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EXCHEQUER  OF  PLEAS,  EASTER  TERM,  11  GEO.  IV. 


1830. 
Chafple  v.  Durston.  ^^      v^— ^ 

A  HIS  was  an  aotion  of  debt  upon  a  money  bond,  a  pro-  The  itatute  of 
missory  note,  and  the  usual  money  counts.     The  defend-  ^^^||^  "*°^ 
ant  pleaded,  amongst  other  thhigs,  to  the  count  upon  the  <^iy  ^  a  plea 
bond,  a  set-off,  and  a  similar  plea  to  the  other  counts;  to  cannot  be  taken 
which  the  plaintiff  replied  that  he  was  not  indebted  to  the  undcr*2e  »- 
defendant  mode  etformd  as  in  those  pleas  was  alleged.        "r^A^S!!****^ 

At  the  trial,  before  Tindal^  C.  J.,  at  the  Summer  As- 
sizes for  the  county  of  Somerset ^  1829,  it  appeared  that 
there  was  due  to  the  plaintiff  upon  the  bond,  for  principal 
and  interest,  the  sum  of  77/.  10«.,  and  that  the  plaintiff 
owed  the  defendant  20/.  for  rent  due  at  Lady-day,  1822. 
The  latter  sum  the  defendant  claimed  to  set  off  against 
the  demand  of  the  plaintiff;  but  the  plaintiff  contend- 
ed that  this  debt  was  barred  by  the  statute  of  limita- 
tions, and  that  he  was  entitled  to  take  advantage  of  the 
statute,  although  he  had  not  specially  replied  it.     The 

VOL.  I.  B 
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Exek.  of  Pleas,  Lord  Chief  Justice  directed  the  Jury  to  find  a  verdict  for 
1830 
V  the  plaintiff,  for  57/.  10*.,  and  gave  the  plaintiff  leave  to 

Chaftle       move  to  increase  that  vierdict,  should  this  Court  be  of 

DuRSTON.      opinion  that  he  could  take  advantage  of  the  statute  under 

his  general  replication. 

In  pursuanee  of  thw  leave,  Erie,  in  Aliciaelmas  Term 
last,  obtained  a  rule,  calling  upon  the  defendant  to  shew 
cause  why  the  verdict  should  not  be  increased  by  the  sum 
of  SO/.;  against  which 

Erskine  shewed  cause.  The  atatute  oiTlhiiitations  does 
not  destroy  the  debt,  but  merely  bars  the  remedy;  Quan- 
iock  V.  England  (a) ;  for  if  it  did  operate  as  an  extinguish- 
ment of  the  debt,  in  no  form  of  action  need  the  statute  be 
specially  pleaded,  and  no  promise  without  a  fresh  consi- 
deration would  be  sufficient  to  revive  a  debt  of  longer 
standing  than  six  years.  It  is  therefore  a  matter  of  law 
which  does  not  go  to  the  gist  of  the  action,  but  to  the  dis- 
charge of  it,  and  as  such  must  be  pleaded  (&)•  Indeed  it 
is  aditiitted,  that,  in  assumpsit,  the  statute  of  limitations 
ifitist  be  pleaded;  Lee  v.  Rogers  (c);  but  a  distinction,  un- 
iTounded  in  principle,  has  been  drawn  between  assumpsit 
aiid  debt.  Thus,  in  th-aper  v.  Glossop  (d),  it  was  said, 
per  Holt,  C.  J.,  "  If  the  defendant  plead  nan  assumpsit, 
he  cannot  give  in  evidence  the  statute  of  limitations,  be- 
cause the  assumpsit  goes  to  the  praeter  tense;  but  upon 
fdl  debet  pleaded  the  statute  b  good  evidence,  because  the 
issue  is  joined  per  verba  de  prirsenti,  and  without  doubt 
nil  debet  by  virtue  of  the  sftatate ;  and  it  is  no  debt  at  this 
time,  though  it  was  a  ^ebt.**  The  same  rule  was  adjudg- 
ed in  an  anonymous  case  reported  in  Salkekl{e),  but  these 
Cases  obviously  proceed  upon  the  notion,  now  exploded, 

(a)  5  Bar.  2628 ;  S.  C.  Bl.  702.      Saund.  283,  d.  (2).  Ihqtpay, Mayo, 
(h)  B.N.  P.  152.  (rf)  1  Lord  Raym.  153. 

(c)  1    lev.  110;    see   1  Wms.  (e)  278. 
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that  the  statute  of  liiuitatiinis  destroys  the  debt;  for,  if  the  ^^*-  </  P^^f 

.  ISdO. 

distmction  between  the  praeter  and  present  tense  were  well  - 

fcNOided,  nothmg  conid  be  given  in  evidence,  under  the  Chapple 
plea  of  mm  ussumpsit,  which  occurred  subsequently  to  the  Doritov. 
proimse ;  whereas,  not  only  facts  to  shew  that  no  such  pro* 
nuse  as  that  stated  in  the  declaration  was  made,  or  that 
die  promise  was  void  at  the  time,  by  reason  of  duress,  in- 
fency,  or  coverture,  but  also  facts  to  shew  that  no  cause 
of  action  subsisted  at  the  commencement  of  the  suit,  as 
accord  and  satisfaction,  a  rdease,  and  the  like  occurring 
after  the  promise,  may  be  given  in  evidence  under  that 
plea.  Expediency  requires  that  the  statute  oi  licnitations 
should  be  pleaded  in  debt  equally  as  in  (tssumpsit.  The 
exceptions  in  the  statute  are  alike  applicable  to  both 
actions,  and  the  plaintiff  is  equally  Kable  to  be  surprised. 
In  either  case  the  statute  does  not  extingiush  the  debt,  but 
only  takes  away  die  remedy;  and  as  in  either  ease  the  de- 
fendant may  insist  tipon  the  statute  or  waive  it,  if  he  in- 
tend to  insist  upon  the  statute  he  should  plead  it,  to  pre- 
vent surprise  (a).  Agunst  tlie  general  application  of  this 
rule,  the  case  of  Duppa  v.  Mayo  {b)  does  not  mUitate. 
That  case  decided,  that  a  plea  of  nil  debet  infra  sex  annos 
should  conclude  to  the  eountry ;  but  that  plea  amounted 
tx>  the  general  issue  merely,  the  words  infra  sex  annos  being 
surplusage ;  because  if  the  defendant  owed  nothing  at  the 
commencement  of  the  suit,  it  was  immaterial  whetiier  he  had 
owed  any  thing  at  any  other  period  within  six  years,  and,  if 
he  was  then  indebted,  it  mattered  not  how  long  the  debt  had 
been  due.  By  equitable  construction,  Iftie  statute  of  limit- 
ations has  been  applied  to  a  set-off,  and  a  debt  barred  by 
the  statute  cannot  be  set  off;  but  as  the  defendant  waives 
the  statute  by  not  jAeading  it,  so  does  the  plaintiff  if  the 
statute  be  not  replied.  The  rule  of  expediency  is  equally 
applicable  to  a  replication  as  to  a  plea,  and  the  mere  change 

(a)  1  Wms.  Saund.  283,  n.  (2).  (6)  1  Saund.  J82. 
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*«*- ^  ^^^»  of  character  between  the  parties  can  afford  no  solid  dis- 
v«..«.^^.J*^  tinction.  A  defendant  is  not  bound  to  avail  himself  of  his 
CHArrL£  set-off*,  but  may  bring  a  cross  action,  in  which  case  the 
DuRSToir.  statute  must  be  pleaded :  why  then,  if,  to  avoid  circuity  of 
action,  the  set-off*  be  pleaded,  should  the  defendant  be 
placed  in  a  worse  situation  than  if  he  had  sued  for  the 
amount.  In  a  book  of  authority  (a),  it  is  said : — **  A  debt 
barred  by  the  statute  of  limitations  cannot  be  set  off.  If 
it  be  pleaded  in  bar  to  the  action,  the  plaintiff*  may  reply 
the  statute  of  limitations.  If  it  be  given  in  evidence  on  a 
notice  of  set-off*,  it  may  be  objected  to  at  the  trial."  So, 
in  Remmington  v.  Stevens  (6),  it  was  held,  that  the  statute 
of  limitations  may  be  replied  to  a  plea  of  set-off.  In  legal 
construction  the  word  *'  may  '*  is  here  to  be  understood  as 
**  must ;  **  for,  if  the  statute  be  available  at  all  against  a 
aet-off^,  it  can  only  be  subject  to  the  same  rules  as  if  the 
set-off  constituted  the  subject  of  a  distinct  action.  This 
view  is  confirmed  by  the  statute  9  Gee.  4,  c  14,  s.  4,  which 
places  original  demands  and  contracts  alleged  by  way  of 
set-off  upon  the  same  footing  with  respect  to  the  statute 
of  limitations. 

m 

Erie,  contra. — ^The  defendant  is  liable  to  be  surprised 
by  many  defences  that  may  be  given  in  evidence  under 
the  general  issue;  and,  even  in  criminal  pleading,  no  no- 
tice is  given  to  the  defendant,  by  allegations  which  are 
held  to  be  immaterial.  Expediency  is  not,  therefore,  a 
safe  ground  of  decision  in  this  case.  Referring  to  the 
words  of  the  statute,  and  the  earlier  authorities,  it  would 
seem  that  in  no  case  need  the  statute  be  pleaded,  the  debt 
being  destroyed  when  more  than  six  years  old.  Broum  v. 
Hancock  (c).  However,  in  the  action  of  assumpsit  it  has 
been  decided,  that  the  statute  must  be  pleaded;  but  in 
debt  there  is  no  decision  to  that  effect.     On  the  contrary, 

(c)  B.  N.  P.  180.  (6)  2  Sir.  1271.  (c)  Cro.  Car.  115. 
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althoi^b  the  modern  practice  may  have  been  otherwise,  -^«*-  ^  ^'««*» 
the  case  of  Draper  v.  Glossop  (a),  and  the  anonymous  case     ^ 
in  Salield{b),  expressly  shew  that  the  statute  of  limita-      Chapplb 
tions  may  be  given  in  evidence  under  the  plea  of  nil  debet.      Durkton. 
Upon  this  subject  the  opinion  of  Lord  Holt  is  entitled 
to  great  consideration,  sanctioned  as  it  is  by  the  authority 
of  Lord  Chief  Baron  Comyns  (c),  and  the  case  of  Duppa 
V.  Mayo  {d).    But  there  is  no  case  to  shew  that  the  sta- 
tute must  be  replied  to  a  plea  gf  set-off;  for  the  authori- 
ties   referred  to  merely  shew,  that  it  may  be   replied; 
which  will  be  true,  although  it  may  also  be  given  in  evi- 
dence  under  a  general  replication  of  nil  debet.    Were  it 
otherwise,  the  plaintiff  would  be  in  a  worse  situation  than 
if  he  were  defendant  to  an  action  for  the  recovery  of  the 
subject  of  the  set-off;  for  a  defendant  may  plead  several 
pleas,  whereas  one  matter  only  can  be  replied.  * 

Cur.  adv.  vull. 

Vaughan,  B.,  now.  delivered  the  judgment  of  the  Court 
as  follows: — 

This  was  an  action  of  debt  tried  before  the  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas  at  the  last  Summer 
Assizes  for  the  county  of  Somerset. 

The  first  count  of  the  declaration  was  upon  a  bond, 
dated  4th  March,  1800,  and  conditioned  for  the  payment 
of  150/.,  with  interest;  the  second  count  was  upon  a  pro- 
missory note,  and  there  were  also  added  the  common  mo- 
ney counts. 

The  defendant  pleaded  to  the  first  count  on  the  bond, 
non  estfactumy  solvit  post  diem,  solvit  post  diem  by  the  ex- 
ecutors of  the  co-obligor,  and  a  set-off;  and,  to  the  other 
countsj  nil  debet,  the  statute  of  limitations,  and  a  set-off. 
Issues  were  joined  on  these  several  pleas ;  and  to  the  pleas 

(a)  1  Lord  Raym.  153.  (c)  Com.  Dig.  Plead.  (2  W  17.) 

(6)  278.  (<0  1  Ssund.  282. 
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ggdL  tf  FkM,  of  wtiroW,  the  common  refdieatioo  was  filed,  that  the 

plaintiff  was  not  hidebted  tnodo  Hfanmd  as  m  those  pleas 
was  alleged,  coDclading  to  the  oountrj. 

Upon  the  trial  of  the  cause,  it  was  admitted  by  the  de- 
Cendant,  that  50/.  remained  doe  upon  the  bond,  toge- 
ther with  interest  thereon,  firom  the  year  1800,  amoont- 
if^  to  TIL  10«.  The  defisndant  proved,  that  the  plaintiff 
was  indebted  to  him  in  the  sum  of  902.,  for  rent,  which  be- 
came due  at  Ladtf-dajf^  19S2,  for  certain  premises  ooca- 
|ned  by  the  plaintiff  under  the  defendant,  and  which 
he  insisted  ought  to  be  deducted  from  the  77iL  lOs^  ad- 
mitted to  be  due  from  him  to  the  plaintiff  upon  the  bond. 
The  plaintiff,  on  the  other  hand,  contended  that,  more 
than  six  years  haymg  elapsed  since  that  debt  accrued,  the 
defendant's  remedy  for  the  recovery  of  it  was  barred  by 
th£  statute  of  limitations,  and  that  he  was  entided  to  the 
benefit  of  that  statute,  under  the  common  form  of  replica- 
tion to  the  plea  of  set-off,  without  replying  the  statute  of 
limitations  specially. 

The  Lord  Chief  Justice  of  the  Common  Pleas  seems  to 
have  been  of  opinion,  that,  as  the  plaintiff  had  not  replied 
the  statute  of  limitations  to  the  plea  of  set-off,  the  defend- 
ant was  entitled  to  set-off  this  sum  of  SO/.,  although  it  was 
a  debt  which  had  accrued  more  than  six  years  before  the 
plea  pleaded,  and  therefore  directed  the  Jury  to  find  their 
verdict  for  the  plaintiff  for  SIL  10«.  only,  reserving  to  the 
plaintiff  the  liberty  to  move  to  increase  the  verdict  to  the 
sum  of  77/.  10«.,  if  this  Court  should  be  of  opinion  that  he 
was  entitled  to  the  larger  sum. 

The  question,  therefore,  reserved  for  the  opinion  of 
the  Court  upon  this  state  of  facts  is,  whether,  to  a  plea 
of  set-off,  pleaded  in  an  action  of  debt,  the  plaintiff  is 
bound  to  reply  the  statute  of  limitations,  or  whether  he 
may  avail  himself  of  the  benefit  of  that  statute,  upon  the 
common  replication  that  he  was  not  indebted  modo  etfor* 
md,  concluding  to  the  country. 
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The  cii9e  was  ably  argued  by  Mr.  Erie  for  tbe  plaintiff,  B*eh.  of  pi§m^ 
and  Mr.  Erskine  for  tho  iefwdant,  antl  mitny  authorities  ^ 

were  cited,  wbiob  we  have  thought  it  our  4uty  to  eii:amine;  chapplb 
and  which,  after  due  oonwleration,  have  induced  ua  to  durstok. 
conclude,  that  tbe  view  taken  of  the  questim  by  the  l^ord 
Chief  Justice  of  the  Common  Piem,  upon  tbe  trial  of  the 
cause,  was  the  correct  one:  eiv.  that  the  plaintiff,  having 
omitted  to  reply  the  statute  of  limitations  to  the  plea  of 
set-off,  was  precluded  from  availing  himself  of  that  statute 
aa  a  bar  to  the  defendants  cross  demand. 

There  are  few  acts  of  Parliament  which  have  generated 
more  controversy,  and  been  productive^  of  more  litigatiouj 
than  the  statute  SI  Jao.  1,  c«  16,  which  was  passed  (as 
the  preamble  of  it  declares)  for  the  purpose  of  qui^tlYlg 
men's  estates,  and  for  the  avoiding  of  suits. 

Tbe  multiplicity  of  cases  apd  the  msny  contradictory 
decisions  to  be  found  in  pu?  Conimon  liaw  Jleports  upon 
the  coustrucdou  of  this  statute,  afford  the  strongest  evi^ 
dence  of  tho  incopveniepoe  and  mischief  occa^oned  by 
a  departure  from  the  plain  and  literal  sense  of  the  act| 
and  from  too  much  refinement  in  construing  its  provisions. 
The  third  section  enacts,  that  the  different  personal 
actions  therein  enumeratedi  shall  be  brought  within  the 
respective  periods  pf  time  limited  by  that  section,  and  not 
after.  And  in  Brown  v.  ffancock,  one  of  the  earliest  cases 
wbi<?h  occurred  after  the  passing  of  jthe  act,  in  the  fourth 
year  of  the  reign  of  Charles  the  Ist,  and  which  is  reported 
in  Cro^  Car,  U5,  the  Court  of  Common  Pleas  heldf 
that,  if  it  appeared  by  the  plaintiff's  own  shewing  that  the 
action  was  not  brought  within  the  limited  time,  or  if  the 
contract,  whether  in  assumpsit  or  debt,  were  alleged  to  be 
within  the  time,  and,  upon  nil  debet  or  non  assumpsit  plead- 
ed, it  appeared  in  evidence  that  tbe  assumpsit  or  contract 
was  beyond  the  time,  the  action  lies  not,  and  the  defpqd- 
ant  shall  take  advantage  thereof,  if  it  be  specially  found 
by  the  Jury;  for,  the  statute  is  in  the  negative,  that  he 
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Exch.  of  pieas,  shall  not  maintain  such  action  after  the  period  limited  by 
v^.,.^^-.^  the  statute  had  expired.  But  this  decision  was  not  long 
chapple  acted  upon^  for,  in  the  following  year,  the  Judges  of  the 
DuRSTON.  Court  of  King's  Bench  determined,  upon  error  from  the 
Common  Pleas,  in  Thursley  v.  Warren  (a),  that  the  statute 
of  limitations  must  be  pleaded,  although  the  declaration 
alleged  both  the  promise  and  the  breach  of  it  to  have  been 
made  more  than  six  years  before  the  commencement  of  the 
suit.  The  same  point  was  determined  in  SiiU  y.  Finch  (b), 
Hopkins  v.  Bitthead[e\  Lee  v.  Rogers  (cf),  and  in  Gould 
r.  Johnson  (e),  which  latter  case  came  also  by  writ  of  error 
from  the  Court  of  Commom  Pleas.  One  of  the  errors  as- 
signed in  that  case  was,  that  it  appeared  upon  the  declar- 
ation that  the  cause  of  action  accrued  more  than  six  years 
before,  and  therefore  it  was  not  necessary  to  plead  the 
statute.  But  the  Court  determined  that  the  statute  must 
be  pleaded,  that  the  plaintiff  might  have  the  opportu- 
nity of  replying  to  such  matter,  for  it  may  be  that  the 
original  was  sued  within  six  years  after  the  cause  of  action 
accrued. 

A  distinction  seems  to  have  been  taken  as  to  the  form 
of  pleading  in  assumpsit  and  debt,  the  authorities  agree« 
ing  that,  in  assumpsit,  the  defendant  must  plead  the  sta- 
tute, and  conclude  his  plea  with  a  verification,  to  give  the 
plaintiff  an  opportunity  of  answering  it,  whereas  in  debt 
the  defendant  may  give  the  statute  in  evidence  under  nil 
debet  generally.  The  reason  assigned  by  Lord  Holt  for 
this  distinction  is,  that  in  debt  upon  nil  debet  pleaded  the 
statute  of  limitations  may  be  given  in  evidence,  because  it 
has  made  it  no  debt  at  the  time  of  the  plea  pleaded,  the 
words  of  which  are  in  the  present  tense:  but,  in  assump- 
sit,  the  statute  of  limitations  cannot  be  given  in  evidence. 


(a)  Cro.  Car.  160.  (rf)  1  Lev.  110. 

(6)  Cro.  Car.  281.  (e)  Lord  lUym.  838. 

(c)  Cro.  Car.  404. 
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for  it  speaks  of  a  time  past,  and  relates  to  the  time  of  roak-  Ejcch.  of  picas,- 

1830 
ing  the  promise.   Draper  v.  Glossop  (a),  Anon,  car,  H0U9  ^ 

C.  J.,  at  Hertford,  1690  (i).  Chapple 

This  rule,  originating,  as  it  should  seem,  in  this  decision  Durbton. 
of  Lord  H0U9  has  been  incorporated  into  the  admirable 
Digest  of  Lord  Chief  Baron  Comyns  (c),  where,  in  enume- 
rating the  cases  in  which  the  defendant  may  plead  the  ge- 
neral issue  nil  debett  to  debt  upon  contract,  not  upon  bond, 
he  says,  **  so,though  the  debt  is  barred  by  the  statute  of 
limitations,  for  he  could  not  plead  nil  debet  infra  sex  an* 
nas,  but  nil  debet  generally,"  and  cites  the  case  of  Draper 
V.  Glossop.  It  appears  to  us  that  this  distinction  savours 
more  of  ingenious  refinement  than  of  plain  and  practical 
good  sense,  and  we  conceive  that  the  same  rule  would  now 
be  extended  as  well  to  actions  of  debt  as  of  assumpsit,  the 
same  reasons  for  pleading  the  statute  applying  equally  to 
both.  If  the  statute  is  not  pleaded,  the  plaintiff  is  liable 
to  be  surprised,  and  therefore  equally  unprepared  to  an- 
swer in  the  one  action  as  in  the  other.  In  neither  case 
does  the  statute  extinguish  the  debt,  but  bars  only  the  re- 
medy, and  it  is  optional  whether  the  defendant  will  insist 
upon  the  statute  or  waive  it.  If  he  intends  to  insist 
upon  it,  he  should  plead  it  to  prevent  surprise,  and  if 
he  does  not,  it  should  be  presumed  he  intends  to  waive  it. 
This  is  the  view  taken  by  the  late  Mr.  Serjt.  Williams, 
than  whom  a  sounder  lawyer,  or  more  accurate  special 
pleader  has  rarely  done  honor  to  his  profession ;  and  he 
states  it  to  be  very  usual,  and  the  modern  practice,  to  plead 
to  debt  on  simple  contract,  that  the  cause  of  action  did 
not  accrue  within  six  years,  that  the  plaintiff  may  reply, 
either  that  he  was  within  any  of  the  exceptions  in  the  sta- 
tute, or  that  he  has  sued  out  a  writ  within  time,  as  is  the 
common  case  in  assumpsit. 

(a)  t  Lord  Raym.  153.  (b)  1  Salk.  278. 

(c)  Pleader  (2  W  17.) 


^ 
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Etek.  of  Pkat,  Assuming,  therefore,  that  there  is  no  solid  foundation 
^  for  any  distinction  in  the  mode  of  pleading  the  statute  of 
Chapplb  limitations,  whether  in  debt  or  in  assumpsit,  the  simple 
DuRSTON.  point  to  be  considered  is,  whether,  where  a  set-off  is  plead- 
ed, the  plaintiff,  in  order  to  avail  himself  of  the  statutet 
must  reply  it  specially.  It  may  be  said,  that  this  would 
impose  a  great  hardship  on  the  plaintiff,  for  aa  he  cannot 
reply  more  than  one  matter,  he  would  be  placed  iu  a  worse 
situation  than  the  defendant,  who  can  plead  the  statute^ 
and  also,  under  the  statute  of  Ann^,  insist  upon  any  other 
defence.  Indeed,  it  has  been  suggested  by  Mr«  Starkie, 
in  his  valuable  practical  treatise  on  the  law  of  evidence, 
that  it  would  be  unreasonable  that,  in  one  and  the  same 
action,  the  defendant  should  be  indulged  in  making  several 
distinct  answers  to  the  plaintifTa  claim,  and  yet  that  the 
plaintiff,  in  his  answer  to  a  counter  claim,  on  the  part  of 
the  defendant,  should  be  confined  to  one  only  (a). 

We  have  not  been  able  to  find  any  authority  directly 
upon  this  pohit.  In  Butter's  Nisi  Prius  (6),  it  is  said,  that 
if  a  debt,  barred  by  the  statute  of  Umitations,  be  plead* 
ed,  the  plaintiff'  may  reply  the  statute.  If  it  be  given 
in  evidence  on  notice,  it  may  be  objected  to  at  the  triaL 
This  dictum  of  Mr.  Justice  BuUer  seems  to  have  been 
fpunded  upon  the  authority  of  a  very  short  and  loose  note 
of  the  case  of  Remington  v.  Stevens  (c),  where  it  is  report- 
ed to  have  been  rul^d,  that  the  statute  of  limitations  may 
be  replied  to  a  plea  of  set-off;  but,  in  legal  construction, 
we  interpret  the  expression  **  may  "  imperatively,  to  mean 
•*must.- 

A  plea  of  set-off  has  ever  been  considered  as  in  the  na* 
ture  of  a  cross-declaration;  and,  as  it  is  clear,  that  if  the 
defendant  had  sought  to  enforce  his  demand  by  assuming 
the  character  of  plaintiff,  the  adverse  party  could  have 
protected  himself  solely  by  pleading  the  statute;  so,  we 

(a)  3  Slarkie,  1318.  (h)  180.  (c)  2  Slra.  1271. 
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conceive,  that  the  mere  difference  of  the  position  of  the  ^^\^Jt^*^^ 
names  and  characters  of  the  parties  upon  the  record,  wiU     v^— ^^.-1^ 
not  dispense  with  the  necessity  of  introducing,  by  way  of      Chapplb 
replication,  the  same  substantive  matter  of  defence  to  the      Durstov. 
counter  demand.    Nor  can  the  hardship  of  this  course  of 
proceeding  be  with  justice  complained  of,  when  it  is  re- 
membered,  that  the  plaintiff  is  at  liberty  to  reply  nil  debet 
as  to  part  of  the  defendant's  cross- demand,  and  the  sta* 
tute  of  limitati<Hia  to  the  residue.     Upon  the  whole,  it 
seems  to  us  more  consonant  to  the  acknowledged  rules  of 
pleading,  to  determine  that  the  statute  of  limitations  ought, 
in  this  instance,  to  have  been  replied,  and  that,  the  plain* 
tiff  having  omitted  to  do  so,  tlie  verdict  must  stand,  and 
this  rule  be  discharged. 

Rule  discharged  {a). 


A  question  arose  respecting  the  costs  of  this  application, 
which  the  plaintiff  claimed  as  costs  in  the  cause,  and  the 
defendant  insisted  that  he  was  entitled  to,  as  having  suc- 
ceeded in  the  motion.  The  Master  certified  that  neither 
party  would  be  entitled  to  the  costs  of  this  application 
without  a  special  order  of  the  Court,  which,  in  this  case, 
was  not  made. 


(a)  CarroWf  B.  who  wag  absent      The  Lord  Chief  Baron  was  sitting 
on  account  of  indisposition,  con       in  equity, 
curred  in  the  judgment  of  the  Court. 
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Exck,  of  Pleas, 
1830. 

SiDDON  0.  East. 

AnatUonof  J.  HE  plaintiff  baving  refused  to  appear,  pursuant  to  a 
naity  ohoL^'  subpcBfUi,  to  an  information  filed  against  him  in  this  Court 
(given  by  the      f^^  smugfirlini?.  an  attachment  was  issued  to  take  him  for 

statute  32  Geo.  oo      ®' 

2,  C.28,  for  car-  his  Contempt;  whereupon  the  Sheriff,  by  the  direction  of 
to  gaol,  on  an      the  solicitor  of  Excise,  in  pursuance  of  the  statute  7  &  8 

^i^^  ^^^*  *»  c-  *^»  «•  ^^^  (^)*  granted  his  warrant  to  the  de- 
hours),  against    fendant,  an  excise  officer,  who,  by  virtue  thereof,  arrested 

a  rerenue 

officer,  acting  the  plaintiff,  and,  before  the  expiration  of  twenty-four 

mnted  to^bim  hours.  Carried  him  to  prison.     Under  these  circumstances 

by  ^  Sheriff  ^^  plaintiff  brought  an  action  against  the  defendant,  in 

tions  of  the  soli-  the  Court  of  Common  Pleas,  to  recover  the  penalty  of  50/. 

pursuant  to  the  givcn  by  the  Statute  32  Geo.  2,  c.  28,  s.  12. 

statute?  &  8 
Geo.  4,  c  58,  s. 

95,  and  founded       Woltofi.  for  the  Crown,  uow  moved  (on  notice)  to  remove 

vpon  an  attach-  '  '  \  / 

ment  for  not  ap-  the  cause  from  the  Court  of  Common  Pleas  into  the  office  of 
^roAtion^led  pleas  of  this  Court*  Thejurisdictionofthis  Court  to  remove, 
in  thu  Comt  jjjj^  j-j^^  Qffice  of  pleas,  all  cases  touching  the  revenue  of  the 
may  beremov-  Crown,  Cannot  now  be  disputed;  for  the  authority  of  this 
Court  of  Com-  Court  has  been  established  by  a  uniform  course  of  deci- 
SToffioTof"***  sions  (6).  But  it  will  be  objected,  that  this  is  not  a  case  af- 
pieas  of  this       fecting  the  revenue.    The  rule,  however,  is  not  confined  to 

Court*  , 

cases  in  which  the  revenue  is  in  danger;  for  an  officer  of  ex- 
cise is  entitled  to  this  privilege,  if  he  be  impleaded  in  any 
other  Court  for  an  act  done  virtute  officii.  Thus,  this  Court 
has  removed  from  the  Court  of  Comanon  Pleas,  an  action 
of  trespass  and  false  imprisonment  against  a  revenue  offi- 
cer, for  seizing,  in  the  execution  of  his  duty,  the  plaintiff*s 
ship,  upon  suspicion  of  smuggling;  and  Macdonald,  Chief 
Baron,  said,  that  there  could  be  no  doubt  about  the  mo- 


(tf)  Which  directs  the  Sheriff  to      the  Excise, 
grant  his  warrant  in  such  case  to  a  (6)  See  1  Anstr.  205,  and  note, 

bailiff,  appointed  by  the  solicitor  of 
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tioiiy  the  case  being  perfectly  within  the  rule  laid  down  by  ^•r<'A-  ^  ^^» 
EffTCy  Chief  Baron,  in  the  case  of  Cawtkom  v.  Cnnip-  ^ 

bell  (a) f  ariungi  as  it  did,  out  of  a  transaction  in  the  exe-  Siddon 
cution  of  the  defendant's  duty,  as  a  revenue  officer  (i).  bait. 
By  the  provisions  of  the  statute  7  &  8  Geo.  4f,  c.  53,  m. 
95,  the  defendant  was  an  officer  of  the  Excise  for  the 
purpose  of  executing  this  process,  and  the  act  complain- 
ed of  was  done  in  the  execution  of  his  office.  But  it  is 
a  sufficient  ground  for  this  application,  that  the  Crown 
may  be  incidentally  affected.  The  Crown  is  bound  to 
project  its  officer,  and  a  question  may  arise,  how  far  the 
statute  32  Geo.  2,  c.  28,  is  applicable  to  Crown  process. 
This  was  ruled  in  a  case  referred  to  by  JEJyre,  Chief  Ba- 
ron, in  which  an  action  was  brought  against  the  collector 
for  Bristol,  for  money  had  and  received  for  duties  on 
glass.  The  collector  had  accounted  for  the  duties  to  the 
Exchequer 9  and  could  never  have  drawn  it  back  again, 
even  though  there  had  been  a  recovery  against  him,  and 
yet  the  cause  was  removed  to  this  Court;  for,  although 
the  King's  interest  was  not  very  directly  touched,  it  was 
incidentally  a  question,  whether  the  duties  on  glass  were 
duties  which  were  or  were  not  to  be  paid. 

F.  Pollock,  contra.— By  the  statute  32  Geo.  2,  c.  28, 
8.  12,  any  officer,  offending  against  the  provision  of  that 
statute,  forfeits  50/.,  to  be  recovered  by  action  of  debt,  in 
any  Court  of  record  at  Westminster.  It  is  a  remedy  with 
which  the  King's  revenue  has  no  connection ;  and,  although 
this  Court  has  a  general  jurisdiction  to  remove  any  cause 
which  may  involve  a  question  respecting  the  rights  of  the 
Crown,  it  has  never  yet  gone  the  length  now  desired. 
The  Anonymous  case,  cited  from  Anstruther,  does  not  a^ 
feet  this  question*  There,  the  right  of  the  officer  to  seize, 
and  questions  a£fecting  the  revenue  of  the  Crown,  must 
necessarily  have  arisen;  but  here,  the  plaintiff  does  not 

(/i)  1  Aostr.  205,  n.  (6)  Anon,  1  Anstr.  205. 
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Bteh.  of  Pleas,  question  the  legality  of  the  arrest,  and  only  says,  that  the 

defendant  has  contravened  the  provisioiis  of  an  Act  of 
Paiiiament.  The  present  case  can  no  more  fidi  within  the 
nde  as  to  the  removal  of  cauaeBi  than  if  the  defendant,  in 
the  course  of  executing  the  process,  had  beaten  or  slan- 
dered the  pUuntiffl  No  question  as  to  the  Kang*a  right 
can  possibly  arise.  In  Cawthom  v.  Campbell{m\  Lord 
Chief  Buron  Eyre  enumerates  four  classes  of  persons  en- 
titled to  this  privilege,  in  the  language  of  Waiier,  L.  C.  B. 
as  follows:— ***  The  causes  of  privilege  m  Che  Exchequer 
we,  first,  if  one  be  informant  for  the  King-^^^^ond^,  if 
one  be  accountant  to  the  Kii^g — tUrdfy,  if  one  be  debtor  to 
the  King^-fimriUfff  where  one  is  an  officer  of  the  Court, 
or  attends  an  officer  of  the  Court.'* — He  then  proceeds  to 
state  the  nature  of  the  privilege  of  each  particular  class: — 
**  The  debtor's  privilege  is  to  sue  here,  and  nothing  more ;  the 
accountant's  privilege  is  to  sue  and  be  sued  here,  because 
he  is  immediately  attendant  upon  his  duty;  the  informer's 
privUege  is  a  thing  which  I  cannot  venture  to  state  precise- 
ly, for  I  do  not  quite  understand  what  it  was  that  Lord 
Chief  Baron  Walier  meant  by  the  informant's  privilege; 
the  privilege  of  the  officer  is  also  to  be  tried  bera  in  the 
office  of  pleas."  But  whatever  may  be  the  extent  of  the 
privilege,  it  is  the  privilege  of  the  Crown,  and  not  of  the 
subject ;  and,  in  every  ease  in  which  (ihis  Court  has  inter- 
fered, an  interest  has  been  shewn  to  exist  in  the  Crown. 
It  is  not  a  personal  privilege  of  the  officers  of  the  reve^ 
mie,  to  be  sued  in  this  Court;  but,  in  the  language  of 
the  Lord  Chief  Baron,  **  the  Court  has  always  tied  up 
the  case  in  which  they  will  grant  this  privilege  of  re- 
moving the  action,  to  cases  in  whidi  the  action  is  brought 
for  something  which  has  been  done  by  them  in  the  execu- 
tion of  thehr  office."  Hie  jurisdiction  seems  to  have  ori- 
ginated in  a  supposed  contempt  of  the  Court,  in  suing  be- 

(tf )  1  Anstr.  209. 
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fbrc  other  tribunals  on  matters  concerning  the  revenue;  ^*^\^J^^^^> 
fouti  whatever  may  have  been  its  origin,  this  is  admitted  ^  '  -* 

to  be  an  application  to  the  discretion  of  the  Court;  and  no  Siddon 
cuse  having  been  made  for  the  exercise  of  this  extraordi^  East. 
nalry  power,  the  Court' will  not  interfere. 

Wah0nf  haying  been  directed  by  the  Court  to  apply  his 
observations  to  the  question,  whether  the  defendant  was 
acting  as  an  officer  of  the  Excise,  or  merely  as  an  officer 
of  the  Sheriffs,  in  reply,  referred  to  the  statute  7  &  8  ChetK 
4f,  e.  5Sj  8.  96,  and  to  the  warrant  annexed  to  the  affida- 
vit, by  which  it  appeared  that  he  had  been  appointed  bai- 
liff by  the  solicitor  of  the  Excise. 

Ga&row,  B.  (a). — ^This  is  an  application  to  remove  in- 
to this  Court  an  action  brought  in  the  Court  of  Common 
Pleas,  in  which  the  plaintiff  complains  of  a  breach  of  the 
law,  which  directo  t^at  no  prisoner  shall  be  carried  to  gaol 
on  an  atwst,  before  the  expiration  of  twenty^four  hours 
after  the  arretot.  Happily^  in  these  times,  there  is  no  dispo- 
sition in  this  or  in  any  other  Court,  to  extend  its  jurisdic*- 
tion;  a&d,  happily  too,  there  is  now  no  jealousy  on  this 
aobjeet,  either  between  the  Courts,  or  in  the  mind  of  the 
publie^  I  do  not  apprehend  it  to  be  ne^^esssary  to  thb  ap- 
pfication,  that  the  King  should  have  a  peculiar  and  di^ 
reet  interest  in  the  verdict,  but  it  is  sufficient  to  warrant 
the  iaterpositiMi  of  this  Court,  if  the  subject  matter  of  the 
nation  be  of  such  a  nature  as  to  make  it  desirable  that  it 
-should  be  decided  in  a  Court  which  is  peculiarly  convers* 
ant  with  questions  arising  upon  the  construction  of  the  re^ 
venue  law.  In  the  present  ease  the  warrant  is  granted  to 
the  defendant,  on  the  application  of  the  solicitor  of  Excise. 
The  defendant  executed  thalt  warrant,  and,  as  is  alleged, 
executed  it  impjpoperly .   That  question  will  be  dealt  with  in 

(a)  The  Lord  Chief  Baron  was  sitting  in  Equity. 
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Ejeck.  oj  Pleat,  this  Court  in  the  same  manner  as  in  any  other  Court.   It  is 
1830. 
V  ^  '  ^     enough^  if  the  subject  concern  the  revenue  and  the  admin- 

SiDDON        istration  of  the  law  affecting  it.     In  the  case  of  the  Collec- 

Vm 

Ea8t.  tor  of  Bristol,  referred  to  in  Cawthorn  v.  Campbell,  this 
Court  ordered  the  cause  to  be  tried  here;  though,  as  Lord 
Chief  Baron  Eyre  says,  the  King's  interest  was  not  directly 
touched,  but  it  was  incidental  to  the  cause,  whether  the  du- 
ties were  or  were  not  to  be  paid.  In  the  present  case,  if 
the  question  were  merely  whether  this  was  or  was  not  a 
proper  arrest,  it  might  be  difficult  to  say,  how  the  King 
was  directly  interested;  but,  as  the  arrest  was  under  Ex- 
chequer  process,  a  question  is  likely  to  arise,  whether  the 
plaintiff  was  or  was  not  liable  to  be  treated  in  the  manner 
complained  of,  and  such  question  appears  to  me  fit  to  be 
tried  in  this  Court,  where  questions  of  revenue  are  con- 
stantly decided. 

Vaughan,  B. — I  also  am  of  opinion  that  this  cause  ought 
to  be  removed.  It  does  not  appear  to  me  to  be  necessary  to 
advert  to  the  different  grounds  upon  which  this  privilege  is 
ibundedt  because  I  am  of  opinion  that  the  defendant  is  witli- 
in  the  fourth  class  of  persons  privileged,  according  to  the 
judgment  of  Lord  Chief  Baron  Eyre  in  the  case  of  Cawiham 
V.  Campbell,  which  has  been  so  often  alluded  to  in  this 
discussion.  That  class  is,  "  where  one  is  an  oflScer  of  the 
Court,  or  attends  as  an  officer  of  the  Court;''  which  class 
has  very  properly  been  confined  by  Lord  Chief  Baron 
Eyre,  to  officers  acting  in  the  execution  of  their  duty.  In 
jny  view  of  the  case,  therefore,  it  is  only  necessary  to  con- 
sider whether  this  defendant  was  acting  in  the  execution 
of  his  duty  as  an  officer  of  the  Excise,  when  the  act  com* 
plained  of  was  committed,  in  order  to  see  whether  he  is 
entitled  to  this  privilege,  and  to  call  foe  the  interposition 
of  this  Court.  Now  the  facts  of  the  case  are  shortly 
these: — The  defendant,  who  is  an  officer  of  the  Excise, 


EASTER  TERM,  11  GEO.  IV.  17 

makes  a  seizure,  upon  which  an  infonnation  is  filed  against  Exch.  of  PUat, 
the  plaintiff,  and,  a  subpcena  having  been  issued,  which  the     ^...^^^J.^ 
plaintiff  refused  to  obey,  an  attachment  is  sent  to  the  She-        Siddom 
riff,  to  take  the  plaintiff  into  custody,  for  his  contempt.         east. 
The  statute  7  &  8  Geo.  4,  c.  53,  s.  95,  directs  the  Sheriff  to 
grant  his  warrant  to  the  officer  selected  by  the  solicitor  of  the 
Excise,  and  the  officer  so  appointed  is  not  the  officer  of  the 
Sheriff,  but  the  officer  of  the  Excise,  for  the  subsequent 
section  indemnifies  the  Sheriff  for  the  acts  of  such  officer. 
Under  this  statute,  and  by  the  direction  of  the  solicitor  of 
Excise,  the  Sheriff  granted  to  the  defendant  his  warrant, 
under  which  the  arrest  took  place,  and  in  consequence 
of  which  the  act  complained  of  was  committed.     I  cannot, 
therefore,  but  consider,  that  the  act  was  done  by  the  de- 
fendant in  the  execution  of  his  office,  as  an  officer  of  the 
Excise.    The  defendant  therefore  is  entitled  to  this  privi- 
lege, upon  the  ground  stated  by  Lord  Chief  Baron  Eyre, 
tied  up,  as  it  is,  to  something  done  in  the  execution  of  his 
office. 

BoLLAND,  B. — I  agree  with  the  rest  of  the  Court,  on 
the  ground  stated  by  my  brother  Vaughan,  I  should 
have  entertained  great  doubt,  if  the  officer  had  not  been 
connected  with  the  proceedings  by  the  authority  of  the 
solicitor  to  the  Excise,  whether  the  Crown  would  have 
been  so  far  interested  as  to  make  this  a  fit  case  to  call  up- 
on the  Court  to  remove  the  cause.  But  as  the  facts  appear 
on  the  affidavits,  I  entertain  no  doubt. 

Order  granted. 


VOL.  I. 
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CASKS  IN  TiiR  EXCHEQUER, 


Etch,  of  PUn^ 
1830. 


In  a  country 
cause,  where 
itsue  it  joined 
in  Midimthmas 
Term,  and  the 
plabitiffdoes 
not  proceed  to 
trial  at  the  As- 
sixes  after  IR* 
Imr^f  Term,  the 
defendant  may, 
in  Em$ter  Term, 
move  for  judg- 
ment as  in  case 
of  a  nonsuit. 


Crowley  v*  Dean. 

JIN  Mickaelmits  Tenn  last,  issue  was  joined  in  this,  which 
wa^  a  country  cau^,  Np  notice  of  trial  was  givien.  In 
this  Temiy  a  rule  for  judgment  ap  in  case  of  a  nonsuit  was 
obtained  by  Cresnoell,  against  which 

Sir  WUUam  Owen  ^ewed  cause^  and  contended  that 
the  application  was  premature.  He  cited  Tidd$  Ptac- 
tice(a),  where  it  is  said,  that  ''  in  a  country  cause,  where 
notice  of  trial  is  given  for  the  Assises,  the  defendant  may 
movefor  judgipent  as  in  case  of  a  nonsuit;  but  the  plain- 
tiff is  not  bound  to  give  notice  of  trial,  till  the  Term  sue- 
ceeding  that  in  which  issue  is  joined ;  and  if  he  do  not, 
the  defendant  cannot  move  for  judgment  as  in  case  of  a 
nonsuit,  till  after  the  next  Assises;*'  and  insisted  that  the 
word  ''  next,"  must  be  understood  to  mean  the  second  As- 
sizes after  the  issue  was  joined;  for,  otherwise,  that  word 
would  be  superfluous,  as  the  defendant  could  not  move 
before  the  next  Term  following  the  first  Assizes.  He  reli- 
ed also  upon  the  case  of  Spiers  v.  Parker  (6),  in  which, 
under  the  like  circumstances,  a  similar  rule  had  been  aban- 
doned; and  urged,  that  the  rule  of  Court,  Easier  Term, 
1824  (c),  left  the  question  untouched. 


Cresswell,  eotUra. — The  fdaintiflr  is  not  bound  to  pio- 


(a)  2Tidd,T64. 

{b)  In  that  caae,  issue  was  join- 
ed in  a  countiy  cause  in  TrttiiVy 
Term,  but  no  uolice  of  trial  was 
given.  In  Hi/orv  Term,  K«i/v  ob- 
tained a  rule  for  judgment  as  in 
case  of  a  ixmsuit. 

Sir  Wiliiam  Owem,  who  shewed 
caose  against  this  rule,  objected 
that  the  motion  was  premature,  no 


notice  of  trial  having  been  given, 
and  the  plaintiff  not  being  bound 
to  try  until  the  Assizes  next  after 
the  second  Term  after  the  issue 
had  been  joined. 

Upon  this  objection,  KV//v  aban- 
doned his  motion,  and  the  rule  was 
discharged. 

(c^  M»Clel.  708. 
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ceed  to  trial  at  the  Assizes  next  after  the  Term  in  which  Exch,  of  PUeu, 

1QOA 

the  issue  is  joined ;  upon  which  ground  this  case  is  distin- 
guishable from  that  of  Spiers  v.  Parker.  The  decision  in 
that  case  was  strictly  conformable  to  the  practice  of  the 
Court;  but  here,  two  Terms  elapsed  before  the  Assizes,  and 
the  plaintiff  is  guilty  of  a  default  in  not  taking  down  the 
cause  for  trial.  In  substance,  the  rule  of  Court  directs 
that  no  rule  for  judgment  as  in  case  of  a  nonsuit  shall  be 
granted  in  the  next  Term  after  issue  joined,  unless  notice 
of  trial  be  given,  which  implies  an  affirmative  that  such  a 
rule  may  be  moved  in  the  third  Term,  where  the  Assizes 
do  not  occur  next  after  the  Term  in  which  issue  is  joined. 

Per  Cur. — Where  there  are  no  cases  which  bear  ex- 
pressly upon  the  point  before  the  Court,  we  must  look  to 
the  terms  of  the  statute  upon  which  this  application  is 
founded.  The  statute  directs,  that  where  any  issue  is  join- 
ed, and  the  plaintiff  shall  not  bring  such  issue  to  trial  ac- 
cording to  the  course  and  practice  of  the  Court,  it  shall 
be  lawful,  upon  motion,  to  give  the  like  judgment  as  in  case 
of  a  nonsuit  (a).  By  the  practice  of  the  Court,  the  plain* 
tiff  must  proceed  to  trial  at  the  Assizes  next  after  the  Term 
succeeding  that  in  which  the  issue  is  joined ;  and  therefore 
the  plaintiff  has  here  been  guilty  of  a  default.  In  the  case 
referred  to  the  issue  was  joined  in  an  issuable  Term,  and 
therefore  that  rule  was  very  properly  abandoned,  because 
in  that  event  the  plaintiff  was  not  bound  to  proceed  to 
trial  at  the  next  Assizes. 

The  rule  was  ultimately  discharged  upon  a  peremp- 
tory undertaking. 

(a)  14  Geo.  2,  c.  17,  s,  1. 
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1830. 

Brown  r.  Windsor. 

In  I80i,  the  ^ASE.     The  Jirst  count  of  the  declaration  stated,  that 

^ittimri  bo«e  ^jjgreas  the  plautiff  before  and  at  the  time  when,  &c. 

agaiatt  the jNiie  ^^as,  and  from  thence  hitherto  had  been,  and  then  was, 

Ctti  wall  of  the 

dcfendaBt*!  lawfully  possesscd  of  a  certam  messuage  or  dwelling-house, 

mi  Willi     fiT"  situate  &c.,  belonging  to,  and  supporting  trAicA  said  mes- 

"2*  f*^  suage  or  dweUing-iouse,  before,  and  at  the  time  when  &c.. 


aaeaavatianin  there  were  Certain  foundations,  which  the  plaintiff  had  en- 
muAStfai  muat-  joycd,  and  was  then  enjoying,  and  then  ought  to  enjoy, 
m  hit  own    £^^  ^^^  support  of  the  messuage  or  dwelling-house,  without 


land,  near  to 

hit  pine  end       ihe  hindrance   or  disturbance  of  the  defendant,  or  any 

wall»  hy  which 

he  weakened  Other  person;  yet  the  defendant,  well  knowing  &c.,  but 

^f^S^nd^  cwH  contriving  and  intending  &c.,  to  deprive  the  plaintiff  of 

'wSubfhoBM  ^^  **^'  benefit,  and  enjoyment  of  the  said  foundations, 

of  the  piaintif':  and  to  disturb  him  in  the  use  and  occupation  of  the  said 

accioQ  oo  the  dwelBog-house,  on  &C.,  at  &c.,  wrongfully  and  injuriously 

ttiMb^fcTchL  ^%  '^^  made,  and  caused  and  procured  to  be  dug  and 

^'^'^7^    ,,  made,  a  certain  excavation  in  the  earth,  near  to  the  said 


aiiq^ that  the  foundation  of  the  said  messuage  or  dwelling-house,  by 

ofs  means  and  by  reason  whereof  the  ground  and  soil  under 

^  the  said  foundations,  and  upon  which  the  said  foundations 

and  tiinwting  tested,  then  and  there  became  and  were  loosened,  weak- 

were  certam  eucd,  and  disturbed;  and  part  of  the  said  ground  and  soil, 

Siiththrir»r»-  ^y  ^^^'^^^  ^^  the  Said  excavation,  forced  itself  firom  beneath 

tifhadcBJsyfd,  |}ie  said  foundations,  and  fell  into  the  said  excavation;  and 

ftCf  and  aaptty 

Sx^toetqgf.  whereby,  also,  the  said  foundations  were  then  and  there 


^^""^^      weakened  and  disturbed,  and  then  and  there  failed  and 


it 

*^^  5^2?  8*^®  ^'^y*  *™1  *^  *  certain  wall  forming  part  of  the  said 


(onljeoticled 

to  an  eaaement  dwelling-house  of  the  said  plaintiff  then  and  there  also 
tioos  which  he-  was  lowered  and  sunk.  The  count  then  proceeded  to  state 
**'**^  ^  consequential  damage  to  the  plaintiff*s  dwelling-house. 


BeU»  no  van-        The  second  count  stated  the  possession  of  the  dwelling- 

iKMise,  the  right  to  and  enjoyment  of  the  foundations,  and 
the  wrongful  and  injurions  act  of  digging  the  excavation. 
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in  the  same  terms  as  in  the  first  county  but  stated  the  cause  ^«^*:^'*''"*' 
of  the  sinking  of  the  wall  more  simply  and  the  special     v^^^^— ^ 
damage  less  in  detail.  Brown 

The  third  count  was  similar  to  the  others,  except,  in      Windsor. 
stating  that  the  excavation,  from  which  the  injury  arose^ 
was  carelessly  and  unskilfully  made  and  dug,  instead  of 
wrongfully  and  injuriously,  as  in  the  two  former  counts. 
Plea — Not  guilty. 

At  the  trial,  before  Goulbum,  J.,  at  the  last  Great  Ses- 
sions for  the  county  of  Cardigan,  it  appeared,  that  the 
plaintiff's  house  was  built  in  the  year  1803,  against  and 
supported  by  the  pine  end  wall  of  the  defendant's  house, 
which  was  a  much  older  building.     Permission  to  build  in 
this  manner  had  been  asked  from  Dr.  Bowen,  the  then 
owner  of  the  defendant's  house,  who  at  first  refused,  but 
subsequently  gave  the  plaintiff  permission  to  build  upon  his 
pine  end  wall.     The  defendant  made  an  excavation  in  his 
own  land,  near  the  pine  end  wall,  for  the  purpose  of  mak- 
ing a  cellar,  which  caused  a  sinking  of  the  pine  end  wall, 
and  thereby  injured  the  plaintiff's  house,  which  rested 
against  the  pine  end  wall.     The  excavation,  soon  after  its 
commencement,  might  have  been  seen  by  any  person  pass- 
ing along  the  street  where  these  premises  were  situate. 
Upon  these  facts,  the  defendant's  counsel  contended,  that 
the  plaintiff  ought  to  be  nonsuited;  because  there  was 
a  variance  between  the  declaration  and   the  evidence,  it 
being  alleged,  as  he  insisted,  in  every  count,  not  only  that 
the  dwelling-house  was  the  property  of  the  plaintiff,  but 
substantially  that  the  foundations  of  the  dwelling-house 
also  belonged  to  him ;  whereas  the  evidence  proved  that 
the  foundations  belonged  to  the  defendant  and   not  to 
the  plaintiff.     The  learned  Judge  over-ruled  the  objec- 
tion, observing  that  the  allegation  seemed  to  him  framed 
with  remarkable  propriety  to  suit  the  facts  of  the  case. 
The  defendant's  counsel  then  insisted   that  the  action 
would  not  lie,  upon  the  principle  laid  down  in  Peyton 
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^^«C/*^*^  V.  The  Mayor  o[  Landam{a);  but  the  learned  Jiulge  otev- 

roled  this  objection  also,  thinking  that  case  quite  dis- 
tinguishable from  the  present.  Upon  the  buter  ground, 
he  gave  the  defendant  leave  lo  move  to  enter  a  nonsuit. 
The  learned  Judge  left  it  to  the  Jury  to  say,  whether  the 
excavation  was  the  cause  of  the  injury  to  the  defendant  s 
pine  end  wall,  and  consequentially  to  the  waUof  the  plain- 
tiff's house;  and,  if  they  were  of  opinion  in  the  affirmative^ 
he  desired  them  to  inform  him  if  the  work  was  earfied  on 
with  that  skill  and  care  which  every  man  is  bound  to  ex- 
ercise when  doing  an  act  which  may  injure  his  neighbour. 
The  Jury  found,  that  the  excavation  was  the  cause  of  the 
injury,  and  that  the  work  was  carried  on  in  a  careless  and 
unskilful  manner,  and  gave  a  verdict  for  the  plaintiff  with 
50/.  damages. 

Sir  WilUam  Otcem  having  obtained  a  rule  mm  to  enter 
a  nonsuit,  or  for  anew  trial,  on  the  objections  made  at  the 


Russeli,  Serjt.,  and  E,  V.  WUUams,  now  shewed  cause. 
— There  is  no  variance  between  the  declaration  and  the 
evidence.  The  counts  state  that  the  plaintiff  was  possess- 
ed of  a  house,  belonging  to  and  supporting  which  there 
were  certain  foundations,  which  the  plaintiff  had  enjoyed, 
and  had  a  right  to  enjoy.  Every  house  must  have  foun- 
dations belonging  to  and  supporting  it ;  and  the  allegation 
is,  not  that  the  foundations  belonged  to  the  plaintiff,  but 
that  the  plaintiff  had  a  right  of  easement  in  them.  As  to 
the  other  point,  it  is  a  most  alarming  proposition,  that  a 
man  may  excavate  in  so  careless  a  way  as  to  injure  his 
neighbour,  and  yet  that  no  action  will  lie.  The  facts  found 
by  the  Jury  compel  the  other  side  to  go  to  this  extent, 
and,  for  that  purpose,  they  rely  on  Petfion  v.  The  Mayor 

(«)  9  B.  &  C.  725. 
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of  London.  Thtkt  case  affoi^ci^  nfo  autl^tMy  for  sueh  a  po-  Bxeh.  of  PUas, 
sitiort.  There,  if  ttic  plaintitf  had  shdred  u^  hkr  house 
sufSciently,  no  damage  would  have  occurred;  and  Lor^ 
Tenterden  was  of  opinion'  that  the  injury  was  hot  occ^ion- 
eld  by  any  misconduct  on  the"  part  of  the  defehdaht.  More- 
over, in  that  case  there  was  neither  aAegation  nor  pr6<>f  of 
any  r^ht  in  the  plaintiff  to  have  his  house  supported- by 
that  of  the  defendant;  wherieals,  in  the  present  case',  the 
easement  is- expressly  averred,  artd  the  evidence  of  tweiMy- 
seveil  years*  enjoyment  is  sufficient  to  establish  that  ease^ 
ment  either  by  grant  or  licence.  By  the  princij^es  of  the 
common,  hw,  i^nd  by  authorities  which  have  never  be^ti 
questioned,  the  right  of  adtion  under  such  cifcumstanoes^- 
is  cfearly  established.  The  weH-kn6wn  maxim  of  la^  iB, 
sic  uiere  tuo  ut  alienum  non  kedas;  upon*  the  application 
of  which  to  a  case  like  the  present  there  are  many  autho- 
rities. Thus,  in  Comyns's  Digest^  Action  on  the  Case  for 
Niiisance  (A),  it  is  said,  "  that  if  a  man  dig  a  pit  in  his  land, 
so  near  that  my  land  falls  into  the  pit,  an  action  on  the 
case  lies.*'  So,  in  Slingsby-  v.  Barnard  {a),  where  the  de- 
fendant dug  a  cellar  so  near  the  plaintiff's  house,  that  he 
undermined  it,  by  reason  whereof  part  of  the  plaintiff's 
house  Ml ;  and  again,  in  Roberts  v.  Re{$d{b)y  where  survey- 
ors of  highways  dug  so  near  the  plaintiff's  wall,  that  they 
injured  it; — the  same  principle  was  recognised  and  adopted. 
Every  objection  which^  can  be  made  in  the  present  case 
arose,  and  was  on  the  record  in  the  case  o(  Smith  v.  Mar- 
tin{c)\  and  yet  Saunders^  who  was  counsel  for  the  plain- 
tiffin  err^r  in  that  case,  never  thought  of  taking  an  ob- 
jection on  the  ground  now  taken.  These  cases  and  prin- 
ciples are  quite  familiar,  and  are  conclusive  in  favour  of 
the  plaintiff  in  the  present  action. 

Sir  William  Owen,  and  John  Evans,  in  support  of  the 

(<r)  1  RoU.  430.  (/»)  16  East,  215.  (r)  2  Saimd.  394. 


24  CASES  IN  THE  EXCHEQUER, 

Exek,  of  Pleas,  rule. — ^Thc  averment,  that  the  foundations  belong  to  the 

dwellmg-house,  which  is  laid  to  be  the  plaintiff's,  amounts 
to  a  substantial  averment  that  such  foundations  are  part 
of  the  dwelling-house  and  belong  to  the  plaintiff.     These 
foundations  were  proved  to  belong  to  the  defendant;  upon 
which  ground,  the  pUdntiff  ought  to  have  been  nonsuited. 
But  independently  of  this  point  the  defendant  is  not  liable. 
Admitting  that  the  excavation  was  carried  on  in  an  un- 
skilful and  careless  manner,  still  the  plaintiff  cannot  reco- 
ver; for,  according  to  the  decision  of  the  Court  of  King's 
Benchy  in  Peyton  v.  The  Mayor  of  London^  it  was  the 
duty  of  the  plaintiff  to  protect  himself  by  shoring  up  his 
house,  and,  having  omitted  to  do  so,  he  is  in  fault,  and  can- 
not recover,  even  though  the  defendant  may  not  himself  be 
free  from  blame.    The  work  was  notorious  and  must  have 
been  known  to  the  plaintiff,  who  therefore  cannot  aUege 
that  he  was  ignorant  of  what  might  probably  be  the  con- 
sequence of  the  plaintiff's  act,  and  cannot  recover  upon 
that  ground,  even  though  the  declaration  had  proceeded 
upon  a  want  of  notice.     It  is  not  in  every  case  where  a  man 
sustains  damage  that  an  action  may  be  maintained  against 
the  party  causing  it.     An  action  does  not  lie  for  an  act  not 
prohibited  by  law,  though  it  be  to  the  damage  of  the  par- 
ty (a).  Rex  V.  The  Commissioners  of  Sewers  for  Pagham  (A). 
Thus,  it  is  laid  down  (c),  that  "  an  action  does  not  lie  for 
an  act  not  prohibited  by  law,  though  it  be  to  the  damage  of 
the  party ;  as,  if  a  lessee  at  will  by  negligence  bum  his 
house,  an  action  upon  the  case  does  not  lie,  for  the  law  does 
not  punish  him  for  permissive  waste.**    The  present  cannot 
be  said  to  be  a  wrongful  act,  when  it  has  been  decided,  in 
Peyton  v.  The  Mayor  oi  London^  that  a  neighbour  may 
pull  down  his  waU  altogether  without  being  liable  to  an 
action.     Smith  v.  Martin,  SUngiby  v.  Barnard,  and  the 

[a)  Com.  Dig.  Action  on  the  case^  (B  3). 
(6)  8  B.  &  C.  355 ;  5.  C.  2  M.  &  R.  468.        (c)  Com.  Dig.  ubi  supra. 
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other  cases  referred  to,  are  clearly  distinguishable  from  ^^\^^^^* 

the  present;  because,  in  those  cases,  the  injury  directly     n ^..^z 

affected  the  land  of  the  neighbour.  In  Smith  v.  Martin^  Brown 
the  land  of  the  plaintiff  fell  into  the  pit  dug  by  the  defend-  Windsor. 
ant,  and  the  same  in  Slingsby  v.  Barnard.  In  the  pre- 
sent case,  had  there  been  no  easement,  no  injury  would 
have  been  sustained.  The  act  did  not  extend  to  the  plain- 
tiff^s  land,  and  therefore  the  plaintiff's  right  of  action 
must  depend  entirely  upon  the  nature  of  the  easement. 
Now,  unless  it  can  be  contended,  that,  where  a  licence  to 
build  against  the  wall  of  another  is  once  granted,  the 
grantor  is  for  ever  incapacitated  from  using  that  wall,  so 
as  to  affect  the  enjoyment  of  the  easement,  and  that  the 
grantee  is  not  bound  to  protect  himself  from  any  conse- 
quences which  may  ensue  from  alterations  made  by  the 
grantor,  even  where  they  are  notorious,  the  present  ac- 
tion cannot  be  maintained.  Here,  it  was  not  even  left 
to  the  Jury  to  say,  whether  the  plaintiff  might  not  have  pro- 
tected his  wall  by  propping.  Pomfret  v.  Ricrq/t  (a),  Tay- 
for  v.  Whitehead  (A),  and  Bullard  v.  Harrison  (c),  shew 
that,  if,  by  want  of  repair^^  the  defendant  had  allowed  his 
wall  to  be  weakened,  and  the  injury  to  the  plaintiff's  wall 
had  happened  in  consequence,  the  defendant  would  not 
have  been  liable.  The  argument  on  the  other  side  would 
go  the  length  of  shewing,  that,  where  such  a  licence  as  the 
present  has  once  been  given,  the  owner  can  never  remove 
his  property,  but  is  for  ever  debarred  from  doing  any  act 
on  his  own  property  which  may  at  all  affect  the  enjoyment 
of  the  easement.  Such  a  doctrine  would  throw  on  the 
owner,  were  he  ever  to  make  any  alteration,  the  responsi-  . 
bility  of  taking  care  of  his  neighbour's  premises,  which  it  is 
much  more  convenient  should  lie  on  the  owner  of  those 
premises,  according  to  the  decision  of  the  Court  of  King's 
Bench  in  the  case  o{  Peyton  v.  The  Mayor  of  London. 

(a)  1  Saund.  321.  (6)  2  Doug.  745.  (c)  4  M.  &  S.  387. 
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Exek,  of  Pleas,      Garrow,  B. — This  was  an  action  on  the  case,  tried  a* 
1 830. 

-^     the  Great  Sessions  for  the  coanty  of  Cardigan,  in  which 

Brown  tfae  pkuntiff  recovered  a.  verdict,  and  the  motion  now  be- 
Windsor,  forc  the  Court  is  to  set  aside  that  verdict  and  enter  a  non- 
suit, or  for  a  new  trial.  It  has  been  argued  that  the  plains 
tiff  should  have  been  nonsuited,  on  a  supposecl  variance; 
but  that  argument  is  founded  on  a  mbtake  as  to  the  terms 
of  the  declaration.  If  the  allegation  were,  that  the  plaintiff 
was  possessed  of  the  house  and  foundations,  there  might 
be  something  in  the  objection;  but  the  allegation  is  merely 
that  he  was  possessed  of  a  house  to  whicb  certain  founda- 
tions belonged.  Upon  the  other  question  it  appears,  that 
lir.  Bowett  was  the  owner  of  the  defendant's  house  in  1893^ 
He  might  have  said  to  the  plaintiff,  when  he  began  to  buiM 
his  house,  **  you  shall  not  touch  my  wall,  you  must  build 
foundations  for  your  own  house ; "  and  he  seems  to  have 
done  this  in.  the  first  instance.  The  plaintiff  then  paused 
for  a  time,  and  did  not  proceed  tfli  he  subsequently  ob- 
tained permission  from  Dr.  Bowen,  to  build  against  his 
pine  end  wall*  When  such  an  easement  is  given,,  the  own- 
er of  die  premises-  can  only  use  his.  rights  subject  to 
such  easement.  Thus,  if  the  owner  of  Whiteacre  grant  a 
right  of  way  over  Whiteacre  ta  Blackacre,  he  cannot  after- 
wards use  his  right  of  soil  on  Whiteacre,  so  as,  by  building 
or  otherwise,  to  interfere  with  the  enjoyment  of  the  ease- 
ment he  has  granted.  In  the  present  case,  there  has  been 
an;  acquiescence  since  the  year  1803,  and  I  am  therefore 
o£  opinion  that  the  aUegation  as  to  the  easement  was 
made  out.  by  the  evidence.  I  am  not  distressed  by  the 
judgment  in  the  case  ot  Peyton  v.  The  Mayor  oi  London, 
It  was  held  there,  that,  on  that  declaration,  the  plaintiff 
could  not  recover,  because  the  want  of  notice  was  not  al- 
leged, and  because  the  plaintiff  neither  alleged  nor  prov- 
ed any  right  to  have  his  wall  supported  by  that  of  the  de- 
fendant. It  is  said,  that,  by  the  principles  of  the  com- 
mon law,  and  adjudged  cases,  a  party  may  deal  as  he 
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pleases  with  bis  awn  {M'operty ;  bat  I  must  add  to  that  pro-  Exch.  of  Pieas^ 
position,  that  he  must  so  deal  with  it  that  he  work  no  in-  *  ^ 

jury  to  his  neighbour.  If,  after  acquiescing  twenty-seven  brown 
years  in  such  an  easement  as  the  present,  'the  defendant  Windsor. 
makes  a  trench  so  as  to  injure  his  own  pine  end  waB,  and 
consequentially  his  neighbour's  property,  I  am  of  opinion 
that  be  is  liable  for  such  injury.  There  may  be  cases, 
where  a  man,  altering  his  own  premises,  cannot  support 
his  neighbour's,  and  the  support  if  necessary  must  be  sup- 
plied elsewhere..  In  such  case,  he  must  give  notice,  and 
Aen,.  if  any  iiij^ry  occur,  it  wouU  not  be  occasioned  by 
the  party  pulling  down,  but  by  the  other  party  neglect- 
ing to  take  due  precaution. 

Vauouan,  B. — I  am  of  the  same  opinion.  There  is  no 
foundation  for  either  of  the  objections,  which  have  been 
taken.  As  to  the  variance,  when  the  evidence  is  adverted  to, 
it  is  exactly  in  conformity  with  the.declaration,  which  avers, 
that  the  plaintiff  was  possessed  of  a  messuage,  belonging  Uy 
which  were  certain  foundations  which,  he  had  been  used 
to  enjoy,  and  had  a  right  to  ei^oy,  and.that  the  defendant, 
intending  to  deprive  him  of  the  enjoyment  of  the  ibunda'^ 
tions,  did  the  acts  complained  of.  The  argument  is,  that 
this  was  a  substantial  averment  that  the  foundations  be-^ 
longed  to  the  plaintiff,  whereas,,  it  was  proved,  that  they 
belonged  to  the  dietfendRhjL  This  is  not  an  averment  of 
property  in  the  foundations^  but  of  an  easement;  and  the 
expression  will  bear  no  other  construction. 

As  to  the  other  objection,  if  a  party  grant  an  ease- 
ment like  the  present^  aod  tlien  act  so  that  it  cannot  be 
enjoyed,  sxt  action  lies.  The  law  laid  down  at  the  trial  by 
the  learned  Judge  appears  to  have  been  perfectly  correct. 
It  is  argued  to  be  incorrect,  on  the  ground  that  it  is  op- 
posed to  the  decision  in  t^  case  of  Peyton  v.  The  Mayor 
of  London^  but  there  is  no  resemblance  between  that  case 
and  the  present.     In  that  case,  the  defendant  was  charged 
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Exch,  of  PUas,  with  taking  down  his  o¥m  house  without   using  proper 
loo"'         precautions  to  protect  that  of  the  plaintiff.     The  ques- 
tion there  was,  whether  the  mere  circumstance  of  hav- 
ing a  house  next  to  that  of  the  defendant,  gave  to  the 
plaintiff  a  right  to  complain,  if  the  defendant  pulled  down 
his  house,  without  protecting  that  of  the  plaintiff  by  shor- 
ing.    No  easement  was  either  alleged  or  proved  there. 
And  Lord  TVft/ercfen'^  judgment  shews  what  he  would  have 
thought  if  such  had  been  the  case,  as  he  expressly  decides 
on  that  point;  for  he  says : — *'  The  declaration  in  this  case 
does  not  allege  as  a  fact,  that  the  plaintiffs  were  entitled 
to  have  their  house  supported  by  the  defendant's  house, 
nor  does  it,  in  our  opinion,  contain  any  allegation  from 
which  a  title  to  such  support  can  be  inferred  as  a  matter 
of  law  (a).**    In  the  present  case,  however,  the  declaration 
is  so  framed,  and  contains  allegations  of  such  right.     The 
proof  of  such  easement  in  this  case  is  not  merely  presump- 
tive from  the  enjoyment,  but  there  is  actual  proof  of  a 
permission,  and  that  after  a  prior  refusal.     The  case  of 
Peyton  v.  The  Mayor  of  London  is,  therefore,  clearly  dis- 
tinguishable from   this.      SUngsby  v.  Barnard  is,  how- 
ever, directly  in  point.     This  is  said  not  to  be  a  wrongful 
act,  but  I  am  of  opinion  that  it  is  a  wrongful  act  to  injure 
the  property  of  a  neighbour  in  the  manner  proved.     The 
Jury  have  found  that  the  excavation  was  the  cause  of 
the  injury,  and  they  have  found  that  the  work  was  done 
so  carelessly  as  to  occasion  the  damage.     This  action 
therefore  appears  to  me  to  be  maintainable.     The  declara- 
tion shews  an  easement  and  a  wrong  to  that  easement. 
The  plaintiff  has  proved  all  that  he  has  alleged,  and  he  is 
entitled  to  recover  secundum  allegata  et  probata. 

BoLLAND,  B. — I  agree  with  the  rest  of  the  Court  on 
both  points;  and  as  my  learned  brokers  have  gone  so  fully 

(fl)  9  B.  &  C.  735. 
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into  the  reasons  of  our  judgment,  it  would  be  a  useless  Exch,  of  Pieasf 
consumption  of  time  for  me  to  go  exactly  over  the  same     ^  .> 

ground.  I  will  therefore  confine  my  observations  to  a  Brown 
point  raised  by  the  counsel  for  the  defendant.  It  was  urg-  Windsor. 
ed  by  them,  that  the  work  done  by  the  defendant  was  no- 
torious and  well  known  to  the  plaintiff,  and  therefore  that 
he,  by  not  interfering,  must  be  taken  to  have  acquiesced. 
That  argument  however  does  not  apply  to  the  present 
case;  for  the  defendant  might  have  said,  I  cannot  object 
to  what  is  doing,  because  I  must  suppose  that  it  will  be 
done  with  skill  and  care.  Although,  therefore,  it  might  be 
notorious  that  the  work  was  going  on,  and  although  the 
plaintiff  might  know  that  fact,  still  he  could  not  calculate 
on  the  want  of  skill  which  the  Jury  have  found  here.  If 
the  work  had  been  of  such  a  nature  as  necessarily  to  have 
occasioned  an  injury,  there  might  have  been  something  in 
this  argument,  for  then  the  plaintiff  might  apply  to  Chan" 
eery,  or  otherwise  interfere,  to  stop  the  work,  or  in  some 
instances  might  perhaps  protect  himself  by  shoring.  It  is 
however  unnecessary  to  express  an  opinion  upon  a  point 
which  does  not  arise  in  this  case ;  and  I  concur  with  the 
rest  of  the  Court  that  this  rule  must  be  discharged. 

Rule  discharged. 


Symonds  v.  Page. 

JL  O  an  action  of  ejectment  on  the  demise  of  the  plaintiff,  Thecotts  of  an 
the  defendant  appeared  and  pleaded,  but  at  the  Assizes  ^^^^"ereTin 
withdrew  his  plea,  under  a  Judge's  order,  undertaking  to  •"  '^**"  ^' 
deliver  immediate  possession  to  the  plaintiff.    The  plaintiff  though  the  de- 
entered  up  judgment,  but  no  costs  were  taxed  by  the  Mas-  peared  and 
ter,  and  the  plaintiff  did  not  apply  to  the  Court  to  have  his  Jj^tnJl  wd 
costs  taxed,  but  broucrht  an  action  of  trespass  for  the  mesne  ^  "**»  *»y« 

^  '^ .  been  taxed. 

profits,  in  which  the  defendant  suffered  judgment  by  de- 
fault.  On  the  execution  of  a  writ  of  enquiry  upon  this  last 
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^cA.  </ ^«'»  mentioYied  judgment,  the  Jury  included  in  their  verdict 

die  sum  of  SOL  for  the  costs  of  the  ejectment. 

FoUett  had  obtained  a  rule  to  set  aside  this  inquisition, 
on  the  ground  that  these  costs  ought  not  to  have  been  in- 
cluded, against  which — 

Taunian  now  shewed  cause. — Costs  are  incidental  to 
a  judgment,  and  the  general  rule  is,  that,  in  an  action 
for  mesne  profits,  the  costs  of  recovering  the  possession 
may  be  included  as  part  of  the  damages.     There  is 
no  legid  or  formal  impediment  in  this  case  to  prevent  the 
application  of  this  general  rule.     In  Brooke  v.  Bridges  (a), 
the  defendant  had  paid  the  taxed  costs  upon  the  judgment 
in  ejectment,  and  the  plaintifi^  before  the  Sheriff's  Jury 
claimed  the  extra  costs,  which  the  Under-sheriff  directed 
the  Jury  to  give ;  but  the  Court  of  Common  Pleas  dissallow- 
ed  the  extra  costs,  proceeding  upon  the  distinction  in  Doe 
V.  Davis  (A).     In  that  case.  Lord  Kenyon  said,  that  where 
there  was  a  judgment  by  default  in  such  case,  the  plaintiff 
might  in  this  action  go  into  evidence  and  recover  the  costs 
of  such  judgment,  as  well  as  the  mesne  profits  of  the  es- 
tate; but  where  the  ejectment  had  been  defended,  and  the 
plaintiff  had  recovered  and  taxed  his  costs,  he  could  not 
recover  above  his  taxed  costs*     In  Brooke  v.  Bridges^  it 
was  a  mere  experiment  by  the  plaintiff  to  get  extra  costs; 
and  the  expression  of  Lord  Kenyon  in  Doe  v.  Davis  does 
not  mean,  that  the  plaintiff  cannot  recover  costs  in  the  action 
for  mesne  profits,  where  the  ejectment  has  been  defended, 
but  merely,  that  where  the  costs  have  been  taxed,  he  can- 
not recover  above  the  taxed  costs.     But  the  case  ofNow^ 
ell  V.  Roake  (c),  though  distinguishable  in  circumstances, 
is  expressly  applicable  on  principle.     On  the  judgment  of 
reversal  in  error,  the  plaintiff  was  not  entitled  to  costs;  and, 
therefore,  there  could  have  been  no  taxation.     In  an  ac- 

(fl)  7  Moore,  471.  {b)  1  Ksp.  358.  (c)  7  B.&C.  404. 
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tion  for  mesne  profits,  the  Jury,  under  the  direction  of  the  iSxcA.  </  PhoM, 
learned  Judge  who  tried  the  cause,  gave  the  costs  in  error 
as  between  attorney  and  client.  Upon  a  motion  for  a  new 
trial,  Lord  Tenierden  said,  **  there  could  be  no  doubt  that  a 
Court  of  error  could  not  award  costs  to  the  plaintiff.  But 
die  expenses  incurred  in  the  Court  of  error  were  part  of 
the  damages  sustained  by  the  plaintiff  by  reason  of  his  hav« 
ing  been  wrongfully  kept  out  of  possession  by  the  act  of  the 
defendant;  and  I  liiink  that  the  Jury  might  reasonably 
consider  the  costs  between  attorney  and  client  as  the  mea- 
sure of  the  damages  he  had  sustained." 

FoUeiif  ea9fira*-^The  general  rule  is,  tliat  if  there  be 
judgment  against  the  casual  ejector,  the  costs  may  be  reco- 
vered in  an  action  for  mesne  profits,  but  if  the  ejectment 
be  defended,  the  costs  are  costs  in  the  cause,  and  cannot  be 
reoovered  in  the  action  for  mesne  profits  (a).    In  Doe  ▼• 
Davis f  it  was  decided,  that,  in  trespass  for  the  mesne  pro« 
fits,  if  the  ejectment  was  regularly  defended,  the  plaintiff 
could  go  for  no  costs  of  it,  for  they  must  be  supposed  to 
be  paid  in  the  costs  of  that  action;  although  it  is  other* 
wise  if  there  had  been  judgment  by  default  against  the 
casual  ejector.     Lord  Kenyon's  expression,  that  the  plain- 
tiff could  not  recover  above  his  taxed  costs,  does  not  mean 
tiiat  he  could  recover  those,  which  is  shewn  by  the  result, 
aa  the  (daintiff  only  recovered  one  shilling  (&).     In  Brooke 
V.  Bridges t  the  same  distinction  was  taken.  In  the  present 
case  the  costs  never  were  taxed  by  the  officer  of  the  Court, 
and  the  Jury  are  not  the  proper  persons  to  tax  them.     In 
NoweU  V.  itooAr^,  the  costs  could  only  be  recovered  in  an 
action  for  mesne  profits.     All  the  cases  establish  the  dis- 

(a)  B.  N.  P.  88.  for  the  extra  costs  of  the  ejectnent 
(6)  It  seems  probable  that  the  as  well  as  for  the  value  of  the  pre- 
taxed  costs  had  been  paid  in  this  mises,  making  no  claim  for  the  tax- 
case,  as  £rs^*ne,  in  his  opening  ed  costs. 
for  the  phdntitf',  stated  that  he  went 
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jBceft.  of  PUas,  tinction  contended  for^  and  there  are  no  decisions  or  dicia^ 

to  shew  that  costs  can  be  recovered  in  an  action  for  mesne 
profits  where  the  party  has  appeared  to  and  defended  the 
ejectment. 

Alexander,  L.  C.  B. — It  appears  to  me,  that  this  rule 
must  be  discharged.  The  result  of  the  cases  is,  that  the 
plaintiff  may  recover  in  this  form  of  action  the  costs  of  the 
action  of  ejectment;  and  I  think  the  judgment  of  Lord 
Kenyon  in  the  case  of  Doe  v.  Davis  is  not  fairl}[.  stated, 
when  it  is  said,  that  the  language  of  that  learned  Judge 
shews  that  the  costs  cannot  be  recovered  unless  they  are 
taxed.  What  he  says  is,  that  if  the  costs  are  taxed,  they 
may  be  recovered  in  this  form  of  action.  That  is  the  fair 
inference  to  be  drawn  from  the  language  of  that  learned 
Judge;  and  his  objection  is  to  the  recovery  of  the  extra 
costs.  It  certainly  would  be  more  convenient,  that  in  every 
case  the  costs  should  be  taxed ;  because  the  officer  of  the 
Court  is  a  much  better  Judge  of  what  should  be  allowed 
than  a  Jury.  But  the  result  of  the  cases  is,  that  the 
costs  of  the  ejectment  maybe  recovered  though  they  be 
not  taxed. 

Garrow,  B. — I  am  of  the  same  opinion.  It  is  self  evi- 
dent, that,  where  the  merits  of  the  cause  are  ascertained, 
the  costs  should  be  taxed,  and  obtained  in  the  most  expe- 
ditious manner ;  but  if  they  are  not  so  obtained,  and  there 
is  another  mode  in  which  justice  may  be  done,  I  do  not 
see  why  the  plaintiff  should  not  have  recourse  to  that.  All 
that  is  established  in  the  cases  is,  that  Courts  of  justice  will 
not  encourage  a  course  which  leads  to  multiplicity  of  ac- 
tions, where  the  costs  may  be  recovered  in  a  summary  way, 
but  where  an  action  is  brought  for  the  mesne  profits,  there  is 
no  reason  why  an  item  for  the  costs  of  the  ejectment  should 
not  be  included.  I  find  it  impossible  to  distinguish  this 
case  in  principle  from  the  case  of  Nowell  v.  Roake,  which 
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has  been  cited,  and,  therefore,  think  that  this  rule  should  Exeh.  rf  Pleas, 

«  mm  m  ■m  IChXJ* 

be  discharged* 

Vaughan,  B. — I  am  of  the  same  opinion.  This  is  an 
application  to  set  aside  an  inquisition  which  was  executed 
before  the  Sheriff,  on  the  ground  that  the  costs  of  the  eject- 
ment ought  not  to  have  been  included.  It  is  laid  down 
broadly  by  the  counsel  for  the  defendant,  that  where  the 
tenant  appears  to  defend  an  action  of  ejectment,  the  only 
remedy  for  the  plaintiff's  costs  is  on  the  judgment  in  eject- 
ment, and  that  such  costs  cannot  be  recovered  in  an  action 
of  trespass  for  the  mesne  profits.  Had  any  decision  been 
brought  before  us  establishing  that  proposition,  I  should 
have  been  slow  to  disturb  it,  but,  I  ask,  where  is  the  au- 
thority for  such  a  position.  Two  cases  have  been  cited, 
to  support  the  argument  for  the  defendant.  The  language 
of  Lord  Kent/on,  in  Doe  v.  Davis,  does  not  appear  to  me 
to  warrant  the  inference  which  the  defendant's  counsel 
would  draw  from  it;  for  it  must  be  remembered  that  in 
that  action  the  plaintiff  sought  to  recover  his  "  extra  costs.*' 
Lord  Kenyan  there  lays  down,  that  the  pluntiff  cannot 
recover  more  than  his  taxed  costs ;  therefore,  I  should  say 
that  he  thought  that  the  taxed,  but  not  the  extra  costs, 
might  be  recovered.  Brooke  v.  Bridges  was  an  attempt 
to  recover  the  extra  costs,  and  the  only  question  was,  whe- 
ther such  extra  costs  could  be  recovered.  The  Court 
would  not  have  decided  upon  this  narrow  ground,  if  the 
costs  of  the  ejectment  could  not  be  recovered  at  all  in  this 
form  of  action.  These  are  the  only  authorities  which  have 
been  cited  for  the  defendant;  but  the  case  of  Gulliver  v. 
Drinkwater{a)  appears  to  me  to  be  an  authority  which  goes 
the  whole  length  of  the  proposition  contended  for  by  the 
plaintiff.  In  that  case,  there  was  a  recovery  in  ejectment, 
and  before  the  action  for  mesne  profits  had  been  brought, 

(a)  2  T.  R.  261 . 
VOL.  I.  D 
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Exck.  of  Fleas,  the  defendant  becatue  a  bankrupt.    Upon  a  writ  of  inquiry, 

in  the  action  for  mesne  profits,  the  Jury  did  not  include  in 
their  verdict  the  costs  of  the  ejectment.  On  a  motion  to 
set  aside  the  inquisition,  the  hatund  answer  would,  if  the 
defendant's  argument  be  correct,  have  been,  that  the  costs 
would  not  be  allowed  by  law ;  but  the  Court  treated  it  as 
an  application  to  their  discretion,  and  refused  the  motion, 
b^ause  the  costs  were  proveable  under  the  commission 
against  the  defendant,  and  it  was  an  attempt  to  obtain,  in 
an  oblique  way,  more  than  could  have  been  recovered  in  a 
direct  maimer.  In  that  case,  Askhursi,  J.,  said,  that  in 
many  instances,  in  actions  of  trespass  for  mesne  profits, 
the  Jury  took  into  their  consideration  the  costs  incurred 
in  recovering  pos3ession  by  ejectment.  Now,  it  is  clear^ 
that,  in  that  case,  the  ejectment  had  been  defended. 
Nowell  V.  Roake  may  perhaps  be  distinguishable  from 
this,  because,  in  that  case,  the  costs  in  error  could  not 
have  been  recovered  in  any  other  mode ;  but,  that  case  is 
important  to  shew  the  latitude  of  the  principle  under  which, 
in  an  action  for  mesne  profits,  the  plaintiff*  is  allowed  to 
recover  all  damages  fairly  resulting  from  his  having  been 
wrongfully  kept  out  of  possession.  I  therefore  am  of  opin* 
ion,  tliat,  in  di^chiurging  this  rule,  we  contravene  no  au* 
thority,  but  act  in  conformity  with  the  decided  cases. 

BoLLAKD,  B. — In  the  case  of  GuUiver  v.  DrifUnoaier^ 
it  is  clear  that  the  Court  thought  that  the  plaintiff  in  sudi 
a  case  might  legally  recover  the  costs  of  the  ejectment  in 
this  form  of  proceeding ;  but  they  decided  the  case  upon 
the  principle,  that,  the  defendant  having  become  a  bank* 
rupt,  they  would  not  allow  the  plaintiff*  to  recover  in  that 
mode  of  proceeding  the  whole  of  the  coats,  when,  by  prov- 
ing under  the  commission,  a  part  only  could  have  been  pb- 
tained.  Their  judgment  shews  that  they  thought  the  whole 
recoverable  in  point  of  law,  but  they  treated  the  motion  as 
an  application  to  their  discretion. 

Rule  discharged. 


n- 
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E.reh,  of  Pleas^ 

isao. 

IzoD  V.  Lamb,  Bart. 
V^ASE  against  the  Sheriff  of  Sussex  for  a  false  return  of  N, »»  a  mar- 
HuUa  bona.     Upon  the  trial,  before  Alexander ^  L.  C.  B.,  ^ent,  reciting 
at  the  Middlesex  Sittings  after  Trinity  Term,  the  follow-  J^nd/i'^lfel"' 
ing  appeared  to  be  the  facts  of  the  case :    By  indenture,  was  possessed  of 
dated  the  22nd  Mayy  1815,  between  M'NeUage^  of  the  and  that  it  had 
first  part;  Anne  Innes,  of  the  second  part;  and  two  trus-  Jhaulfw^'she 
tees,  of  the  third  part ;  reciting,  that  a  marriage  was  to  swnrived  him  she 
be  solemnized  between  M^Nellage  and  Anne  Innes,  and  goods  and  such 
that  she  was  possessed  of,  amongst  other  things,  '^  house-  be  bought  in 
hold  furniture,  bed  and  table  linen,  plate,  pictures,   and  {;^^  ^lll^^^f;/**' 
prints,  of  the  value  of  the  sum  of  1000/.,  or  thereabouts ;"  and  in  case  she 

should  die  bc- 

and  that  it  had  been  agreed  that  in  case  she  survived  him,  fore  him,  that 
she  should  have  "  the  said  household  furniture,  bed  and  J'e"onh?''' 
table  linen,  plate,  pictures,  and  prints,  or  whatever  of  goods,  covenant- 

,  ,  .  ed  with  trustees 

such   respective   articles   should,    during  her  coverture,  that  he  would 
be  bought  in  lieu  of  the  present  ones,  for  her  own  use  |he  gm^Twith- 
and  benefit;  and  in  case  she  should  die  before  him,  she  o"y*»e  co"f«n^ 

'  ■  '  of /.,  that  he 

should  have  the  power  of  disposing  of  the  said  house*  would  purchase 

new  articles  in 

hold  furniture,  bed  and  table  linen,  plate,  pictures,  and  lieu  of  those 
prints;*'  it  was  witnessed  that  APNellage  did  covenant  beworn  out'or 
with  the  trustees,  their  executors,  &c.,  that  he  should  disposed  of,  that 

if  she  survived 

not,    nor  would,    without    the    consent,  ia  writing,    of  him  she  should 
Anne  Innes,  sell,  dispose  of,  or  destroy,  any  part  of  the  foTherown 
household  furniture,  bed  and  table  linen,  plate,  pictures,  ^^^J^  ^V^® 
and  prints,  which  then  did  or  should,  on  the  day  of  the  she  should  dis- 

-,,  ,  _  _  ,..      pose  of  them, 

solemnization  of  the  marnage,  belong  to  her  or  to  him  m  subject  to  his 
her  right;  and  that,  upon  any  part  of  such  household  fur-  No'ass^ment 
niture,  bed  and  table  linen,  plate,  pictures,  and  prints  be-  of  the  goods  was 

'  '  r         »  r  f  r  madetothetrus- 

ing  disposed  of  or  worn  out  during  his  life,  he  would  pur-  tees.   N.  and 
chase  new  or  other  articles  of  the  like  nature,  and  of  the  ter^heiTmar- ' 
same  value;  and  in  case  she  should  survive  him,  that  she  [Jdwd  the  m>ods 

to  F;  as  a  year- 
ly tenant '.—flirU,  first,  that  the  goods  were,  notwithstanding  the  settlement,  the  property  of  iV., 
and  mighc  be  vised  under  •  fi.fa,  against  him ;  but,  secondly,  that  they  could  not  be  seised  for  his 
debt  during  the  continuance  of  the  demise  to  F. 

d2 
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Bjrrk,  of  Pi*ms,  sliould  liave  all  the  household  furniture,  bed  and  table 
1830 

linen,  plate,  pictures,  and  prints  which  then  did,  or,  on 

the  solemnization  of  the  marriage,  should  belong  to  her  or 
to  him  in  her  right,  and  other  the  articles,  in  hke  manner, 
which,  during  the  continuance  of  the  marriage,  should  be 
purchased  in  lieu  thereof;  and  further,  in  case  she  shoidd 
survive  him,  that  he  would,  by  his  last  will  or  otherwise, 
convey  and  assure  to  her  all  the  real  and  personal  estate 
of  which  she  might  be  possessed  at  the  time  of  his  decease, 
to  her  for  her  own  use  and  benefit;  and  also,  in  case  he 
should  survive  her,  that  it  should  be  lawful  for  her  to 
give,  devise,  and  bequeath  the  household  furniture,  bed 
and  table  linen,  plate,  pictures,  and  prints,  and  the  arti- 
cles which,  during  his  life,  might  be  bought  in  lieu  there- 
of, subject  to  his  life-interest  therein.  No  assignment  of 
the  household  furniture,  bed  and  table  linen,  plate,  pic- 
tures, and  prints,  was  made  to  the  trustees  so  as  to  vest 
the  legal  interest  in  them.  The  marriage  was  solemnized, 
and  the  parties  lived  together  fojr  some  years  after  the 
execution  of  this  deed.  In  1819,  APNeUage  executed  a 
deed-poll,  by  which,  after  reciting  that  he  had  bought  a 
piece  of  land,  upon  which  he  had  built  two  houses,  &c.,  he 
declared  that  he  had  done  it  with  the  money  of  his  wife ; 
and  that  the  household  furniture,  bed  and  table  linen,  plate, 
&C  therein,  were  the  separate  property  of  his  wife:  and 
he  agreed  that  he  should  stand  seised  of  the  land,  houses, 
household  ftirniture,  &c.  in  trust  for  his  wife,  and  that  she 
might  dispose  of  the  same  according  to  the  provisions  of 
the  marriage  settlement,  reserving  to  himself  all  the  rights 
and  interest  which  he  had  under  that  settlement*  M^Net- 
lage  and  his  wife  lived  together  until  the  year  1823,  at 
which  time  they  separated,  she  having  possession  of  one 
4>f  the  houses  mentioned  in  the  deed  poll,  with  the  furni- 
ture, &c.  therein.  This  house,  with  the  ftirniture,  &c., 
she  let  by  ^agreement  to  one  Mrs.  Finch,  at  a  certain  rent, 
reserving  to  herself  the  right,  when  she  chose  to  exercise 
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it,  of  occupying  one  apartment  in  the  house^  and  of  using  Exch.  of  Pieat, 
part  of  the  furniture,  Paying  for  her  board  and  lodging  at 
the  rate  of  70/.  per  annum.  On  the  16th  of -Way,  1829, 
whilst  Mrs.  Finch  was  in  possession  of  the  house  and  fur- 
niture under  this  agreement,  the  officers  of  the  defendant, 
as  Sheriff*  of  Sussex ^  entered  into  the  house,  and  took  pos- 
session of  the  goods,  under  an  execution  at  the  suit  of  the 
plaintiff*  against  M^Nellage,  and,  after  remaining  in  pos- 
session for  about  a  week,  withdrew.  The  defendant  re- 
turned nuUa  bona. 

Upon  these  facts  it  was  contended,  First,  That  the 
deeds  of  1815  and  1819  made  M*NeUage  a  trustee  for 
bis  wife,  so  that  the  defendant  could  not  seize  the  goods 
under  an  execution  against  him.  Secondly^  That  if  the 
Sheriff*  could  seize  under  the  circumstances,  he  could  only 
sell  such  interest  as  M^NeUage  had;  and  Thirdly y  That 
the  possession  of  the  lessee  protected  the  property  from 
the  execution. 

These  points  the  Lord  Chief  Baron  reserved,  and  un- 
der his  direction  the  Jury  found  a  verdict  for  the  plaintiff* 
for  2S&L 

In  Michaelmas  Term,  Jones,  Seijt.,  obtained  a  rule  to 
shew  cause  why  the  verdict  for  the  plaintiff*  should  not  be 
set  asidci  and  a  nonsuit  entered;  against  which — 

Jervis  and  Starkie  shewed  cause.  The  first  ground 
upon  which  this  rule  was  obtained,  is,  that  the  husband 
b  a  mere  trustee  for  his  wife,  and  that,  therefore,  the 
goods  are  not  liable  to  be  seized  under  an  execution 
against  him.  As  a  general  rule,  all  the  personal  estate,  as 
money,  goods,  cattle,  household  furniture,  &c.,  which 
were  the  property  and  in  the  possession  of  the  wife  at 
the  time  of  the  marriage,  are  actually  vested  in  the  hus- 
band ^'ure  mariti;  so  that  of  these  he  may  make  any  dis- 
position in  his  life-time  without  her  consent,  or  may  by 
will  devise  them;  and  they  shall,  if  there  be  no  such  dis- 
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fUih,  of  Picas,  position,  go  to  the  ei^ecutors  or  administrators  of  the  hus- 
J^  band,  and  not  to  the  wife,  though  she  survive  him  (a). 
UoD  Xo  this  general  rule,  however,  there  are  some  excep- 
Lamk.  tions,  and,  amongst  others,  the  goods  of  the  wife  may  be 
protected  by  the  intervention  of  a  trustee.  Haslington  v. 
Gill  (6),  Dean  v.  Broum  (c),  Scoit  v.  Scholey  (d),  Parr 
V.  Neumum  (<?),  Hotcard  v.  Jemmei  (/),  Bransby  v.  GrcuU- 
ham  ig),  Lord  Slutfiesbuty  v.  Russell  (A).  But  in  these 
cases  a  trustee  was  actually  interposed,  whereas,  in  the  pre- 
sent, it  was  obviously  the  intention  of  the  parties  to  rely 
upon  the  personal  covenant  of  the  husband.  It  is  true, 
that  Courts  of  equity  will  interfere  to  effectuate  the  inten- 
tion of  the  parties.  Thus,  in  Bennett  v.  Edwards  (J)^ 
where  /.  S*.  devised  lands  to  his  daughter,  the  wife  of  a 
tradesman,  for  her  separate  use,  exclusive  of  her  husband, 
to  hold  the  same  to  her  and  her  heirs,  and  that  her  hus- 
band should  not  be  tenant  by  the  curtesy,  nor  have  the 
lands  for  his  life  in  case  he  survived  his  wife,  but  that  they 
should  go  to  her  heirs,  it  was  holden  in  equity  that  the 
husband  was  but  a  trustee.  But  decisions  in  equity  are 
not  binding  upon  Courts  of  law,  because  a  Court  of  equity 
will  interfere  to  effectuate  the  intention  of  the  parties, 
which  a  Court  of  law  cannot  do. 

Secondly^  it  is  contended  that  \l*XeUage  had  merely 
a  Ufc-interest  in  the  property.  This  is  involved  in  the 
first  proposition,  for  if  no  trustee  be  interposed,  the  hus- 
band takes  the  property  of  the  wife  absolutelyyvrr  iiMirpli, 
although  she  may  have  a  remedy  over  upon  his  covenant. 

Lastljf^  it  is  said,  that  the  property  is  protected  by  the 

v)  ikiic.   Abr.    Bcnfm  ."i    F«i*t,  yC    4  T.  K,  6^1, 

C  3. ;  1  lasi, 3  A.  J)  3  Bur.  1365>, 

.  f  •  3  T.  R.  oeo.  ^'  Plowxi.  ci:5. 

{c)5  B.&  C.  336;  i. C  8  D.  &  (4>  l  B,  &  C.  66o;    5.  C.  o  D. 

R.  95.  &  R,  H4, 

i    5  Ea*:,  467.  m  i  l\  \V:;.5,  316. 
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lease  to  Mrs.  Finch.  Had  the  whole  property  been  leas-  ^^^*'  'f  ^^^^^ 
ed,  the  reversion  might  be  sold  subject  to  the  fight  of  the 
lessee.  Thus^  it  is  said  (a),  that>  subject  to  the  right  of 
the  pawnee  or  lessee,  the  goods  may  be  taken  in  execu^ 
tion^  and  the  Sheriff  is  not  liable  to  an  action  for  selling 
the  entire  property^  unless  he  be  apprised  that  the  defend* 
ant  has  only  a  special  interest  therein.  So,  in  Scott  v. 
Scholey^  it  was  admitted  throughout  the  argument,  thAt 
goods  leased  might  be  sold  by  the  Sheriff,  subject  to  thd 
interest  of  the  lessee*  But  these  goods  are  not  all  pro- 
tected by  the  lease,  for  part  are  reserved  to  the  wife,  and 
to  that  extent  the  Sheriff. was,  at  all  events,  bound  to  seize 
and  sell. 

Jonea^  Serjt.,  and  ii.  F.  Richards,  contra.- — To  ascer- 
tain what  property  may  be  taken  in  execution,  the  law 
looks  to  the  personal  beneficial  interest  6f  the  debtor, 
iuid  if  he  have  no  personal  beneficial  interest,  the  goods 
cannot  be  taken ;  for  the  law  distinguishes  between  tech- 
nical and  beneficial  property.  Naw,  although  by  the  mar- 
riage settlement  no  trustee  is  interposed,  and  the  legal  in- 
terest in  the  property  is  in  the  husband,  in  a  Court  of 
equity  the  husband  would  be  a  trustee  for  his  wife.  This 
was  expressly  decided  in  the  case  of  Bennett  y.  Edwards  {b) ; 
and  the  case  HasUngton  v.  OiU  (c)  establishes  that  where  - 
ever  the  trust  can  be  supported  in  equity,  a  Court  of  law 
will  consider  the  trustee  entitled  at  law.  Had  M^Nellage 
become  bankrupt,  this  property  would  not  have  passed  to 
his  assignees,  for,  upon  the  construction  of  tlic  bankrupt 
law,  it  is  immaterial  whether  a  trustee  be  or  be  not  inter- 
posed, and  no  property  of  the  husband,  in  which  he  has 
not  a  beneficial  interest,  will  pass  by  the  assignment  {d).  It 
may  be  said,  however,  that  a  judgment  creditor  stands  in 

(fl)  2  Tidd,  1028.  (rf)  See  the  cases  collected  Eden, 

(6)  2  P.  Wms.  316.  B,  L.  245. 

(c)  3  T.  R.  620. 
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EMck,  tf  Piem$,  a  more  fiiToiirable  posidoo  than  the  assignees  of  a  bank* 
^  mpt :  but  there  is  no  real  ground  for  that  distinction;  for, 
isoo  in  the  former  case,  the  property  goes  to  the  satisfiiction 
of  one  debt  only,  whereas,  in  the  latter,  it  is  equally  divid* 
ed  amongst  all  the  creditors.  So  goods  in  the  hands  of 
an  executcM*,  administrator,  or  trustee,  are  not  liable  to  sei* 
lure  upon  a  judgment  against  such  parties  in  their  own 
rif^t,  because  the  law  looks  to  the  benefidal  interest  in 
the  property.  Howard  t.  Jemmeit  (a),  Farr  t.  Neto- 
mum  (6),  Scoit  v.  Smrmam  (c).  But  if  the  property  can 
be  seised  quoad  the  interest  which  the  husband  has,  the 
Sheriff  can  take  no  greater  right  than  that  of  which  the 
husband  is  possessed;  and  as  he,  by  his  contract,  cannot 
sell  without  the  consent  of  his  wife,  so  neither  can  the 
Sheriff  who  claims  through  him.  Whatever  difficulty  may 
arise  upon  the  former  branch  of  the  argument,  the  goods 
are  clearly  protected  by  the  lease  to  Mrs.  Fimek.  All  the 
goods  are  absolutely  demised,  and  the  limited  use  reserved 
to  the  wife  is  a  portion  of  the  rent  merely,  the  property 
bring,  during  the  demise,  in  the  tenant  If  these  goods 
had  been  taken  in  execution  by  the  Sheriff  upon  a  judg* 
ment  against  the  tenant,  the  lessor  could  not  have  main* 
tained  trover,  not  even  trespass,  against  the  Sheriff,  be- 
cause, to  maintain  these  actions,  the  plaintiff  must  not 
only  have  the  property,  but  the  right  to  immediate  pos- 
session. Ward  V.  M^Cumljf  (cf),  Gordon  v.  Harpur  {e). 
If,  therefore,  the  lessor  has  no  right  to  the  immediate 
possession,  the  Sheriff^  who  claims  through  him,  can 
have  no  greater  right.  The  case  is  still  stronger  here, 
for  the  tenancy  being  from  year  to  year,  the  Sheriff  cannot 
determine  it,  or  compel  the  lessee  to  do  so;  and  it  is, 
therefore,  impossible  to  ascertain  the  interest  in  the  rever- 
sion, even  could  that  interest  be  taken.     But  the  i>oint 

(«)  3  Bur.  1369.  (</)  4  T.  K.  489. 

(6)4T.R.621.  (e)7T.R.9. 

;cj  Wiiks,  402. 
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has  been  expressly  decided,  for  in  Comyns'  Dig.  Execu-  EjccH.  of  PUat, 
/fou,  c.  4,  it  is  laid  down,  that  the  Sheriff  cannot  take  goods 
in  pledge,  or  demised  to  another  (a). 

Cur.  adv.  vuU. 

Alexander,  L.  C.  B.,  now  delivered  the  judgment  of 
the  Court  as  follows: — 

This  is  a  rule  to  shew  cause  why  a  nonsuit  should  not 
be  entered  instead  of  a  verdict  for  the  plaintiff. 

The  plaintiff,  having  obtained  a  judgment  against  one 
M^NeUage^  sued  out  a  writ  of  fieri  faciei  upon  that  judg* 
ment,  which  he  delivered  to  the  Sheriff.  This  writ  was 
returned  by  the  Sheriff,  with  a  return  oinuUa  bona.  The 
present  action  was  brought  against  the  Sheriff,  upon  the 
ground  that  this  was  a  false  return.  Upon  the  trial  of  the 
action  before  me,  the  plaintiff  obtained  a  verdict  for  SI2&L 
and  I  gave  the  defendant  leave  to  move  to  set  aside  the 
verdict,  and  enter  a  nonsuit,  upon  certain  points.  It  is  this 
rule  that  is  now  to  be  disposed  of.  A  short  state  of  the 
facts  is,  that  certain  goods,  now  in  question  in  the  cause, 
consisting  of  household  furniture,  had  been  the  property 
of  the  wife  of  M^NeHage^  before  her  intermarriage  with 
him.  They  intermarried  in  the  year  1815,  and,  previous 
to  that  marriage,  a  settlement  was  made,  relating,  among 
other  things,  to  this  household  furniture.  Trustees  for 
the  intended  wife  were  parties  to  that  settlement,  with 
whom  the  intended  husband,  M'Nellage,  covenanted  that 
his  future  wife  should  have  certain  interests  in  the  goods. 
No  assignment,  however,  of  this  furniture  was  made  to  the 
trustees  so  as  to  vest  the  legal  interest  in  them.  The  rights 
of  the  wife  rested,  therefore,  entirely  upon  the  husband's 
covenant.  After  this  deed,  the  two  parties  lived  together 
for  some  years.  In  1819,  another  deed,  a  deed-poll,  was 
executed  by  M^NeUagef  which  does  not  materially  affect 

(a)  Dyer,  67. 
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£j[ch.  of  Pleat,  ibis  questioD.  It  appears  by  the  recital  of  this  deed-poll^  that 

M'Nellage  had  bought  a  piece  of  land^  and  built  two  houses 
upon  it,  and  the  deed  declares,  that  this  was  done  with  the 
money  of  JVIrs.  APNellage,  and  that  the  household  fur- 
niture, bed  and  table  linen,  plate,  &c.,  therein,  were  the 
separate  property  of  his  wife;  and  it  agrees  that  he  shall 
stand  possessed  of  the  house   and  furniture,   and  that 
bis  wife  may  dispose  of  them  according  to  the  provisions 
of  the  marriage  settlement  of  1815,  and  it  reserves  to  the 
husband  aU  the  rights  and  interests  which  he  had  under 
that  settlement.     This  deed  leaves  the  rights  much  as  it 
found  them.  From  the  year  1 8^,  the  parties  lived  separate, 
and  Mrs.  3PNeUage  had  possession  of  the  furniture  and  of 
one  of  the  bouses  mentioned  in  the  deed-poll.  In  Afay,  1829, 
this  writ  oi fieri  facias  was  delivered  to  the  Sheriff.  Previ- 
ous to  that  time,  Mrs.  M'Nellage,  by  what  is  called  an  agree- 
ment, which  we  think  to  be  a  demise,  leased  the  house 
and  furniture  to  one  Mrs.  Fineh,  at  a  rent  mentioned  in 
the  agreement;   and  Mrs.  M^Nellage  stipulated  for  the 
right,  when  she  chose  to  exercise  it,  to  possess  a  certain 
apartment  in  the  house,  and  for  the  use  in  that  apartment 
of  certain  parts  of  the  furniture,  paying  for  her  board  and 
lodging  after  the  rate  of  70/.  a-year.     On  the  16th  May^ 
1829,  the  oflicer  entered  into  the  house  to  make  a  levy;  and 
it  appears  that  at  that  time  the  house  and  furniture  were 
possessed  under  this  agreement  or  lease,  in  other  words, 
Mrs.  Finch  was  in  possession  of  the  house  and  the  princi- 
pal part  of  the  furniture,  and  Mrs.  M*Nellage  was  in  pos- 
session of  an  apartment  and  some  part  of  the  furniture, 
according  to  the  stipulation.  The  officers  remained  in  pos- 
session for  a  week,  and  then  withdrew,  and  afterwards  the 
return  of  muUa  bona  was  made.     The  plaintiff  had  a  ver- 
dict, as  I  have  already  stated,  for  222L     The  question 
9hich  arofie  in  the  cause,  appears  from  the  points  on  which 
the  defendant  had  leave  to  move  to  set  aside  the  verdict 
and  enter  a  nonsuit.     They  are  thcbc: — First,  that  the 
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deeds  of  1815  and  1819  made  M^Nellage  a  trustee  for  Ejich.  of  Piea», 
his  wifoi  and  therefore  that  the  Sheriff  could  not  seize  the 
goods  under  an  execution  against  him.     Secondly,  That  if 
he  could  seize  under  all  the  circumstances^  he  could  only  sell 
such  interest  as  the  husband  had.   And  thirdly ,  That  Mrs. 
fSitcAV  possession  and  title  protected  the  property  from  the 
execution.    Of  these  questions^  the  first  led  to  the  greatest 
length  of  discussion,  much  learning  was  employed,  and 
much  ingenuity  displayed;  it  being,  under  the  view  of  the 
Court,  a  point  of  very  considerable  consequence.     That 
question  is,  whether,  without  the  intervention  of  a  trustee, 
to  whom  a  legal  interest  in  effects  of  this  description  shall 
be  assigned,  they  can  be  protected  irom  an  execution 
against  the  husband.    That  they  are  so  protected  is  con- 
tended upon  this  reasoning:  it  is  said  to  be  decided  by 
many  cases,  that  though  the  property  belongs  to  the  wife, 
yet  that  where  a  trustee  is  interposed,  and  the  effects  are 
assigned  to  him  for  her  separate  use,  they  are  clearly  pro- 
tected from  an  execution  against  the  husband ;  they  then 
proceed  to  state,  that  when  the  intention  of  the  parties  is 
clearly  signified,  the  husband  himself  may  and  does  be- 
come a  trustee  for  the  separate  use  of  his  wife,  and  that, 
being  a  mere  trustee,  the  property  of  his  cestui  que  trust 
cannot  be  taken  for  his  debt.     This  is  said  to  be  proved 
by  many  analogous  cases.     And  they  conclude  that  here 
the  hus^band  being  the  trustee,  and  the  wife  the  cestui  que 
trust,  her  property  cannot  be  taken  for  his  debt.     This  is 
the  substance  of  the  argument.     It  appears  to  us,  that 
some  part  of  this  argument  is  quite  solid.     It  is  clear,  that 
where,  in  consideration  of  a  marriage,  personal  chattels 
are  assigned  to  a  trustee  for  the  separate  use  of  the  wife, 
they  cannot  be  taken  in  execution  for  the  debt  of  the  bus- 
band.     A  Court  of  law,  will  consider  the  trustee  as  the 
legal  owner  of  the  property,  and,  under  the  protection  of 
the  legal  estate,  the  wife  will  have  the  benefit  of  the  con- 
tract comprised  in   the  marriage  settlement.      We  also 
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Exch,  of  Pleat,  think,  that  the  husband  may,  in  some  circumstancesi  be  a 

trustee  for  his  wife.    That  expression  is  used  and  has 
been  acted  upon  in  the  Courts  of  equity,  but  it  is  not  true 
in  the  sense  in  which  it  has  been  used  in  this  argument; 
nor  do  we  know  that  any  jsuch  principle  has  been  acknow- 
ledged or  acted  upon  in  a  Court  of  law,  and  no  such  case 
has  been  cited  in  this  argument.     It  appears  to  us,  that,  to 
establish  such  a  principle,  and  apply  it  to  this  case,  would 
break  down  the  distinction  of  the  Courts  of  law  and  the 
Courts  of  equity  upon  this  subject.     The  cases  in  which 
the  husband  has  been  called  a  trustee  for  his  wife  are  of 
this  nature: — A  testator,  by  hb  will,  left  a  sum  of  money  in 
trust  for  a  married  woman  to  her  separate  use.     The  trus- 
tee, in  breach  of  his  duty,  without  the  privity  and  partici- 
pation of  the  wife,  paid  the  money  to  the  husband.     The 
husband  was  treated  by  Lord  Eldon  as  a  trustee  for  his 
wife.    In  acting  upon  this  principle,  and  using  these  ex- 
pressions, he  cautiously  avoids  any  wrong  inference  being 
drawn  from  his  language:  he  says,  that  it  is  perfectly  set- 
tled, that  a  husband  may,  in  this  Court,  be  a  trustee  for 
the  separate  use  of  his  wife  (a):  and  he  adds,  that  he 
would  be  in  the  same  situation  as  the  person  making  the 
transfer  to  him.    It  is  not  for  us,  in  this  place  and  upon 
this  occasion,  to  pronounce  what  decree  a  Court  of  equity 
would  make  against  a  husband  upon  a  covenant,  such  as 
is  contained  in  this  marriage-settlement;  but,  it  appears  to 
us,  that  if  the  arguments  of  the  defendant  were  accurate, 
all  that  machinery,  and  all  those  provisions  so  carefully  in- 
troduced into  settlements,  in  order  to  protect  the  property 
of  a  married  woman  for  her  separate  use,  are  unnecessary. 
We  further  think,  that  the  total  absence  of  any  express 
authority  in  a  Court  of  law,  for  the  broad  proposition  con- 
tended for  on  the  part  of  the  defendant,  is  almo^st  conclu- 
sive against  it.     I  have  thought  fit  to  say  thus  much  upon 

(«•)  See  Rkh  v.  Cvckle^  9  Ves.  375. 
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the  general  proposition,  in  order  to  prevent  being  misun-  excK  of  Phas, 
derstood ;  but  this  particular  case  and  the  provisions  of  this  ^  ^^^' 
marriage  settlement  are  extremely  unfavourable  to  the 
defendant's  argument.  It  is  not  true  that  the  covenant  of 
the  husband  contained  in  this  settlement  constitutes  him, 
in  the  usual  sense  of  the  word,  a  trustee  for  his  wife.  It 
appears  to  me,  that,  in  the  true  construction  of  the  deed, 
the  interests  of  the  wife  are  considerably  limited,  and  that 
it  was  meant  and  understood  that  the  legal  interest  should 
reside  in  the  husband,  and  that  he  had  a  beneficial  inter- 
est in  many  important  respects.  The  recital  of  the  agree- 
ment specifies  nothing  respecting  this  furniture,  during 
the  joint  lives,  but  states  that  she  was  to  have  it  if  she  sur- 
vived; and  that,  if  he  survived,  she  might  make  a  will  of 
it ;  and  then  his  covenant  in  respect  of  it  is,  that  he  will  not 
sell  or  dispose  of  it ;  that,  if  she  survived,  she  should  be  en- 
titled to  it ;  and  then  he  covenants  that  if  she  survives,  he 
will  by  his  last  will  and  testament,  or  otherwise,  convey 
and  insure  all  the  real  and  personal  estate  which  she  shall 
be  possessed  of  or  entitled  to  at  the  time  of  his  decease,  in 
such  manner  as  to  enable  her  to  possess  and  enjoy  the 
same.  Now  this  covenant  includes  the  furniture  as  well 
as  every  thing  else,  and  shews  distinctly  that  her  future 
possession  and  enjoyment  were  to  depend  upon  future  acts 
to  be  done  by  him.  The  whole  provisions  of  the  deed  sa- 
tisfy me  that  the  view  of  the  parties,  as  far  as  they  had 
any,  was  to  leave  him  in  possession  of  his  marital  rights, 
and  that  her  interests  were  to  be  enforced,  when  the  con- 
tingencies happened,  and  as  they  happened,  by  means  of 
his  covenant.  The  deed-poll  of  1819,  does  not  materially 
affect  this  view  of  the  case ;  because,  beside  being  post- 
nuptial, it  contains  an  express  reservation  of  all  his  rights 
and  interests  under  the  settlement.  We  are  of  opinion, 
therefore,  upon  this  point,  that  the  circumstances  do  not 
warrant  the  return  of  nulla  bona;  that,  at  law,  these  goods 
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Exch.  of  Pleat,  are  to  be  considered  as  the  goods  of  the  husband.     This 
1830 

is  an  answer  to  the  first  and  second  points. 

The  next  difficulty  opposed  to  the  plaintifTs  verdict  arises 
from  the  demise  of  the  furniture  made  with  the  house  to  Mr8« 
Finch.  We  conceive  this  to  be  a  vaUd  demise,  determinable 
upon  three  months'  notice  by  either  party.  It  was  an  exist- 
ing demise  at  the  time  the  Sheriff  seized,  and,  for  ought  we 
know,  at  the  time  he  made  his  return.  We  think,  that, 
in  making  the  demise,  Mrs.  M'NeUage  was  the  agent  of 
her  husband.  It  is  the  consequence  of  this  opinion  that 
the  reversionary  interest  alotie,  after  the  determination 
of  this  demise,  could  belong  to  M'Nellage.  The  ques- 
tion then  is,  whether  the  Sheriff  could,  during  the  contin- 
uance of  this  demise,  take  these  goods  for  the  debt  of  the 
husband.  We  think  he  could  not,  and  therefore  that  the 
return  of  nuUa  bona  is  warranted  by  law.  If  these  goods 
in  the  possession  of  the  tenant  had  been  seized  by  the 
Sheriff,  under  colour  of  an  execution  against  the  tenant, 
or  any  other  person,  APNellage,  the  reversioner,  could  not 
have  maintained  either  trespass  or  trover  against  him.  The 
reason  is,  that  to  maintain  these  actions  the  plaintiff  must 
not  only  have  a  right  of  property  but  a  right  to  the  imme- 
diate possession.  He  has  no  such  right  during  the  exist- 
ence of  a  lease.  The  cases  of  Ward  v.  M'Cunley(a\  and 
Gordon  v.  Harpur  (6),  establish  this  proposition.  If  he 
himself  could  maintain  no  action  for  the  possession,  bit 
creditor  and  the  Sheriff  could  derive  no  authority  from 
the  writ  against  him  to  take  that  possession.  The  She- 
riff has  made,  as  it  seems  to  us,  a  proper  return.  We 
think  that  the  rule  for  a  nonsuit  must  be  made 

Absolute. 

(«/)  4  T.  R.  489.  (/»)  7  T.  R.  9. 
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Exrh.  of  Pleas, 
1830. 

Griffith  v.  Williams.  ^      a7     . 

Assumpsit  for  breach  of  promise  to  marry.     At  the  The  rule  that  Scid^fj', 
trial,  before  Goulbum,  J.,  at  the  last  Lent  Assizes  for  the  3*ridugl  ^~  ^  ^ 
county  of  Card$g€Ui,  the  Jury  found  a  verdict  for  the  plain-  »*>'  evidence, 
tiff.     A  rule  nisi  for  a  new  trial  had  been  granted  on  the  so  far  as  to  pre- 
^ound  that  the  verdict  was  contrary  to  evidence.  or  Jury*from  i^- 

At  the  trial,  the  plaintiff  put  in  several  letters,  which  ^^^^^^«^  «>«»- 

•  ^  "^  panson  between 

were  admitted  to  be  in  the  defendant's- handwriting;  and  two  documents, 
called  witnesses  to  prove  that  another  letter,  upon  which  faeu  evidnice 
the  question  mainly  depended,  was  also  in  the  handwriting  ***where  UiT*' 
of  the  defendant.    The  defendant  called  witnesses  to  prove  p!*»ntiff  has 

died  after  ver- 

that  this  letter  was  not  in  his  handwriting.  diet,  the  Court 

may  fprant  a 
new  trial  on  the 

In  the  course  of  the  argument  it  was  suggested  by  John  ^P^^^f^^  °^ 
EvanSy  for  the  defendant,  that  the  Jury  had  been  influenc-  and  would,  in 
ed  by  a  comparison  of  handwriting,  which  the  learned  pose  terms  on 
Judge  had  desired  them  to  make  between  the  admitted  {l|^ta5S„^'^a!"' 
and  disputed  letters.  vantage  of  the 

"^  pkinliff's 

death . 

Per  Curiam. — Where  two  documents  are  in  evidence,  it 
is  competent  for  the  Court  or  the  Jury  to  compare  them. 
The  rule  as  to  the  comparison  of  handwriting  applies  to 
witnesses,  who  can  only  compare  a  writing  to  which  they 
are  examined,  with  the  character  of  the  handwriting  im- 
pressed upon  their  own  minds ;  but  that  rule  does  not  ap- 
ply to  the  Court  or  Jury,  who  may  compare  the  two  docu- 
ments when  they  are  properly  in  evidence. 

The  rule  was  subsequently  discharged,  the  judgment  of 
BoUand,  B.,  proceeding  on  an  elaborate  comparison  which 
he  had  made  between  the  letters  in  question ;  and  he  point- 
ed out  a  number  of  remarkable  coincidences  between  the 
documents,  in  the  formation  of  several  letters  and  the  mode 
of  writing  several  words. 
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Etch,  of  Pleat,       The  plaintifF  died  after  the  rule  for  a  new  trial  had  been 
1830. 
^  obtained,  and  before  it  was  discussed;  and  it  was  urged  by 

Griffith  Wilson,  and  E.  V.  Williams,  for  the  plaintiff,  that  the  set- 
Williams,  ting  aside  the  verdict  would  entirely  defeat  justice,  as  no 
new  trial  could  be  had,  without  error  being  assignable  on 
the  record.  But  the  Court  intimated,  that  they  should 
have  had  no  difficulty  on  this  ground,  if  they  had  thought 
that  the  case  required  further  consideration,  as  they  could 
have  imposed  the  terms  of  the  verdict  being  entered  as 
of  the  Assizes  when  the  case  was  first  tried,  or  of  the  de- 
fendant's undertaking  not  to  assign  error*  And  Garrow,  B.j 
mentioned  a  case  in  which  he  had  been  of  counsel,  where 
the  Court  of  King^s  Bench  had  imposed  similar  terms  in 
granting  a  new  trial  on  the  application  of  the  defendant, 
who,  it  was  suggested,  was  likely  to  die  before  the  cause 
could  be  tried  a  second  time. 


,     _  COWLISHAW  V.  ChESLYN. 

In  an  action  of  J.  RESPASS  quare  clausum  f regit.     Pleaa^Jirstf  a  right 

ctoM«m/r^7,  of  way  by  prescription.    Secondly,  that,  in  1762,  one  Anne 

^It^d^VnTA.  ^^^^^^^  was  seised  in  fee,  and  being  so  seised,  by  a 

c.  wasteUedin  deed,  lost  by  time  and  accident,  granted  a  right  of  way; 

80  teiMd,  grant-  and  thirdly,  a  common  highway.     The  plaintiff  replied 

wlybynon^ex-  *^    ^^    ®^®^  plca,  traversing  the  prescription;    to   the 

isting  grant.  sccond  plea,  that  Anne  Cowlishaw  did  not  irrant  modo  et 

The  plaintiff  re-  /        i           .          i                   . 

plied,  travening  formd;  and  to  the  third  plea,  denying  the  common  high- 

the  grant: — 

Held,  that,  on  Way. 

these  pleadings,  ^^  ^^  ^^al  before  Garrow,  B.,  at  the  last  Lent  As- 

It  was  not  com-  '        ' 

petent  for  the  sizes  for  the  county  of  Leicester,  the  first  pica  was  dis- 

plaintifftogive  .      .                    .          i           «      ,              .                 , 

evidence  toshew  proved,  it  appeanng  that  ail  the  ancient  roads  over  the 

not'seised'in"  loctis  in  quo  had  been  extinguished  by  an  inclosure  act; 

^wleofrebuoin"  *"^  ^^^  ^^^^  negatived  the  common  highway  pleaded  in 

the  presumption 
of  the  grant. 
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the  third  plea.     The  case,  therefore,  depended  on  the  ^^j^^*^' 
second  plea,  and  upon  that  plea  there  was  conflicting  evi-     v..^^^.— ^ 
dence  as  to  the  exercise  of  the  alleged  right  of  way.     The     cowlmhaw 
plaintiff  offered  eyideoce  of  old  deeds,  and  of  a  will,  to  shew      Cnkilyn. 
that  Anne  Cawlhhaw  had  only  an  estate  as  a  co*trustee  with 
one  Famett^  in  trust  for  Anne  Cawlishaw's  son,  who,  at  the 
time  of  the  supposed  grant,  was  a  minor;  and  he  con- 
tended that  this  evidence  was  admissible  on  the  issue  in 
question,  for  the  purpose  of  shewing  that  Anne  CowUskaw 
was  not  likely  to  have  made  the  grant,  not  having  had  any 
l^[al  right  so  to  do.     The  defendant's  counsel  objected  to 
the  evidence,  on  the  ground  that  Anne  Cawlishaw*s  seisin 
in  fee  was  admitted  on  the  record,  and  that  the  plaintiff* 
was  estopped,  by  the  state  of  the  pleadings,  from  giving 
any  evidence  to  negative  that  fact.     The  learned  Judge 
received  the  evidence,  reserving  the  question  of  its  admis* 
sibility  for  the  opinion  of  the  Court.     The  defendant  then 
offered  evidence  of  an  award  of  the  locus  in  quoy  made  un- 
der an  inclosure  act,  to  Anne  Cowlishaw,  which  alone,  they 
contended,  vested  the  soil  in  her;  but  which,  the  plaintiff* 
contended,  vested  it  in  the  persons  in  whom  the  legal 
estate  in  the  land,  to  which  this  allotment  was  made,  had 
been  before  vested  under  the  will  (a).     The  learned  Judge 
left  the  whole  of  the  evidence  to  the  Jury,  and  directed 
them  to  consider  whether  there  was  such  evidence  of  the 
use  of  the  right  of  way,  as  to  lead  them  to  suppose  that 
Arnne  Couflishaw  had  made  the  grant  in  question ;  and  he 
told   them,  that  they  might  assume,  for  the  purposes  of 
their   verdict,  that  she  had  a  legal  right  to  make  such 
grant,     Xhe  Jury  found  a  verdict  for  the  defendant  upon 
the  seconc/  plea. 

^'V^^  l9Ad  obtained  a  rule  to  enter  a  verdict  for  the 

(a)  4^ 
became^  ^  t^^^    point,  which  it      the  principal  case,  see  The  dera. 
vor     ^^^^^c^  ^^«  ry  to  decide  in      Sweeting  v.  HeUardy  9  B.  &  C .  789. 
*  '^  £ 


so 
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^^\^J^^'*  plaintiff  on  the  second  plea,  or  for  a  new  trial,  against 

N v^'     which  cause  was  now  shewn  by — 

C0WLI8HAW 

Cheslyn.  Denman^  R.  N.  Clarke^  and  Humfrey  (a). — On  these 

pleadings,  the  only  question  was  on  the  grant,  as  no  issue 
was  taken  on  the  seisin  of  Anne  CowUshaw^  as  alleged  in  the 
second  plea.  If  the  plaintiff  on  this  issue  could  be  allowed 
to  give  in  evidence  documents  to  disprove  the  seisin  of 
Anne  Cowlishaw,  which  documents  are  in  his  exclusive 
possession,  and  the  contents  of  which  were  unknown  to 
the  defendant,  the  latter  would  have  been  entirely  misled, 
as  he  would  only  come  prepared  to  prove  the  grant.  The 
plaintiff  could  only  traverse  one  of  the  facts  alleged  in  the 
plea.  If  he  attempted  to  put  more  than  one  in  issue,  the 
replication  would  have  amounted  to  the  general  replica- 
tion of  de  infuridf  which  is  clearly  bad  in  such  a  case.  Cro- 
gate's  case(&),  CockereU  v.  Armstrong  {c).  It  was  not 
competent  for  the  pdaintiff  to  give  any  evidence  to  nega- 
tive any  part  of  the  plea,  which  was  admitted  by  the  tra- 
verse being  taken  on  another  allegation.  This  would 
give  him  the  advantage  of  the  general  replication  of  de  in- 
jurid.  The  plaintiff  had  his  choice  which  allegation  to 
traverse ;  and  if  he  is  allowed,  on  a  traverse  of  one  allega- 
tion, to  dispute  another,  there  is  no  reason  why  he  may 
not  dispute  the  whole  plea,  which  he  clearly  cannot  do,  as 
de  injurid  cannot  be  replied,  when  an  easement  or  other 
interest  in  the  land  is  claimed.  The  present  is  a  strong 
case  to  shew  the  good  policy  and  utility  of  the  rule  of  law 
contended  for  by  the  defendant,  for  the  real  merits  arise 
on  the  allegation  of  the  seisin  in  Anne  Cowlishaw^  equally 
as  if  it  had  been  laid  in  any  other  person;  and  if  the  alle- 
gation of  seisin  in  Anne  Cowlishaw  had  been  traversed, 

(a)  The  arguments,  as  lo  the  evidence,  on  the  issue  taken  upon 

right  of  A.  Cawlithaw  to  grant,  are  the  grant, 
omitted,  as  the  judgment  of  the  (b)  8  Rep.  66. 

Court  proceeded  entirely  on  the  (c)  Willes,  99. 

question  of  the  admissibility  of  the 
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the  only  effect  would  have  been  to  have  caused  the  de-  ^*^\SiJ*^' 
fendant  to  amend,  by  adding  pleas,  laying  the  seisin  in     v....^^^J.^ 
different  persons ;  and  the  same  evidence  which  was  pro-     Cowlishaw 
duced  at  the  trial  to  prove  the  grant  by  Anne  Cowlishaw,      CHEjiLTir. 
would  equally  have  proved  a  grant  alleged  to  have  been 
made  by  any  other  person  who  might  appear  to  have  been  the 
owner  of  the  fee.     There  is  no  such  principle  as  that  which 
was  contended  for  by  the  other  side,  that  a  party  may  be 
estopped  by  an  admission  on  the  record  for  one  purpose, 
and  not  for  another,  in  the  same  cause.     In  the  present 
case,  the  seisin  of  Anne  Cowlishaw  was  admitted  on  the 
record,  and  the  plaintiff  was  estopped  from  giving  any 
evidence  in  contravention  of  that  admission.     The  evi- 
dence, therefore,  was  clearly  inadmissible,  and  the  defend* 
ant  is  entitled  to  retain  his  verdict. 

Balguy  and  Clinton,  contra. — The  evidence  in  question 
was  admissible,  not  to  contradict  the  allegation  on  the 
record,  but  to  negative  the  fact  of  Anne  Cowlishaw  having 
made  the  grant.  The  user  is  only  presumptive  evidence 
of  the  grant ;  and  it  was  competent  for  the  plaintiff  to  shew 
that  Anne  Cowlishaw  was  not  seised  in  fee,  and  could  not, 
therefore,  in  point  of  law,  have  made  such  a  grant.  She 
ought  not  to  be  presumed  to  have  done  an  act  contrary  to 
law.  The  question  for  the  Jury  was  purely  one  of  fact, 
whether  the  deed  was  or  was  not  made.  There  is  a  dis- 
tinction between  presumptions  of  law  and  of  fact.  The 
latter  may  always  be  rebutted  by  contrary  evidence. 
The  question,  whether  a  particular  deed  ever  had  exist- 
ence, in  cases  like  the  present,  is  of  the  latter  class.  The 
principles  on  this  branch  of  the  law  are  thus  stated  by  a 
learned  author  (a) : — "  The  presumption  of  right  in  such 
cases  is  not  conclusive,  in  other  words,  it  is  not  an  in- 
ference of  mere  law,  to  be  made  by  the  Courts ;  yet  it  is  an 

(a)  Starkie*s  Evid.  1214. 
e2 
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Each,  tf  PUm»,  inference  which  the  Courts  advise  Juries  to  make  when- 
'  ^     ever  the  presumption  stands  unrebutted  by  contrary  evi- 
CowLitBAw    dence.      Such  evidence  in  theory  is  mere  presumptive 
Chbiltm.      evidence.'*    The  same  learned  writer  (a),  citing  Barker  v, 
Sichardson{b)^  lays  down  in  another  passage  the  law  on  this 
subject  in  the  following  terms:   *^  The  technical  presump- 
tion necessarily  assumes  that  it  was  practicable  to  transfer 
the  right  by  means  of  a  grant  or  other  conveyance ;  hence 
the  presumption  does  not  operate  where  such  a  grant 
could  not,  from  the  nature  of  the  case,  have  been  made.** 
In  the  present  case  Anne  CowUshaw  could  not  legally  have 
made  the  grant  in  question;  and  even  if  the  evidence  had 
been  all  one  way,  as  to  the  user  of  the  right  of  road,  the 
presumption  of  the  grant  would  have  been  rebutted  by 
the  evidence  which  was  offered  of  the  state  of  the  title  at 
the  time  when  the  alleged  grant  was  supposed  to  have 
been  made.     The  learned  Judge,  therefore,  ought  to  have 
directed  the  Jury  to  find  a  verdict  for  the  plaintiff  cm  the 
second  plea;  and,  at  all  events,  he  ought  not  to  have  told 
the  Jury  that  they  might  assume,  for  the  purposes  of  their 
verdict,  that  Anne  CawUskaw  had  the  legal  right  to  make 
the  grant.     That  direction  was  calculated  to  lessen  the 
effect  of  the  evidence  on  the  minds  of  the  Jury,  and  enti- 
tles the  plaintiff  at  least  to  a  new  trial. 

Carr.  adc.  cniL 

Vauguan,  B. — This  was  an  action  of  trespass  gmare 
ciansmm/regii,  in  which  the  defendant  pleaded  no  gene- 
ral issue,  but  three  special  pleas:  Jlrst,  a  prescriptive  right 
of  way ;  stcondiy,  that  Anne  Cowiiskatt^  being  seised  in  fee, 
granted  a  right  of  way  by  lost  deed ;  and  /Atrd/y,  a  common 
highway.  The  first  and  third  pleas  were  properly  nega- 
tived on  the  evidence  which  was  given  at  the  trial,  and  the 
only  question  therefore  was  upon  the  second  plea,  upon 
which  die  Jurv  found  a  verdict  for  the  defendant     The 


•s  Efid.  iSia.  ,*^  4  R  \  A.  579. 


EASTER  TERM,  11  GEO.  IV.  53 

present  is  an  application,  on  the  part  of  the  plaintiff,  to  Ejrch,  of  PUas, 
enter  a  verdict  upon  the  issue  on  the  second  plea,  or  for  a  ^ 

new  trial:  in  the  consideration  of  which  question,  it  be-  Cowlishaw 
comes  material  to  refer  to  the  second  plea,  and  the  issue  cueslyn. 
upon  that  plea.  The  second  plea  states,  that  Anne  Cow- 
lishaw was  seised  in  fee,  and,  being  so  seised,  granted  the 
way  in  question  by  lost  grant;  and  the  replication  to  that 
plea  is,  simply,  that  she  did  not  grant  modo  etformd.  It 
was  competent  for  the  plaintiff  to  traverse  either  the  seisin 
of  Anne  Cowlishaw  or  the  grant  by  her.  The  former  is 
traversed,  and  therefore  it  seems  to  me  and  to  the  Court, 
that  it  must  be  taken  against  the  plaintiff  conclusively  that 
she  was  seised  in  fee.  But  it  was  contended  for  the  plain- 
tiff, that  the  evidence  was  admissible,  not  to  disprove  the 
seisin  of  Anne  Cowlishaw,  but,  as  an  ingredient,  to  rebut 
the  existence  of  the  grant,  which  was  a  mere  presumption 
of  fact;  because,  if  she  had  no  authority  to  grant,  it  was 
unhkely,  under  such  circumstances,  that  she  should  have 
made  the  grant.  It  is  a  satisfactory  answer  to  this  argu- 
ment, that  the  plaintiff  is  estopped  by  the  state  of  the 
pleadings,  and  therefore  cannot  be  received  to  contradict 
that  which  is  admitted  upon  the  record.  Under  these  cir- 
cumstances, evidence  to  negative  the  seisin  of  Anne  Cow- 
lishaw was  not  properly  receivable,  and  therefore  the 
learned  Judge  was  perfectly  correct  in  directing  the  Jury 
to  presume,  for  the  purposes  of  their  verdict,  that  Anne 
Cowlishaw  was  seised  in  fee.  We  therefore  think,  that 
the  rule  to  enter  a  verdict  for  the  plaintiff  should  be  dis- 
charged ;  but,  as  there  seems  to  have  been  conflicting  evi- 
dence in  this  case,  and  as  the  verdict  might  affect  the 
inheritance,  the  plaintiff  may  have  a  new  trial,  upon  pay- 
ment of  costs,  the  defendant  being  at  liberty  to  amend  his 
pleadings  as  he  shall  be  advised. 

Rule  accordingly. 

END  OF  EASTER  TERM. 
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^      V     "^  Loader^  qui  tarn,  v.  Thomas. 

ofthit^Coun,^  JLlEBT  for  penalties  upon  the  coal  act,  47  Geo.  3,  e.  68. 
jjj"  •  "*^d  '^'^^  cause  was  twice  tried.  Upon  the  first  trial,  the  plain- 
the  p«rty  who  tiff  recovered  a  verdict*  The  Court  granted  a  new  trial, 
bothtrui^en-  but  the  rule  was  silent  as  to  the  costs.  Upon  the  second 
MfU  ^bo^  txial,  the  plaintiff  again  recovered  a  verdict;  and  the  Mas-* 
tri«i<,irtheruit  ^^   }„  thg  taxation  of  costs,  aUowed  the  plaintiff  double 

for  tne  new  *■ 

trui  u  tiieat  costs  of  both  trials  Under  the  above  stat.  s.  150. 

ject  of  costs.  On  a  former  day,  Tkenger  moved  for  a  rule  calling  up« 

upon  a"suitate  ^^  ^^  plaintiff  to  shew  cause  why  the  Master  should  not 

which  gives  review  his  taxation.     He  stated,  that  the  costs  of  the  first 

douhle  costs,  ^^        .  ,  . 

a  new  trial  be     trial  would  not  be  allowed  by  the  practice  of  the  Court  of 

granted,  no- 
thing bring  said 

upon  the  sufajwt  of  oosu,  the  party  who  succeeds  upon  both  trials  is  entitled  to  double  cosUof  both 
trials. 
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King's  Benchf  although  the  practice  of  the  Court  of  Com-  ^^\^^"* 
mon  Pleas  was  different ;  and  he  contended ,  that  the  prac- 
tice of  the  former  Court  was  more  reasonable  than  that  of 
the  latter.  He  further  insisted,  that,  at  all  events,  the 
Master  should  allow  but  the  single  costs  of  the  first  trial, 
as  that  had  been  set  aside. 

But  the  Court,  after  consulting  the  Master,  were  of  opin- 
ion, that  the  plaintiff  was,  in  such  a  case,  entitled,  by  the 
practice  of  this  Court,  to  the  costs  of  both  trials,  where 
the  rule  is  silent  as  to  the  costs  (a) ;  and  therefore  granted 
the  rule  upon  the  latter  ground  only. 

Gumey  now  shewed  cause. — By  the  practice  of  this 
Court  the  plaintiff  is  entitled  to  the  costs  of  the  former 
trial.  In  this  respect,  the  practice  of  this  Court  and  of 
the  Court  of  Common  Pleas  differs  from  that  of  the  Court 
of  King's  Bench.  The  costs  of  the  former  trial  are  there- 
fore costs  in  the  cause,  and  it  makes  no  difference  whether 
they  be  single  or  double  costs.  As  the  statute  upon  which 
this  action  proceeds  gives  double  costs,  it  is  clear  that  the 
plaintiff,  if  he  be  entitled  to  costs  at  all,  is  entitled  to 
double  costs. 

Thesiger^  contra, — It  must  be  admitted,  that  where  the 
rule  is  silent  as  to  costs,  the  costs  of  both  trials  are  to  be  al- 
lowed to  the  party  who  is  successful  upon  both  trials.  But 
the  plaintiff  is  only  entitled  to  single  costs  of  the  first  trial  in 
this  case.  Upon  this  point  there  is  no  decision ;  and  upon 
principle,  the  defendant  ought  not  to  be  saddled  with  dou- 
ble costs  of  a  trial,  which  the  Court  has  decided  to  be  no 
trial.  Double  costs  being  in  the  nature  of  a  penalty  are 
given  as  the  consequence  of  a  binding  trial  only. 

Garrow,  B. — The  practice  of  this  Court  has  very  pro- 

{(t)  See  Ilullock  on  Cobt^. 
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Egek.  0f  PiMs,  perly  been  admitted  to  be  as  stated  by  the  Master  when 

the  rule  was  moTed  for,  but  the  learned  couosel  oontends 
that  the  first  trial  was  DO  triaL  That  is  assnming  too  mudi, 
for,  in  granting  a  new  trial,  the  Court  only  considers  that 
the  question  is  fit  tar  furdier  consideration.  Ln  that  ease, 
common  sense  and  justice  go  along  with  the  practice,  whidi 
gives  the  party  the  costs  of  both  trials  in  whidi  he  has 
succeeded*  I  cannot  adopt  the  suggestion  of  there  being 
a  diflSnent  rule  for  the  taxation  of  the  costs  of  the  two 
trials.  I  am  therefore  of  opinion  that  this  rule  should  be 
discharged. 

Vaughah,  B. — 1  am  of  the  same  opinion.  It  appears 
to  me  that  the  act  of  Parliament  and  the  practice  are  im- 
perative  upon  the  Court.  The  statute  in  question  gives 
doubk  costs.  Under  the  statute  of  Glomcesier^  I  appre- 
hend that  the  party  would  not  be  entided  to  costs  (a);  and 
therefore,  if  he  be  entitled  to  costs,  it  must  be  under  the 
act  of  Pariiammt  upon  which  this  action  n  founded,  whidi 
gires  not  only  the  costs  of  suit  but  douUe  costs.  The 
practice  of  this  Court  is  admitted  to  differ  from  that  of  the 
Court  of  Kimgs  Bench;  because,  in  the  latter  Court,  un- 
less something  be  said  with  respect  to  the  costs,  the  party 
succeeding  upon  the  first  trial  is  not  entitled  to  the  costs 
of  diat  trial,  if  he  be  sucoessftd  upon  the  second  ioTestiga- 
tion  of  the  case.  But  in  the  Court  of  GtMMKMi  P/Sms,  and 
in  this  Court,  the  rule  is  different;  and  the  party  who  soc- 

(•)  Where  tbesutate gives  ape.  the  suit  or  inidnnaboD,  there  his 

nahy  to  the  paitr  gnered,  to  be  re-  interest  commencing  by  die  suit, 

covered  by  acSkxiy  bill,  phint,  &c.  and  not  bj  a  debt  rested  before,  be 

titts  being  adn^  to  the  paitT.rerted  shall  not  have  costs  against  the  de- 


before  actioQ  brought,  be  diall  have      fondant.     Cai/M>jf   €f  Cmikn  m 
costs  against  dke  defondant,  because       YcrhAvt  t.  l^rndtM^  Skin.  363,  cit- 


he  is  pot  bj  the  defendant  to  the      ed  per  Loid  Temierdem,  C.  J.,  ia 
CDSti  and  ttooUe  of  a  soit;  but,  in      The  C4)a€^  ofPkmicimms  t.  Hmrri^ 


taMfMa  or  other  popular  actxm,      sm,  9Bw&C.629. 
the  d'at\  is  not  rested  till 
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ceeds  upon  both  trials  is  entitled  to  the  costs  of  both,  if  Etch,  of  pihu, 

1830 
the  rule  be  silent  as  to  costs.    It  is  competent  for  the     < 

Court,  on  granting  a  rule  for  a  new  triat,  to  give  a  special 

direction  with  respect  to  the  costs,  if  there  be  any  hardship 

in  the  case ;  but  nothing  of  that  description  was  done  in 

this  case.     These  costs  are  regulated  by  the  act  of  Parlia- 

menty  and  there  is  no  difference  between  single  and  double 

costs.     It  is  admitted,  that,  in  this  Court,  the  costs  of  both 

trials  are  costs  in  the  cause,  and  the  act  of  Parliament 

gives  double  instead  of  single  costs. 

Holland,  B. — I  agree  with  the  rest  of  the  Court.  The 
statute  gives  us  no  discretion,  but  fetters  us.  If  we  could 
exercise  a  discretion  here,  wc  might  be  equally  called  upon  . 
to  exercise  our  discretion  to  deprive  the  plaintiff  of  single 
costs  in  a  case  of  peculiar  hardship.  We  are,  however, 
bound  by  the  act  of  Parliament,  and  the  rule  must  be  dis* 
charged. 

Rule  discharged. 


The  Corporation  of  Stamford  r.  Pawlett. 

JLIEBT  for  tolls*  At  the  trial,  before  ^feoraiK/^,  L.C.B.,  a  grant  of  a 
at  the  Middlesex  Sittings  after  Michaelmas  Term,  1829,  ^~x5^ 
the  Jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  srantoftoii, 

^  -^  .  passes  reasona- 

opinion  of  the  Court  upon  the  following  case-^  bie  toll,  though 

Queen  ^ftn^,  by  her  grant,  bearing  date  in  the  13th  toiibespeciSed. 
year  of  her  reign,  reciting,  tliat  by  a  writ  of  ad  quod  dam* 
Hum,  and  inquisition  thereon,  it  had  been  found  that  it 
would  not  be  to  the  prejudice  &c.,  if  the  Queen  granted 
to  the  mayor,  aldermen,  and  capital  burgesses  oi  Stamr 
ford,  and  their  successors,  licence  to  hold  two  fairs  or  mar- 
kets yearly  for  ever,  viM,  one  of  the  said  fairs  on  &c.,  and 
the  other  of  the  said  fairs  on  the  Monday  next  preceding 
.Uie  Ist  day  of  Af«y,  for  the  buying  and  selling  of  all  and 
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Exeh,  of  Pleat,  all  manner  of  cattle  and  sheep,  and  all  and  all  manner  of 
^     goods,  wares,  and  merchandize,  commonly  sold  and  bought 

Corporation  of  in  fairs,  *'  una  cum  curid  pedis  pulverixaii  ac  iolneiis  ei 
TAMPOKD  prqficuis  exinde provenientibus  et  emergentibus"  granted 
Pawlett.  to  the  said  mayor  and  corporation  licence  to  hold  within 
the  said  town  two  fairs,  in  the  terms  of  the  inquisition, 
*'  una  cum  curid  pedis  puloerizati  tempore  feriarum  pre* 
dictarum,  ac  cum  omnibus  tolnetis  et  aliis  prqficuis  predMc- 
tisferiis  sive  nundinis  pertinentibus  et  spectantibusf^^  to 
have,  hold,  and  enjoy  the  said  fairs  or  markets  and  court 
of  piepowder,  ''  et  ccjetera  premissa^^^  to  the  same  mayor, 
&c. 

In  pursuance  of  this  grant,  the  corporation  had  from 
the  period  of  the  grant  regularly  held  the  fairs  therein 
mentioned,  and  had  been  accustomed  to  receive  a  toll  of 
Zd.  per  beast  from  the  buyer  for  every  beast  bought  in 
the  fair.  At  the  May  fair,  held  according  to  the  charter 
in  the  year  1828,  the  defendant  purchased  eight  beasts, 
for  which  the  toll,  amounting  to  \s,  4<f.,  was  regularly  de- 
manded of  him  by  the  plaintiffs,  but  which  toll  the  defend- 
ant refused  to  pay. 

The  charter  was  in  the  following  terms : — 

REG  IN  A  omnibus  ad  quos  ^c.  Saltm.  Cum  per  q%um- 
dam  Inquisicoem  indentat.  capt.  apud  Bourne  in  Com.  nro. 
Lincoln,  quinto  die  Aprilis,  anno  regni  nri  decimo  tertio, 
virtute  cujusdam  Bris.  nri  de  ad  quod  dampnU  e  CanceUaria 
nra  nvp  emanat.  Vicecomit.  comitatus  p)dict.  direct,  et 
Inquisiconi  pi  diet  annex,  p  sacramentU  pbom  et  legUU 
hoium  comitatus  pidict.  comptum  sit,  quod  non  esset  ad 
dampnU  vel  pjudiciH  nri  aut  alicujis  al,  psone,  nee  ad 
nocumentum  vicina^  ferial,  sive  nundin.  si  nos  concedere- 
nius  Majori,  Aldermannis  et  Capitat  Burgensibus  Ville  sive 
Burgi  de  Stamford  in  Bripidco  noiat.  et  successoribus  suis, 
Licenciam  quod  ipsi  kerent  et  tenetent  infra  viltam  sive 
bur  gum  de  Stamford^  diet,  et  picinct.  ejusdem  (fuas  Ferias 
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Corporation  of 
Stamford 

Pawlbtt. 


Me  Nundin.  annuaiim  inppSi  (vizi.  J  unam  dicta^  Feriar.  ^-rcft.  of  puom, 
wine  Nundin.  sup  quemlibet  diem  Mortis  pxim.  /)  ceden.  fes- 
turn  sive  diem  PuHficationis  Bte  Marie  Virginis,  AngUce 
Candlemas-day,  et  alteram  dua^  Feria^  sive  Nundin.  super 
Diem  Lune  pximpiceden.  primH  diem  Maii  pro  empcone  et 
vendieone  oium  et  oimod  Averio^  et  Peco'f  ac  oium  et  oimod. 
Bono^  Mercimonioy  et  MercaniUzaf  colter  in  Feriis  sive 
Nundin.  empf  et  vendit.  una  cum  Cur.  Fed.  Fulverizat.  ac 
Tolnet  et  profic  exinde  pvenien.  et  emergen,  put  p  diet.  Bre. 
ei  Inquisicon.  infilaciis  Cancellarie  nre.  pi  diet  de  recordo 
remanen,  plenius  liquet  et  apparet.  Sciatis  modo  Quod  Nos 
de  gratia  nostra  spiali^  et  ex  certa  sciencia  et  mero  motu 
nris,  dedimus  et  concessimus,  ac  p  piseniespro  nobis,  here- 
dibusetsuccessoribus  nris,  Damus  et  concedimus  pfat.  Ma- 
Jori,  Aldermannisy  et  Capital.  Burgensibus  ViUe  sive  Burgi 
Stamford  in  com.  nro.  Lincoln  pidict.  et  successoribus  suis, 
lAcentiam  quod  ipsi  habeant  et  teneant  infra  Villam  sive 
Burgum  de  Stamford p^dict.  etpcinct.  ejusdem  duas  Ferias 
sive  Nundin.  annuaiim  imppm  (viz.)  unam  dua^  Feria^ 
sive  Nundin.  super  quemlibet  Diem  Martis  pxim  p^  ceden. 
festum  sive  diem  Purificationis  Bte  Marie  Virginis,  An- 
glice  Candlemas-day,  ei  alteram  dua^  Feria'L  sive  Nun- 
din. super  Diem  Lune  pim  pi  ceden.  primU  diem  Maii  pro 
empcone  et  vendieone  omim  et  omimod.  Averiof  et  Pecof  ac 
omiU  et  oimod.  Bonof  Mercimonio^,  et  Mercandiza^  cotter 
in  Feriis  sive  Nundin.  empt.  et  vendit.  una  cum  Cur.  Fed. 
Fulverizat.  tempore  FeriaT^p'dict.  ac  cU  dlbus  Tolnet.  et  al. 
Prqfic.  pidictis  Feriis  sive  Nundin.  ptineti.  ei  spectan.  Ha- 
bend,  tenend.  etgaudend.  pidict.  Ferias  sive  Nundin.  et  Cur. 
Fed.  Fulverizat.  et  cetera pimissa  svplusppisentes  concess* 
seu  menconat.fore  concess^  eisdem  Majori,  Aldermannis  et 
Capitat  Bnrgensibus  ViUe  sive  Burgi  de  Stamford  pidict,  et 
successoribus  suis,  ad  eof  solum  etpprlu  opus  et  usum  imppm. 
Et  hoc  absq.  aliquo  computo  vel  aliquo  alio  debito  no- 
bis,heredibusvel  successoribus  nols  pind  reddend.  solvend. 
velfaciend.     Quare  volwnus,  ac  per  presenies  pro  nobis, 
heredibus,  et  successoribus  nrisjirmiter  injungetuh  picipi- 
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E*ek,  qf  Pleat,  mus  ct  nu^ndamus  quodfidicti  Major,  Aidermanm.  et  Capi^ 

iaL  Burgenses  ViUe  sive  Burgi  de  Stamford pidicL  ei 


Corporation  of   eessores  sui  habeanif  ieneani,  et  cusiodianif  et  here,  tenere,  ei 
t^.  custodire  valeant  ei  posrinif  imppm  fidict.  Ferias  eitd 

Pawlbtt.  Ifundin.  una  cum  Cur.  Fed.  Fulcerizai.  et  ceteris  pimheis 
pideis,  scum  tenor  em  ei  veram  inienconem  ha^  Lra'f  nraT^ 
FatencHl  absq.  molestacdne,  periurbacane,  gravaminet  noe 
contradiccone  nr.  heredum  rel  suceesso^  nro^,  vel  aUquo^ 
Vicecomittany  EscaetoTk,  BaUivo^,  Cfffieiario^  nve  MimS" 
irorum  nrot,  heredum  vel  successorum  eo^  quorumcumq.  Ei 
hoc  absq*  aiiquo  aL  Warranto,  Bri  vel  pcess.  imposterum 
m  ea  parte  pcurand.  vel  obtinend.  Et  UHerius  volumus 
ae  p  p^sente^  pro  nobis,  heredibus,  et  suecessoribus  nris, 
concedimus  p^cU,  Mcgori,  Alderman,  et  CapiiaL  Burgen^ 
sibtts  Ville  sive  Burgi  de  Stamford  ^  diet,  et  suecessoribus 
suis,  quod  he  Lre  nre  Faientes  vel  Irrotuktment.  ea%dem 
sini  et  eruni  bon.firik  valid,  sfjffieien.  et  effectual,  in  lege 
eisdem  Majori,  Aldermanms  et  Capital.  Bwrgensibus  Fille 
sive  Burgi  de  Stamford  p^dict.  et  suecessoribus  suis,  seern^ 
dum  veram  infeneonem  earundwn.  In  ctffus  rei  ^e.  Teste 
Regina  apud  West,  decimo  qmnto  die  Junii. 

Fer  Bre  de  Frivai.  SigUL 

The  question  for  the  opinion  of  the  Cmirt  was,  whether 
the  above  toll  could  be  bwftilly  taken  under  this  grant. 

Taunton,  for  the  plaintiffs. — The  objection  to  be  made 
on  the  part  of  the  defendant  is,  that  no  sum  certain  is  stat- 
ed in  the  grant  of  the  toll  in  question ;  and  that  no  such 
grant  can  be  good,  unless  the  amount  of  the  toll  be  speci- 
fically set  forth.  To  support  this  objection  several  cases 
will  be  cited,  which,  upon  examination,  will  be  found  not 
to  ^qpply*  It  may  be  admitted  as  a  general  proposition, 
that  toll  is  not  necessarily  incident  to  a  fair  or  market,  by 
which  must  be  understood,  that  toll  will  not  pass  by  a 
general  grant  of  market,  without  more,  but,  to  enable  the 
grantee  to  take  toll,  there  must  be  an  express  grant  of  tM* 


TRINITY  TEKM,  11  OBO.  IV.  AND   1  WILL.  IV. 


61 


Corporalkm  of 
Stamforj> 

V. 

Pawlbtt. 


This  is  laid  clown  by  Chief  Baron  Comyns,  title  ToU.    But  Exck,  </  Pie(u, 
it  is  denied  that  the  amount  of  the  toll  need  be  stated  in         ^^^' 
a  grant  of  a  fair  or  market.     In  the  case  of  a  toll  thorough 
or  turn,  which  is  against  common  right,  the  amount  of  the 
toll  must  be  specified,  but  the  toll  of  a  fair  or  market  19 
not  contrary  to,  but  consonant  with,  common  right.  The 
distinction  is,  that  the  amount  of  toll  in  a  fair  or  market 
need  not  be  specificaUy  mentioned  in  the  grant;  whereas, 
in  the  grant  of  a  toll  thorough,  or  other  toll  against  com- 
mon right,  the  amount  of  toll  to  be  taken  must  be  speci- 
fied.    Heddy  v.  Wheelhouse  (a),  is  the  first  case  in  order 
of  time,  which  will  be  relied  upon  by  the  defendant.    The 
facts  of  that  case  were  the  following: — King  Henry  7th, 
granted  to  the  mayor  and  burgesses  of  Northampiom, 
unam  feriam  annuaiim  to  be  holden  cum  omnibus  liberta* 
tibus  ad  hujusmodi  feriam  spectanU  vel  pertinent.     The 
question  was,  whether  toll  passed  under  these  words.  Pop- 
ham^  Qaudy^  and  Fenner^  held  not;  for,  by  the  words, 
cum  omnibus  libertatibus^  toll  is  not  demandable ;  for  it  is 
not  incident  to  a  fair,  but  the  grantee  must  have  it  by  ex- 
press words  when  it  is  a  new  fair:  if  there  had  been  a  fair 
by  grant  or  prescription,  whereto  toll  had  been  paid,  and 
it  became  forfeited  to  the  king,  and  the  king  then  grants 
it  cum  omnibus  libertaiibus  ad  hujusmodi  feriam  spectani. 
the  grantee  should  have  toll,  for  toll  was  formerly  belong- 
ing thereunto.     The  amount  of  this  case  is,  that  as  toll 
was  not  mentioned  in  the  grant,  and  the  general  words 
cum  omnibus  libertaiibus  et  consuetudinibus  SfC,  did  not 
include  toll,  and  no  such  word  as  tolnetis  &c.  was  used, 
the  toll  did  not  pass,  according  to  the  opinion  of  the  three 
Judges,  toll  not  being  necessarily  incidental  to  a  fair. 
They  held   that  the  grantee  must  have  toll  by  express 
words,  where  the  fair  is  new;  although,  if  a  fair  by  grant  or 
prescription,  to  which  a  moderate  toll  is  annexed,  be  for- 


(«)  Cro.  Eliz.  558—591 ;  Moor,  474. 
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^^\^  '*''**''  felted  to  the  king,  and  the  king  grant  it  out  cum  omnibus 

^.....^^.J^     libertatibus  et  consuetudinibus  ^e«,  the  grantee  shall  have 

Corporation  of   the  toll.     In  Heddy  V.  Wheelhouse,  therefore,  the  deci- 

StAMFORD  .  Ill 

V.  sion  was   merely,  that  as   there   was  no  express  grant, 

Pawlett.      ^jj  jj J  jjQ^  pj^gg  ^y  ^^^  general  words.     The  2nd  Inst,  (a) 

on  the  Stat.  West  1,  will  also  be  cited  for  the  defendant. 
.  There  it  is  laid  down,  that  ''  if  the  king  grant  to  a  man 
a  fair  or  market,  and  grant  no  toll,  the  patentee  shall  have 
no  toll,  for  toll  being  a  matter  of  private  [advantage], 
for  the  benefit  of  the  lord,  is  not  incident  to  a  fair  or 
market  so  granted,  without  a  special  grant,  as  was  ad- 
judged in  the  case  of  Northampton.^^    This  is  merely  a 
recognition  by  Lord  Coke  of  the  former  case,  which  it  is 
unnecessary  for  the  plaintifi^  to  dispute.     The  C€ise  of  Hoi- 
laway  v.  Smith  (6)  is  to  the  same  effect,  and  carries  the  doc- 
trine no  further  than  the  case  of  Heddy  v.  Wheelhouse. 
That  was  an  action  of  trespass,  in  which  the  defendant  jus- 
tified for  toll,  and  set  out  a  custom  in  Daventry  to  hold  a 
fiur  on  St.  Matthew^s  day,  and  to  take  toll,  and  that  Queen 
ElisfcUfeth,  reciting  this,  granted  two  new  fairs  on  two  other 
days,  with  all  profits,  commodities,  emoluments,  liberties, 
and  free  customs  ad  hujusmodi  ferias  pertinent.     On  de- 
murrer, the  justification  was  holden  bad,  for  toll  is  not  in- 
cident of  common  right,  and  therefore  not  within   the 
words  of  reference;  and  being  new  fairs,  upon  which  no 
toll  is  granted  by  express  words,  the  custom  cannot  ex* 
tend  them.  Holcroft  v.  HeeHc\  was  decided  upon  a  colla- 
teral point.    That  was  an  action  on  the  case  for  erecting 
a  new  market  to  the  injury  of  the  plaintiff's  market.     The 
grant  under  which  the  plaintiff  claimed  was  made  in  the 
10  W.  3,  in  these  words:  **  dedimus  et  concessimus  ^c. 
prefat.  F.  M.  et  heredibus,  quod  habeant  et  teneant  unum 
mercatum,  ac  etiam  duos  ferias  sive  nundinas  annuatim  ^. 
una  cum  curia  pedis  puherizaii^  ac  omnibus  libertatibus, 

{a)  220.  (b)  2  Sir.  1171.  (c)  1  B.  &  P.  400. 
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liberisconsuetudinibus^potesiatibusycustumagiis^theloniisy  Exch,  of  PUtu, 
siaUagiis,  piecagUs,  et  aliis  commoditatibus  ad  hujusmo- 
di  merc(xium,/erias^  sive  nundiruis,  et  curiam  pedis pulveri- 
zaii  pertineniibus  sive  spectantibus"  The  6bjection  was 
taken,  that  no  specific  toll  was  mentioned  in  the  grant,  but 
no  judgment  was  given  upon  that  point,  the  Court  decid- 
ing that  the  plaintiff  was  barred,  the  defendant  having 
held  his  market  for  twenty-three  years  without  interrup- 
tion. In  Osbuston  v.  James  (a),  there  was  a  grant  of  two 
fairs  by  Jac.  1,  cum  curid  pedis  puherizaii^  cum  omnibus 
et  omnimodis  tolnet.  thelon.  custum,  c<msuetud,juribus,juris' 
diet,  proficuisy  privileg.  advantag.  commoditat.  et  emolu' 
ment.  quibuscunque  ad  hujusmodiferias  et  cur.  pedis puher. 
pertinent,  sive  spectant.  appendant,  sive  eonsuet.  The 
exception  was  taken  there  that  toll  was  not  expressly 
granted,  and  the  passage  from  the  S  Inst,  was  cited.  Toll 
was,  however,  clearly  granted  by  express  words,  but  the 
objection  must  have  been  that  the  amount  was  not  speci- 
fied* The  Court  gave  no  judgment  on  this  point,  as  they 
thought  the  replication,  that  the  plaintiff,  as  an  inhabitant  of 
the  duchy  o( Lancaster ^  was  by  prescription  free  from  pay- 
ment of  toll  throughout  the  realm,  good.  In  the  case,  how- 
ever, of  lAghtfoot  V.  Lennett  (6),  the  Court  held  the  grant 
bad  for  uncertainty.  That  was  an  action  of  trespass  for 
taking  two  steers,  the  defendant  justified  by  virtue  of  the 
king's  patent  of  grant  to  him  and  his  heirs,  that  he  should 
take  at  two  bridges  within  his  manor  of  Doncaster,  called 
St.  Martfs  Bridge  and  WiUow  Bridge,  such  toll  for  the 
passage  of  beasts  as  is  used  to  be  taken  ibi  et  alibi  infra 
regnum  Anglia,  rendering  rent  per  annum,  and  avers  that 
at  Boroughbridge  in  Com.  Ebor.  there  was  used  to  be 
taken  sixpence  for  every  score  of  beasts  there  passing;  and 
therefore,  one  shilling  toll  for  the  passage  of  forty  beasts; 
he  justifies  et  prays  aide  de  Roy.    The  plaintiff  replies. 


(a)  Lotw.  1377. 


{h)  Cro.Jac.421. 
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Egek.  of  PUa$,  that,  at  these  bridges,  never  any  toll  used  to  be  taken; 
^  -^     whereupon  it  was  demurred.     And  now,  after  argument. 

Corporation  ctf   jj  ^^3  adjudged  that  he  should  be  ousted  Ac.  deaide;  for 
V.  the  grant  of  such  toll  which  is  taken  ibi  et  ahbt  infra  reg-* 

Pawlbtt.  ^^^^^  At^lim  is  uncertain  and  void;  also  the  patent  that  he 
should  have  such  toll  which  had  been  used  to  be  paid  ibi 
pel  alibif  %c.  and  he  averring  payment  at  another  place, 
but  not  there,  it  was  therefore  ill :  wherefore  it  was  award- 
ed  that  he  should  answer  &c.  That  decision  proceeded 
upon  the  uncertainty  of  the  toll  described.  It  does  not 
apply  to  the  present  case,  because,  here,  there  are  express 
words  granting  the  toll,  and  the  only  objection  is,  that  the 
amount  of  the  tolls  is  not  expressly  stated*  With  respect 
to  this  objection,  the  case  of  the  Corporation  of  Maiden^ 
Aeadf  recognized  by  Chief  Baron  Camyns,  tit.  Toll  £., 
is  an  express  authority  for  the  plaintiff.  *'  If  the  king  grants 
a  fw  or  market,  he  may  also  grant  to  the  grantee  to  take 
a  reasonable  sum  for  toll  (a) : "  and  the  grant  will  be  good 
though  the  charter  does  not  express  the  sum  in  certain  (i). 
The  case,  therefore,  b  of  very  considerable  authority,  being 
sanctioned  by  that  learned  author,  who  states,  positively, 
that  the  grant  is  good.  That  case,  which  is  reported  in  Pal^ 
mer  (c),  was  a  quo  warranto  against  the  Corporation  of  Afkit* 
denhead,  claiming  certain  privileges  and  franchises,  and  a 
market,  with  pickage,  stallage,  toll,  &c.,  and  it  appeared  that 
Henry  6th ,  by  his  charter  incorporating  Maidenhead,  grant- 
ed to  them  and  their  successors,  quod  habereni  mercatum 
quoUbet  die  lun<e  prout  ante  habuissetU,  simul  cum  tolneto, 
pickagio,  stallagio^cum  omnibus  aliiscommoditatUms  eiemo^ 
lumeniis  ad  hujusmodi  $nercaium  accidentibus^  emergenti' 
bus,  sive  coniingeniibus.  The  objection  was,  that  the  toll 
ought  to  be  specially  granted,  as  toll  was  not  incident  of 
common  right.  Montague,  C.  J.,  held,  that  the  grant  ought 
to  appoint  how  much  should  be  taken  for  toll,  how  much 


(fl)  Palm.  76.  (r)    Per  3  Just.  Mont,  contra, 

(6)  Mo.  474.  Pal.  86. 
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for  pickage,  and  how  much  for  stallage.    Newberry^  who   £*eh.ofPi§m$, 
was  counsel  in  the  case,  said,  that  the  opinions  of  the  three  ^  '  -> 

Judges  were,  that  the  toll  was  well  granted,  notwithstanding    Corporation  of 
the  amount  of  money  to  be  paid  for  toll  was  not  express-  r. 

ed;  but  Montague,  C.  J.,  was  contrary.  Also^  he  said,  awlbtt. 
that  no  judgment  was  given  for  the  king  in  this  case,  but 
that  the  Corporation  should  enjoy  their  privileges  not- 
withstanding  this  action  brought.  In  that  case,  several  in* 
stances  are  put  of  grants  similar  to  the  one  then  in  discus- 
sion, and  almost  every  market-toll  in  the  country  is  held  by 
the  same  tenure.  In  the  charters  which  have  come  be- 
fore the  Courts  in  modem  cases,  the  grants  are  in  terms 
nearly  similar  to  the  present.  In  Prince  v.  Lewis  {a),  which 
was  an  action  that  excited  great  interest,  the  grant  of  Charles 
Snd,  was  only  a  general  grant  of  tolls.  The  Court  of  King's 
Bench  there  held,  that  the  action  was  not  maintainable,  be- 
cause the  market  had  been  applied  to  other  objects,  and 
sufficient  room  was  not  left  for  the  purposes  of  the  market. 
But  there  would  have  been  a  much  shorter  mode  of  deciding 
that  case,  if  the  defendant  could  have  said  the  grant  is  void 
because  it  does  not  mention  the  amount  of  the  tolls.  In 
Curwen  v.  Salkeld{b),  the  terms  of  the  grant,  as  set  forth  in 
the  report,  contain  no  specification  of  the  amount  of  the  toll, 
but  are  similar  to  the  grant  in  question.  There  are  many 
other  instances  to  be  found  in  the  Reports,  in  which  the 
grants  are  general,  like  the  present.  To  hold  the  present 
grant  bad,  would  therefore  overturn  almost  every  market- 
toll  in  the  country. 

It  may  be  said,  however,  that  such  a  general  right  to 
take  tolls  without  limitation  may  be  Uable  to  abuse,  as 
"diere  is  nothing  to  prevent  the  oppression  of  the  king's 
subjects.  This  argument  cannot  prevail,  because  any 
such  abuse  would  incur  a  forfeiture  of  the  franchise. 
Outrageous  toll  is  contrary  to  the  law  of  the  land,  and  is 

(fl)  5  B.  &  C.  363.  (5)  3  East,  539. 

VOL.  I.  F 
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Exeh.  of  PUat,  expressIy  prohibited  by  the  stat.  West.  1 ,  c.  3 1 ;  and  it  is 

^  '   ^     laid  down  in  all  the  books,  that  such  abuse  incurs  a  forfei- 

CorporaUon  of    tuFC.     It  is  not  an  answcr  to  this  argument  to  ask.  who  is  to 

Stamford  ^  i  . 

V,  put  the  Attorney-General  in  motion^  because  the  grantee 

AWLETT.      j^  ^^^  ^j^jy  liable  to  an  information  at  the  suit  of  the  Crown, 

but  also  to  a  special  action  on  the  case  by  any  frequenter 
of  the  market  who  has  paid  toll  (a). 

Denman,  for  the  defendant. — The  present  grant  is  too 
uncertain  for  any  person  to  derive  any  certain  interest  un* 
der  it.  "  Every  one,"  says  Lord  Coke  (6), "  that  hath  a  fair  or 
market,  ought  to  have  it  by  grant  or  prescription.    If  the 
king  grant  to  a  roan  a  fair  or  market,  and  grant  no  toU,  the 
patentee  shall  have  no  toll ;  for  toll,  being  a  matter  of  pri- 
vate [advantage]  for  the  benefit  of  the  lord,  is  not  incident  to 
a  fair  or  market  so  granted,  without  a  special  grant,  as  it 
was  adjudged  in  the  case  of  Northampton;  for  such  shall  be 
accounted  a  free  fair  or  market;  and  there  it  was  also  ad* 
judged,  that  after  such  a  grant  made,  the  king  cannot  grant 
a  toll  to  such  fair  or  market,  without  quid  pro  quo,  some 
proportionable  benefit  to  the  subject.    Lastly,  it  was  there 
resolved,  that  if  the  toll,  granted  with  the  fair  or  market, 
}f}e  unreasonable  or  outrageous,  the  grant  of  toll  is  void, 
and  the  fair  or  market  free."    The  position  for  the  defend* 
ant  is,  that,  to  entitle  a  grantee  to  toll,  there  must  be  ac^r- 
tain  toll  granted.      It  i^  conceded  by  the  other  side  that  toll 
is  not  incident  to  a  fair  or  market  of  common  right,  and  that 
there  must  be  an  express  grant  of  toll.     In  the  case  oi  Hed* 
dy  V.  Wheelhouse  (c),  the  word  "toll"  was  not  used,  but  the 
word  consuetudinibuSy  the  word  used,  would  have  carried  toll, 
had  there  been  any  thing  in  that  grant  to  which  consuetu- 
dinibus  might  have  been  referred,  to  make  the  grant  cer« 
tain.     That  case,  therefore,  does  not  turn  on  the  omission 
of  the  word  toll,  but  on  the  uncertainty  of  the  grant.     It 


{a)  V.  N.  B.  94;   2  Inst.  220;  {h)  2  Inst.  220. 

4  Rep.  94  1).  (f)  Cro.  VA\z.  558;  Moor,  474. 
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18  not  a  decision  expressly  in  point,  but  is  valuable  as  adopt-  ^"h^J^^*^* 
ing  the  general  principle,  that  the  toll  must  be  certain.    In     v....^^..^ 
Osbuston  V.  Jamesia).  there  was  no  decision,  but  the  doc-    Corporation  of 

t^^  Stamford 

trme  of  Lord  Coke  {b)  was  fully  recognized.  The  expres-  ^  «. 
sion  at  the  end  of  that  case  is: — *^  Nul  toll  est  expressement 
grant  per  les  lettres  patcfits,  et  sans  express  grant  nul  est 
due  per  le  ley^  come 'it  Inst.  220,  et  autres  litres  sont.  Le 
grant  ici  est  ove  touts  tolls  %c,  spectan.  sice  periinen.  ap^ 
penden.sive  consuet.  taiibusferiis,  et  nul  toll  est  appendant 
ou  appurtenant  al  ascfair^  et  ne  poit  esire  dit  accustome  d' 
€sire  pay  al  asc'  fair^  forsque  per  prescript  de  temp  d'ont 
-^c.f  que  duissoit  aver  estre  acerr,  et  le  ley  neprist  asc*  notice 
de  ceo.*'  The  Court  decided  that  the  replication  was  good, 
without  deciding  upon  the  validity  of  the  plea,  and  the 
expression  in  the  case  (admitting  that  the  plea  was  good) 
does  not  mean  that  the  Court  decided  it  to  be  good,  but, 
that,  assuming  it  to  be  good,  the  replication  was  suffi- 
cient. HoUoway  v.  Smithy  and  Holcroft  v,  Heely  do  not 
touch  the  question.  In  LiglUfoot  v.  Lennet^  however,  the 
Court  went  much  further ;  for,  in  that  case,  tlic  grant  was 
of  such  toll  as  was  used  to  be  taken  ibi  et  alibi  in  England, 
which  at  least  had  reference  to  something.  The  pleadings 
referred  to  the  usage  of  a  neighbouring  bridge,  and  yet 
the  Court  held  the  grant  uncertain  and  void.  That  grant, 
liowever,  was  much  less  uncertain  than  the  present.  There 
was  something,  which,  by  reference,  would  make  the  toll 
certain,  and  therefore  that  case  is  a  distinct  authority  for 
the  defendant,  and  entitled  to  far  more  consideration  than 
the  case  of  the  Corporation  oi Maidenhead ,  which,  at  best, 
is  but  the  judgment  of  three  Judges,  against  the  opinion 
of  the  Chief.  The  grant  in  that  case  is  a  grant  of  tolls, 
prout  ante  habuissent  et  nunc  kabent,  and  so  had  a  dis- 
tinct reference  to  the  amount  of  toll  which  had  been  be- 
fore, and  then  was,  received.  The  plea  contained  an  aver- 

(n)  Lutw.  1377.  {b)  2  Inst.  220.  (r)  2  Inst.  220. 

f2 


Pamtlett. 


G8  CASES  IN  THE  EXCHEQUER, 

Exch.  Iff  PieoM,  ment  that  a  toll  certain  had  been  collected  for  some  years'. 
1 830.  . 

^     There  was  a  demurrer  on  the  ground  of  uncertainty,  and 

Corporation  of  the  Court  decided  that  the  grant  was  not  uncertain,  because 
V.  the   amount  of  toll  is  easily  ascertained,  the  toll  being 

granted  as  it  had  been  receiyed,  and  the  ayerment  shew- 
ing what  amount  had  actually  been  receiyed.  Under  these 
circumstances,  il/on^agwe'^  judgment  isatrong  to  shew  how 
far  the  doctrine  of  certainty  with  respect  to  tolls  was  car- 
ried  by  him,  but  the  decision  of  the  other  three  Judges 
does  not  affect  the  argument  for  the  defendant,  because 
the  ayerment  in  the  plea  gaye  a  standard  by  which  the 
toll  to  be  taken  could  be  ascertained.  It  would  be  incon- 
yenient  to  make  the  reasonableness  of  toll  a  matter  of  in- 
quiry under  a  grant  like  the  present.  On  the  question 
of  such  reasonableness,  would  the  toll  be  yariable  from 
time  to  time  according  to  circumstances,  or  would  it  be  one 
inyariable  fixed  sum  at  all  periods?  An  unreasonable  toll 
may  not  be  outrageous,  at  least  not  so  as  to  fall  within  the 
statute  of  West.  I,  to  incur  a  forfeiture  of  the  franchise. 

The  words  of  the  grant  are  the  tolls  &c.,  pradictis  fe» 
mV  belonging :  but  these  are  new  fairs.  What  then  can  be 
said  to  be  the  toll  belonging  to  them?  Nothing  could  be- 
long to  them,  and  therefore  nothing  could  be  granted.  The 
present  grant  does  not  contain  the  words  '^  hujusmodi  fe^ 
riis,*'  which  might  be  said  to  refer  to  the  fairs  in  the  neigh- 
bourhood. 

Certainty  is  required,  not  only  in  a  grant  of  tolls  but  in 
eyery  other  grant.  A  grant  shall  be  yoid  if  it  be  totally 
uncertain  (a).  But  if  the  king's  grant  refer  to  another 
thuig  which  is  certain,  it  is  sufficient ;  for  id  cerium  est  quod 
cerium  reddi  potest ,  as  if  he  grant  to  a  city  &c.  all  liberties 
which  London  has,  without  saying  what  liberties  London 
has  (6).  But  it  is  otherwise  where  there  is  nothing  to  sa- 
tbfy  the  words  of  reference,  as  if  the  king  grant  to  another 

(«)  C:om.  Dijy.  (E)  14.  (t»)  Com.  Dig:.  Grant  (G)  5. 
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to  hold  pleiks  before  his  bailiffi  &c..  and  he  had  no  such  EzcIl  of  PUat, 

1830 
officers  before  the  grant,  he  cannot  make  them  (a).    There  ^ 

is  a  distinction  between  the  case  of  a  grant  by  a  private    Corporation  of 
person  of  his  own  property,  and  a  grant  by  the  king  of  a  ^^ 

charge  upon  his  subjects ;  in  the  former  case,  it  is  to  be  Pawlett. 
construed  against  the  grantor;  in  the  latter,  it  must  be 
construed  most  strictly  for  the  subject.  But  even  were 
this  the  case  of  a  grant  between  subject  and  subject,  the 
words  would  be  insensible  and  the  grant  void.  It  is,  how* 
ever,  a  grant  from  the  Crown,  which  has  reference  to  some- 
thing not  in  existence,  and  therefore  there  is  nothing  with 
which  the  subject  can  be  charged. 

Tatcn/on,  in  reply. — There  is  no  express  mention  of  toll 
in  any  of  the  cases  alluded  to,  except  in  the  case  of  the  Cor- 
poration of  MairfeiiAeacI,  upon  which  the  plaintiffs  rely; 
and  that  was  the  ground  upon  which  in  all  the  other  cases 
it  was  holden  that  the  claim  could  not  be  supported.  The 
case  in  Palmer  is  entitled  to  consideration,  and  should 
give  the  rule  in  the  present  case,  as  all  the  other  decisions 
are  distinguishable,  and  no  contravening  authority  has  been 
produced.  Many  instances  of  grants  of  tolls  in  general 
words  Uke  the  present,  have  been  adduced  for  the  plaintiff; 
but  for  the  defendant  no  grant  of  market  toll  or  fair  toll  has 
been  or  can  be  shewn,  where  the  exact  sum  is  specifically 
set  out. 

As  to  the  argument  for  the  defendant,  from  the  diffi- 
culty  and  inconvenience  which  it  is  supposed  might  arise 
on  the  question  of  what  toll  is  or  is  not  reasonable  under 
$uch  a  grant;  it  should  be  observed,  that  just  the  same  in- 
^XHivenience  and  difficulty  would  arise  though  the  amount 
were  specified,  as  the  king  cannot  grant  an  unreasonable 
toll,  and  it  must  always  be  a  question  under  every  grant 
which  specifies  a  sum  certain,  whether  such  sum  be  or  be 
not  a  reasonable  toll. 

Cur.  adv.  vtdL 

(a)  2  Itoll   196,  C.  41, 
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Ejick.  of  Pleas,      AlexahdeRi  L.  G.  B.,  now  delivered  the  judgment  of 

^     the  Court: — 

Corporation  of        This  was  an  action  in  which  the  Corporation  of  Stam^ 

„,  ford  sought  to  recover  from  the  defendant,  as  the  pur- 

Fawlett.      chaser  of  eight  beasts,  at  a  fair  holden  at  that  borough 

immediately  before  the  1st  day  o(  May^  18S8,  the  sum  of 

1^.  4c2.,  after  the  rate  of  2</»  for  each  beast. 

At  the  trial,  before  me,  in  the  county  of  MidMesex^  the 
Jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  Court  on  a  special  case.  The  case  states  a 
charter  of  Queen  Anne  in  the  13th  year  of  her  reign,  by 
which  her  Majesty  grants  to  tlie  Corporation  of  Stamford 
a  Hcence  to  hold  two  fairs  or  markets  yearly,  one  of 
the  fairs  on  the  Monday  next  preceding  the  1st  day  of 
May^  for  the  buying  or  selling  of  cattle  and  sheep,  and 
other  goods  and  merchandise,  with  a  court  of  pie-poudre, 
and  the  tolls  and  profits  from  the  fair  and  court  proceed- 
ing and  arising.  I  shall  have  occasion,  presently,  to  state 
with  more  exactness  the  terms  of  this  grant.  The  case 
then  proceeds  further  to  state,  that,  in  pursuance  of  this 
grant,  the  Corporation  have,  from  time  to  time,  regularly 
held  the  fairs  therein  mentioned,  and  have  been  accus- 
tomed to  receive  a  toll  of  2d,  per  beast,  from  the  buyers  of 
every  beast  sold  in  the  market.  It  further  states  the  pur- 
chase by  the  defendant  of  the  eight  beasts,  and  demand  of 
the  toll  in  question,  and  a  refusal  by  the  defendant  to  pay 
it. 

It  is  not  disputed,  that,  from  the  date  of  the  charter  to 
the  present  time,  the  precise  toll  now  claimed  has  been 
actually  received:  neither  is  it  contended,  that  this  is  an 
unreasonable  toll.  It  is  admitted,  that,  if  the  Corporation 
have  authority  to  levy  any  toll,  the  amount  of  this  toll  fur- 
nishes no  objection  to  it.  The  present  point  which  has 
been  discussed  is  this :  whether,  when  the  Crown  grants 
n  fair  or  market,  with  accustomed  tolls,  but  without  speci* 
fyirig  any  particular  sum  or  occasion,  the  grantee  may  re- 
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quire  upon  certain  transactions  a  reasonable  toll.     The   ^^^^^"» 
plaintiffs  assert  the  aflSrmative  of  this  proposition^  and  the 
defendant  asserts  the  negative. 

-  It  was  admitted  on  the  part  of  the  plaintiffs,  in  the  course 
of  the  discussion,  that  the  grant  of  a  fair  or  market,  with 
the  usual  liberties ,  or  customs,  privileges^  or  profits,  would 
not  authorize  the  grantee  to  levy  even  a  reasonable  toll. 
On  the  other  hand^  it  was  admitted  on  the  part  of  the  de- 
fendant, that  if  the  sovereign  granted  a  fair  or  market, 
with  toll,  specifying  the  sum  and  the  occasion,  and  it  was 
not  unreasonable,  the  grantee  would  be  entitled  to  reco- 
ver it.  The  controversy  has  arisen  here,  because  the  cir- 
<nimstances  of  this  case  are  different  from  both  of  those  to 
which  I  have  referred.  It  is  mesne  between  them.  The 
claim  is  founded,  not  on  a  grant  of  a  fair  or  market,  with 
only  the  general  words,  '^  liberties,  privileges,  customs,  or 
profits,"  but  the  word  **  tolls  "  is  expressly  introduced  into 
it.  On  the  other  hand,  no  authority  is  given  to  require 
and  take  any  sum  distinctly  specified. 

The  question  then  is,  whether,  when  the  Crown  grants 
a  market  with  tolls,  not  specifying  them,  the  grantee  can 
require  any?  It  is  proper  first  to  mention  the  documents 
which  raise  this  question.  A  writ  of  ad  quod  damnum,  in 
the  12th  year  of  Queen  Anne^s  reign,  required  the  Sheriff* 
•oi Lincoln  to  inquire  by  the  oaths  of  lawful  men,  whether,  if 
she  granted  to  the  corporation  of  Stamford  licence  to  hold 
within  the  town  and  borough  oi  Stamford,  two  fairs  or  mar- 
kets for  buying  and  selling  beasts,  and  cattle,  and  other  goods 
and  merchandize  commonly  in  fairs  and  markets  bought  and 
sold,  together  with  courts  of  pie-poudre,  and  tolls  and  pro- 
fits therefrom  arising  and  happening,  it  would  be  to  the  pre- 
judice of  her  majesty,  or  others,  or  of  neighbouring  fairs  and 
markets.  The  inquisition  is  produced,  and  it  returns  that 
it  will  not  be  to  the  prejudice  of  the  queen  or  any  other 
person,  or  of  the  neighbouring  fairs  or  markets,  if  the 
queen  should  grant  to  the  Corporation  licence  to  hold 
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Ejcch.  rf  piedt,  within  the  borough  two  fairs  or  markets  for  buying  and 
^  '  ^     selling  all  beasts  and  cattle,  and  all  manner  of  goods. 

Corporation  of   wares,  and  merchandize  commonly  sold  in  markets,  toge^ 

ther  with  courts  of  pie-poudre,  and  tolls  and  profits  there- 
from arising  and  happening.  The  charter  recites  the  in- 
quisition, and  grants  the  fairs  and  court  of  pie-poudre, 
with  all  tolls  and  other  profits,  ac  cum  omnibus  tolnetis  ei 
aliis  proficuis  predictis  feriis  site  nundims  pertinenii^ 
bus  el  speetantibus.  The  controversy  is,  whether  these 
words  ''  tolnetis  predictis  feriis  site  nundinis  pertinen- 
iibus"  can  have  any  meaning  or  operation,  where  no 
specific  toll  or  sum  to  be  received  is  mentioned.  It  seems 
extraordinary,  that  such  words  should  be  introduced  at 
all,  if  by  law  they  must  be  entirely  inoperative;  and  this 
.would  become  more  extraordinary,  if  the  charters  express- 
ed in  similar  terms  were  very  numerous.  However,  if  this 
has  been  the  rule  laid  down  and  acted  upon,  our  duty 
would  require  that  we  should  adhere  to  it.  It  is  our  duty 
stare  decisis.  What  we  have  had  therefore  to  ascertain 
js,  whether,  as  it  has  been  contended,  the  authorities  have 
decided,  that  a  grant  o[  tolls  feriis  pertinentibus  hsis  no 
meaning  or  effect  whatever,  unless  the  charter  also  speci- 
fies the  amount  of  the  toll. 

The  earliest  case  which  has  been  cited  is  that  of  Hetl- 
dy  V.  W/ieelhouscy  reported  in  Croke  Eliz.  558,  591, 
about  the  year  1596.  There  the  charter  granted  to  the 
mayor  and  burgesses  of  Northampton,  **  unamferiam  cum 
ommbus  liberiatibus  et  liberis  consuetudinibus  ad  htffuS' 
modi  feriam  speetantibus  re/  pertineniibus"  The  argu- 
ment for  the  plaintiff,  who,  in  this  case,  resisted  the  toll, 
was,  that  there  were  not  any  words  of  grant  of  toll,  that 
toll  was  not  a  liberty  or  custom  of  common  right  apper* 
taining  to  a  fair,  and  therefore  that  it  passed  not  by  the 
general  words:  "  cum  omnibus  libertaiibus  et  liberis  eouf 
suetudinibus.''  The  defendants,  who  sustained  the  toll, 
t^aid,  that  toll  was  of  common  right.     It  was  not  decided 
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ii|x>n  the  first  argument,  but  Popham  said,  toll  was  not  in-  ^^m*.  of  Pieat, 
cident  to  a  fair.    He  added,  **  questionless,  the  king  may  ^ 

grant  a  fair,  and  that  toll  shall  be  paid.**    When  the  cause    Corporation  of 
came  on  again,  three  Judges,  of  whom  Chief  Justice  Pop*  v. 

ham  was  one,  were  of  opinion  that  these  words  "  liberties  Pawletp. 
and  customs  "  did  not  authorize  the  demand  of  toll,  bo- 
cause  toll  was  not  incident  to  a  fair;  but  they  were  also 
of  opinion,  that,  by  express  words  in  the  King's  grant,  the 
grantee  may  have  toll.  This  case  is  not  useful  to  either 
party.  It  decides  that  the  words  **  liberties  and  customs*' 
will  not  carry  toll.  The  Judges  are  of  opinion,  that  the 
King  may  grant  a  fair  with  toll,  and  they  do  not  say  that 
the  toll  must  be  specified,  and  that  such  specification  is  es- 
sential to  the  grant. 

The  next  authority  in  point  of  time  mentioned,  is  the 
|>assage  from  Lord  Coke's  commentary  on  the  statute  of 
Westminster  1,  c.  SI,  p.  220  of  the  2nd  Institute,  ''every 
one  that  hath  a  fair  or  market,  ought  to  have  it  by  grant 
or  prescription.  If  the  king  grant  to  a  man  a  fair  or  mar- 
ket, and  grant  no  toll,  the  patentee  shall  have  no  toll,  for 
toll  being  a  matter  of  private  [advantage],  for.  the  benefit  of 
the  lord,  is  not  incident  to  a  fair  or  market  so  granted, 
without  a  special  grant,  as  it  was  adjudged  in  the  case  of 
Northampton,  for  such  a  fair  or  market  is  accounted  a  free 
fair  or  market,  and  there  it  was  also  resolved,  that,  after 
such  a  grant  made,  the  king  canuut  grant  a  toll  to  such  a 
free  fair  or  market,  without  quid  pro  quo,  some  proportion- 
able benefit  to  the  subject.  Lastly,  it  was  there  resolved, 
that  if  the  toll  granted  with  the  fair  or  market  be  outrageous 
or  unreasonable,  the  grant  of  the  toll  is  void,  and  that  the 
same  is  a  free  market  or  fair.**  This  opinion  of  that  great 
lawyer  is  just  as  equivocal  upon  the  point  in  question,  as 
the  case  I  have  just  mentioned,  which  is  in  fact  the  same 
case,  on  which  his  opinion  proceeds.  You  see  clearly, 
that  if  the  king  do  not  use  the  word  toll,  or  some  equiva- 
lent expression,  the  grantee  shall  have  no  toll,  but  you  do 
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Ejch.  of  Pleat,  not  see  that  if  the  charter  purports  to  grant  toll,  the  amount 

must  be  specified. 

The  next  case  cited  is  that  of  Lightfoot  v.  Lenneiif 
which  occurred  in  the  loth  Jiic  the  1st,  1618,  reported 
in  2nd  Croke,  421.  Nothing  can  be  inferred  from  it  other 
than  that  a  grant  of  toll  thorough,  with  such  toll  as  used 
to  be  taken  there  or  elsewhere  in  England,  is  void  for  un- 
certainty ;  the  words  arc,  ibi  el  alibi  infra  AngluB  regnum. 
The  uncertainty  here  is  manifest,  and  the  ground  of  deci- 
sion unanswerable.  The  grant  did  not  specify  a  8um» 
but  pointed  at  a  measure,  at  a  scale,  which  it  was  impossi- 
ble to  apply. 

'  The  case  next  in  point  of  time  is  the  case  in  Palmer,  a 
quo  warranto  against  the  Corporation  of  Maidenhead,  in 
the  17th  of  James  the  1st,  the  year  1619.  It  is  a  long 
case,  and  many  points  were  detailed  in  it.  The  abuse  of 
the  charter  granted  by  the  king  was  one  of  the  grounds 
on  which  it  was  sought  to  repeal  it,  and  among  the  abuses 
complained  of  was  the  taking  toll.  For  the  quo  warranto 
it  was  contended,  that  toll  is  not  incident  to  a  market, 
that  the  patent  ought  to  express  what  sum  ought  to  be 
paid  for  the  toll,  otherwise  it  is  void  for  uncertainty  (p. 
83);  and  the  grantee  of  the  market  shaU  not  be  himself  the 
judge  how  much  he  shall  demand  for  toll.  On  the  other 
i^ide  it  was  said,  that  there  was  a  distinction  between  those 
tolls  that  are  against  common  right,  in  which  class  are 
enumerated  toll  thorough  and  toll  turn,  (a  toll  taken  on 
the  return  of  cattle  unsold  from  market),  where  the  sum 
ought  to  be  expressed  in  the  charter,  and  tolls  which  are 
not  against  common  right,  as  in  a  grant  of  a  market  with 
toll,  where  the  toll  is  due,  though  the  sum  be  not  ex- 
pressed. The  result  of  the  discussion  upon  this  point  is 
stated  by  the  reporter.  Sir  Gefrey  Palmer y  to  be,  as  he  was 
informed  by  the  counsel,  *^  that  the  toll  was  well  granted, 
though  the  quantity  of  money  for  each  thing  was  not  ex- 
pressed, according  to  the  opinion  of  three  of  the  Judges 
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against  the  opinion  of  Chief  Justice  Montague;  and  that^  Exck,  of  Pleats 
in  fact,  the  Corporation  continued  to  enjoy  their  privi- 
leges."   There  is  here  the  opinion  of  three  Judges  to  one, 
on  the  very  point.     As  to  the  result  of  the  cause,  the  Crown 
failed  in  obtaining  judgment  in  the  action. 

The  next  authority  in  the  order  of  time  which  has 
been  cited  is  that  of  Osbuston  v.  Jamesy  from  2  IaU- 
wyche^  1377,  in  the  4th  year  of  James  the  2nd.  The 
book  does  not  report  much  discussion  either  at  the  bar  or 
upon  the  Bench,  but  states  the  opinion  of  the  Court  on 
the  point  which  decided  the  cause.  It  was  an  action  of 
trespass  for  seizing  two  lambs.  The  defendant  pleaded 
in  bar,  a  justification  under  a  charter  of  c/ame^  the  1st,  by 
which  that  prince  granted  two  fairs  with  a  court  of  pie- 
poudre, with  all  and  every  sort  of  toll,  tolnetis  ei  iheoloniis, 
followed  by  the  usual  words  of  customs,  usages,  rights,  ju- 
risdictions, profits,  to  the  fairs  or  court  of  pie-poudre  be- 
longing or  regarding.  The  plaintiff  replied,  that  he  was 
an  inhabitant  of  the  duchy  of  Lancaster ^  and  that  all  the 
inhabitants  of  the  duchy,  from  time  whereof  the  memory 
ofmanisnotto  the  contrary,  were  free  and  discharged 
from  all  tolls  for  their  goods  and  chattels  in  all  fairs  and 
markets  through  the  whole  kingdom.  To  this  replication 
the  defendant  demurred.  It  was  objected  to  the  plea  in 
bar,  first,  that  no  toll  was  expressly  granted  by  the  char- 
ter. But  the  book  states  that  the  Court,  admitting  that 
the  plea  in  bar  was  good,  were  of  opinion  that  the  pre- 
scription dbcharging  the  inhabitants  of  the  duchy  was  al- 
so good,  and  therefore  gave  judgment  for  the  plaintiff  in 
the  action.  This  certainly  is  no  decision  against  the  plain- 
tiffs* argument,  but  rather  inclines  the  other  way;  inas- 
much as,  in  deciding,  the  Court  rejects  the  ground  of  the 
invalidity  of  the  charter,  and  proceeds  upon  the  validity 
of  the  prescription,  which  is  an  answer  to  the  claim  of  toll, 
though  it  had  been  legally  granted. 


*M#» 


4b  CAS£S  IN  THE  BXCHEQUERj 

Exeh.  of  PUas,      The  next  case  is  that  of  HoUoway  v.  SmUh^  in  2nd 

^     Strange t  1171,  in  the  year  17S3.     It  is  thus  reported: — 

Corporation  of   «<  In  trespass,  the  defendant  justifies  a  distress  for  toll, 

Stamford  "^  i    i  -i       /.  •  « 

V.  and  sets  forth  a  custom  of  Daventry^  to  hold  a  fair  on  St. 

Pawlett.  Augustine's  day,  and  take  toll ;  that  queen  Ettxabeth,  recit- 
ing all  this,  had  granted  them  two  new  fairs,  one  on  the 
Tuesday  after  Easter ,  and  the  other  on  St.  Matthew's  day, 
with  all  profits,  commodities,  emoluments,  liberties,  and  free 
customs,  adhujusmodi/eriaspertinentibus.  On  demurrer, 
the  justification  was  held  ill,  for  toll  is  not  incident  of  com- 
mon right,  and  therefore  not  within  the  words  of  reference; 
and  being  new  fairs,  upon  which  no  toll  is  granted  by  ex- 
press words,  the  custom  cannot  extend  to  them;  so  the 
plaintiff  had  judgment.'*  It  is  clear,  that  this  case  is  no 
authority  against  the  Corporation.  The  word  toll  is  not 
in  the  grant,  and  this  case  is  in  exact  coincidence  with 
those  which  had  previously  decided  that  the  general  words, 
profits,  emoluments,  and  other  equivalent  words,  will  not 
supply  the  want  of  the  word  toll;  but  it  does  not  decide, 
tliat,  if  that  word  be  used  and  toll  be  given  in  direct  terms, 
it  may  not  be  taken. 

The  next  case  cited  in  chronological  order  is  Holcrofi 
V.  Heel^  in  the  1st  of  Bosanquet  and  Pullers  Reports,  400, 
in  the  year  1799.  It  was  an  action  on  the  case,  for  erect- 
ing a  market  within  three  miles  of  the  plaintiff*'s  market, 
whereby  he  lost  a  large  sum  of  money,  which  he  would 
otherwise  have  received  for  toll,  stallage,  and  other  com- 
modities to  his  market  belonging.  Upon  the  trial,  it  ap- 
peared, that  the  plaintiff  claimed  by  a  charter,  10th  Wil* 
liam  3rd,  granting  a  market  and  two  fairs,  together  with 
a  court  of  pie-poudre,  **  ac  omnibus  libertatibus,  liberis 
eoHsuetudinibuSf  potestatibus,  custumagiis^  theoloniis/'  to 
such  market,  fairs,  and  court  appertaining  and  regard- 
ing. Two  objections  were  taken  to  the  plaintifi^'s  re- 
covery, First,  that  as  no  specific  toll  was  mentioned  in 
the  patent,  the  plaintiff*  was  entitled  to  no  toll,  and  there- 
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fore  had  sustained  no  injury.  /Second/y,  that  the  defendant  E*ck.  of  Pha*, 
had  had  an  undisturbed  possession  for  twenty  years^  which 
was  an  answer  to  the  action.  The  plaintiff  was  nonsuited : 
upon  an  application  to  set  aside  this  nonsuit  the  Court 
were  of  opinion  that  the  twenty  years'  undisturbed  posses- 
sion of  the  market  by  the  defendant  was  a  clear  bar  to 
the  plaintiff's  right  of  action.  This  is  no  positive  author* 
ity  for  the  Corporation,  and  certainly  not  against  them. 
The  Court  distinctly  selected  the  other  ground. 

Pursuing  the  chronological  order,  the  next  case  was 
Curwen  v.  Salkeld,  3  East,  538,  hi  the  year  1800.  The 
question  debated  in  this  cause  was  not  the  question  now 
before  the  Court.  The  controversy  there  was,  whether 
the  owner  of  a  market  was  entitled  to  place  it  any  where 
within  boundaries  particularly  described,  and,  having  held 
it  upon  one  spot  of  ground,  could  remove  it  to  any  other 
within  the  proper  boundaries,  so  as  to  prevent  a  stranger 
exposing  his  commodities  upon  the  antient  spot  which  was 
the  soil  of  the  owner  of  the  market,  in  spite  of  that  own- 
er's prohibition.  Though  the  point  now  in  question  was 
not  debated  in  that  case,  yet  it  is  well  worth  observation. 
The  charter  is,  to  a  certain  extent,  set  out  in  the  report, 
and  appears  to  have  been  to  the  same  effect  as  the  pre- 
sent. There  is  an  authority  to  collect  ^*  custumagia  et 
iheolania  per  legem  vel  consueludinem  regni  Sfc.  in  merca- 
to  aut  fetiis  predictis  debita  vel  consueta''  So  that  it 
was  open  to  the  very  objections  now  urged;  and  yet  not 
only  no  observation  was  made  upon  that  circumstance, 
but,  it  is  apparent,  that,  in  point  of  fact,  tolls  were  receiv- 
ed and  bad  been  received  for  a  considerable  time.  The 
charter  is  of  the  2nd  James  the  2nd. 

The  next  case  is  Lowden  v.  Hierons,  2nd  B.  Moore^ 
page  113,  in  the  year  1818.  This  was  an  action  on  the 
case,  by  the  lessee  of  Covent  Garden  Market,  for  tolls 
contended  to  1)6  due  to  him.  The  material  charter  was 
of  Charles  the  2nd,  containing  a  grant  of  the  market,  with  all 
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Srch.  of  Pfe99,  tofls  by  Virtue  of  this  grant  is,  as  I  hate  already  mention- 

^    ^^^'  ^  ed,  recognized  by  an  act  of  the  53rd  of  George  the  8rd, 

Corporation  of  c.  71.    The  plaintiff  failed  in  this  action,  because  he  oc- 

Stamford  ^^pigJ  p^f^  ^f  ^^^  market  in  a  different  way,  without 

Pawlett.  leaving  sufficient  room  for  the  use  of  the  public ;  and  though 
he  had  recently  corrected  this,  he  had  not  given  sufficient 
notice  of  it.  The  material  observation  to  be  made  upon 
this  case  is,  that  the  language  of  the  charter  is  to  the  same 
effect  as  the  present,  and  that,  although  there  is  no 
specification,  no  objection  appears  to  have  been  taken  to 
the  grant  upon  any  such  ground.  It  seems  to  have  oc- 
curred neither  to  the  bar  nor  to  the  Bench. 

I  have  now  noticed  every  case  which  has  been  cited, 
and  in  the  order  of  time  in  which  they  occurred.  I  have 
not  referred  to  the  passages  cited  from  Comyiuf  Digesi, 
because,  even  if  they  laid  down  a  rule,  they  would  be  of  lit* 
tie  avail,  unless  supported  by  authorities;  but,  in  truth, 
they  do  not  give  weight  to  either  argument.  They  are 
quite  equivocal  as  to  the  present  controversy,  and  only 
say,  that  toll  is  not  incident  to  a  market,  and  diat  there 
must  be  a  special  grant  of  it.  But  it  would  not  be  just  to 
infer  that  that  great  lawyer  had  a  distinct  view  to  the 
present  controversy.  What  he  has  actually  said,  is  con- 
sistent with  both  arguments.  It  seems  nMMt  probable,  that 
if  tbe  precise  question  had  been  put  to  him,  he  would 
have  answered,  that  he  considered  the  grant  of  toll  eren 
without  a  detenninate  amount,  as  a  specific  grant;  few  the 
case  in  Pmbmer  is  one  of  those  which  he  cites  as  his  au- 
thoritT. 

Upon  this  review  of  the  authorities,  we  are  of  opinion, 
that  the  corporation  is  entitled  to  retain  their  verdict. 
We  think  that  where  a  grant  of  tolls  is  found  in  a  charter, 
the  word  ought  to  have  some  meaning,  and  the  charter 
some  operation,  and  that  it  can  receive  opermtioD  only  by 
being  construed  to  mean  a  reasonable  tolL  We  thiidL  that 
no  one  case  has  ever  been  determined  against  this  con* 
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stniction.    We  are  convinced  that  the  terms  used  in  the  ExcK  of  PUas, 
present  grant  are  nearly  the  same  as  are  used  in  a  great 
majority  of  those  charters  which  have  received  the  fiats 
of  the  Attorney-Generals  for  the  time  being,  and  passed 
the  Ghreat  Seal;  that  tolls  have,  in  nmnerous  instances, 
been  received  under  them;  and,  that  if  we  were  to  decide 
against  this  charter  upon  the  principles  contended  for,  we 
should  shake  the  security  of  a  vast  mass  of  property  which 
has  been  enjoyed  undisturbed  for  an  age, perhaps  forages. 
We  also  think  the  observation,  **  that,  to  permit  a  grantee 
to  take  whatever  may  appear  to  him  to  be  a  reasonable  toll, 
is  to  make  a  grantee  a  judge  for  himself,  and  to  expose  the 
subject  to  extortion,"  has  received  a  satisfactory  answer. 
The  grantee  demands  it  at  his  peril,  and  at  the  hazard  of  a 
private  as  well  as  of  a  public  prosecution :  of  a  private,  at  the 
suit  of  the  party  injured ;  of  a  public,  at  the  suit  of  the 
Attorney-General,  in  the  name  of  his  Majesty.     The  in- 
convenience of  raising  such  questions  cannot  be  avoided 
by  specifying  the  sum.     The  King  cannot  grant  an  unrea^ 
Bonable  toll ;  and  it  is  competent  to  every  subject  of  the 
reahn,  from  whom  the  toll  is  demanded,  to  question  its 
being  reasonable,  even  when  the  exact  sum  is  specified 
in  the  charter.     This  question  may  always  be  brought 
under  discussion,  in  whatever  terms  the  grant  may  be  ex- 
pressed. For  these  reasons  we  think  that  the  verdict  must 
stand. 

Postea  to  the  plaintiffs* 


VOL.  I. 


«Ji 


CASES  IN  THE  EXCHEQUER, 


KxcU.  of  PWas, 
1830. 


J,  arrested  B., 
and  died ;  the 
executors  of  A, 
again  arrested 
B,  for  the  same 
cause  of  action : 
—Held,  that 
the  second  pro- 
ceeding was  not 
vexatious,  and 
that  the  defend- 
ant was  not  en- 
titled to  be  dis- 
charged out  of 
custody  on  en- 
tering a  com- 
mon appear- 
ance. 


Mellin  and  Others,  Executors,  r.  Evans. 

jThE  defendant  had  been  held  to  bail  by  the  plaintiff's 
testator,  in  his  life-time,  for  the  same  cause  of  action  for 
which  he  was  arrested  in  the  present  case.  Upon  which 
ground — 

Hoggins^  on  a  former  day  in  this  Term,  had  obtained 
a  rule  nisiy  for  discharging  him  out  of  custody,  on  entering 
a  common  appearance*     Against  which — 

Alderson,  now  shewed  cause. — The  first  action  abated  by 
the  death  of  the  testator  of  the  present  plaintiffs,  and  the 
seoond  action  is  therefore  not  vexatious.  The  first  action 
could  not  have  been  proceeded  in  by  the  plaintiffs,  which  is 
the  criterion  relied  on  by  Lord  Mansfield  in  Barnes,  As- 
signee o{  Saunders,  v.  Maton,  cited  by  Lord  EUenborough 
in  Kinnear  v.  Tarrant  (a).  Lord  Mansfield  lays  down  the 
following  rule  in  that  cf^e :  ''  The  right  ground  is,  that  the 
second  action  is  not  vexatious,  if  the  assignees  could  not 
proceed  in  the  first  action  brought  by  the  bankrupt.*'  The 
principle  applied  in  that  case  to  assignees  of  a  bankrupt, 
is  equally  applicable  to  the  case  of  executors. 

Hoggins,  contra. — In  the  case  relied  on  by  the  otlier 
side,  it  is  mentioned,  that  Bearcroft  cited  the  case  of  May- 
hoe  V.  Gregory ^  which  is  in  direct  opposition  to  the  prin* 
ciple  contended  for.  If  a  party  can  be  twice  arrested,  on 
account  of  the  death  of  his  creditor,  it  would  follow,  that 
he  might  be  arrested  a  great  number  of  times,  if  the  exe- 
cutors should  die  from  time  to  time. 

Garrow,  B. — It  is  impossible  to  say  that  the  second 


(//)   15  East,  031. 
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arrest  is  vexatious,  where  the  first  action  has  abated  by  Exch,  of  PUas, 


the  act  of  God. 

Vaughan,  B. — The  rule  is,  that  nemo  bis  vexari  debet 
for  the  same  cause  of  action.  The  questionj  therefore, 
in  this  case  is,  was  the  second  action  vexatious?  If 
not,  the  party  is  entitled  to  the  same  advantage  of  holding 
his  debtor  to  bail  as  in  the  first  action.  The  second  ac- 
tion cannot  be  said  to  be  vexatious,  when  it  is  brought 
because  the  first  has  abated  by  the  death  of  the  plaintiff. 
The  case  of  the  assignee  is  similar  in  principle,  and  it  would 
require  a  strong  authority  the  other  way  to  satisfy  my 
mind  that  such  a  proceeding  was  vexatious.  The  rule 
must  therefore  be  discharged. 

BoLLAND,  B.,  concurred. 

Rule  discharged. 


1830. 


Wedlake  v.  Hurley  and  Another.  /.^^A  7^0 

Assumpsit  for  money  had  and  received.    Plea— iVb«  /'xt^^y?^- 
assumpsiL    The  plaintiff  was  the  holder  of  a  promissory  indorsed,  «  Pay 
note,  made  by  one  Gould,  for  103/.  5*.  6rf.,  payable  to  the  ^  ^***„Yet"  ""^ 
plaintiff  at  the  house  of  the  defendants.     The  defendants  provision  for 
received  from  Gould  a  bill  of  the  Bank  of  Ireland  on  the  ^U*of  a,  pay- 
Bank  o{ England,  for  104/.  4*.  6rf.,  which  was  indorsed  by  Jo^Si^of  B.,on 

Gould,  as  follows : —  l»t  Jamuwy, 

'  1830."    B.  re- 

ceived the  pro- 

«  Pay  to  the  order  of  Hurley  ^  Co.  (the  defendants),  ^^j^Jefol^  ^^  ^^ 
under  provision  for  my  note  in  favour  of  T.  Wedlake,  (the  p»y  ^hem  over 

to  C    In  an  ac- 

plaintiff),  payable  at  their  office  on  the  Ist  January,  1830,  uon  for  money 
for  103/.  5*.  6."  efbrc.!^*" 

Held,  that  B, 

This  bill  was  remitted  to  the  defendants  in  a  letter  con-  tTcrbecaule 

B.  had  never 
assented  to  hold  the  bill  or  money  to  the  use  of  C 

o2 
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Ej:ch.  of  Pleas,  taining  instructions  for  the  application  of  the  proceeds 

v...^^^,^..^     of  the  bill,   similar  to  the  indorsement.     The  defend- 

Wedlakb      ants  kept  the  bank-bill  till  it  was  due,  when  they  present- 

HuRLBY.       ed  it,  and  received  the  money;  and,  upon  the  application 

of  the  plaintiff  for  the  money  after  it  had  been  receivedi 

they  refused  to  pay  it  over,  but  kept  it,  claiming  to  set  it  off 

against  a  debt  due  to  them  from  Gould.    Upon  these  facts 

appearing  at  the  trial,  the  Lord  Chief  Baron  nonsuited  the 

plaintiff,  giving  him  leave  to  move  to  enter  a  verdict  for 

the  amount  of  the  bank-bill. 

On  a  former  day,  Maule  obtained  a  rule  accordingly, 
citing  Cramlington  v.  Evans  (a),  Ancher  v.  The  Bank  of 
England  {b),  Sigourney  v.  Lloyd  {c)^  De  Bemales  v.  Ftd- 
ler[d)i  and  KiUby  v.  Williams  (e). 

Jones,  Serjt,  now  shewed  cause. — It  is  clear,  that  if  a 
bill  be  remitted,  with  a  special  direction,  it  must  be  taken 
by  the  remittee  subject  to  that  direction ;  and,  if  he  misap- 
propriate the  bill,  he  will  be  liable  to  the  remitter:  but  the 
question  here  is,  whether  the  person  who  is  the  object  of 
the  remittance,  can  maintain  an  action  for  money  had  and 
received  against  the  remittee.  The  authorities  are  conclu- 
sive, that  he  cannot^  unless  there  be  an  assent,  or,  to  use  a 
phrase  borrowed  from  the  law  of  real  property,  there  be  an 
attornment  by  the  remittee.  Until  there  be  such  an  assent 
or  attornment,  there  is  no  privity  between  the  remittee  and 
the  person  in  whose  favour  the  remittance  is  made.  Se- 
veral cases  may  be  cited  for  the  plaintiff,  which  it  is  un- 
necessary to  discuss  upon  the  present  occasion.  They  are 
resolvable  into  two  classes.  The  first ,  where  a  remittee  is 
held  liable  to  the  remitter  if  he  misapply  the  proceeds  of 


(a)  1  Show.  14.  (d)  14  East,  590,  n. 

(6)  Dougl.  687.  (f)  1  D.  &  R.  476;  5  B.  &  A. 

(c)  8  B.  &  C.  622;  3  Y.  &  J.  815. 
229. 
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bitls  remitted  fur  a  special  purpose;  and  the  second^  wherej  Ej^ch.  of  PUas, 
by  indorsement,  the  negotiability  of  a  bill  is  tied  up,  so  ^  '  > 

that  no  title  to  the  bill  can  be  derived  under  the  indorse-  Wedlakb 
ment,  except  by  acting  in  conformity  therewith.  But  the  hurlet. 
cases  of  Williams  v.  Everett  (a),  and  Yates  v.  Bell  (6), 
are  conclusive  upon  the  point  in  the  present  case. — 
Those  cases  clearly  estabhsh,  that,  until  the  remittee 
has  assented,  there  is  no  privity  between  him  and  the  par- 
ty in  whose  favour  the  remittance  is  made.  When  the 
assent  is  given,  the  creditor  looks  no  longer  to  the  se- 
curity of  his  original  debtor,  but  relies  on  the  assent  of 
the  remittee.  If  the  bill  had  been  lost,  would  the  loss  have 
fallen  upon  the  party  in  whose  favour  the  remittance  was 
made?  Besides,  until  such  a  transfer  be  made,  the  remit- 
ter has  a  right  to  countermand  the  authority  of  the  re- 
mittee, who,  for  this  purpose  is  his  agent.  He  cannot  be 
holding  as  agent  for  both  parties  at  the  same  time,  and 
therefore,  until  something  arises  in  the  shape  of  an  attorn- 
ment, the  third  party  cannot  maintain  an  action  for  money 
had  and  received :  it  is  not  his  money,  but  he  has  his  reme- 
dy against  the  remitter.  In  Williams  v.  Everett  (c).  Lord 
EUenborough  says,  '^  It  will  be  observed,  that  there  is  no 
assent  on  the  part  of  the  defendants  to  hold  this  money 
for  the  purposes  mentioned  in  the  letter,  but,  on  the  con- 
trary^ an  express  refusal  to  the  creditor  so  to  do.  If,  in 
order  to  constitute  a  privity  between  the  plaintiff  and  de- 
fendants as  to  the  subject  of  this  demand,  an  assent,  ex- 
press or  implied,  be  necessary,  the  assent  can,  in  this  case, 
be  only  an  implied  one,  and  that,  too,  implied  against  the 
express  dissent  of  the  parties  to  be  charged.  By  the  act 
of  receiving  the  bill,  the  defendants  agreed  to  hold  it  till 
paid,  and  its  contents,  when  paid,  to  the  use  of  the  remitter. 
It  is  entire  to  the  remitter  to  give  and  countermand  his 


(a)  14  East,  582.  (6)  3  D.  &  A.  64X 
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^xcJu  of  PUa$,  Qwn  directions  respecting  the  bill,  as  often  as  he  pleases; 
^  and  the  persons  to  whom  the  bill  is  remittedi  may  still 
Wedlake  hold  the  bill  till  received,  and  its  amount,  when  received, 
HuBLBT.  ^^^  ^^  "s^  of  the  remitter  himself,  until,  by  some  engage- 
ment entered  into  by  themselves  with  the  person  who  is 
the  object  of  the  remittance,  they  have  precluded  them- 
selves from  so  doing,  and  have  appropriated  the  remit- 
tance to  the  use  of  such  person.  After  such  a  circum- 
stance, they  cannot  retract  the  consent  they  may  have 
once  given,  but  are  bound  to  hold  it  for  the  use  of  the  ap- 
pointee." So,  in  Yates  v,  Bell^  the  present  Lord  Chief 
Justice  of  the  Court  of  Kings  Bench,  says,  "  where  a  par- 
ty, to  whom  a  bill  is  remitted,  repudiates  the  trust  with 
which  the  bill  is  clothed,  that  may  give  to  the  person  re- 
mitting the  bill  the  right  to  bring  trover  for  it,  but  it 
does  not  give  any  right  of  action  to  the  person  to  whose 
account  the  bill  is  directed  to  be  applied ;  and  unless  some 
agreement  had  taken  place  respecting  the  bill  between  the 
defendants  and  the  plaintiffs,  the  former  could  only  be 
considered  as  holding  the  bill  for  the  use  of /it^ram,"  (the 
remitter).  Stuart  v.  Fry  (a)  is  to  the  same  effect.  And 
tliese  cases  shew,  that  unless  there  be  an  assent  by  the  re- 
mittee, the  party  in  whose  favour  the  remittance  is  made, 
cannot  maintain  an  action  against  him  for  money  had  and 
received^ 

m 

Blewitty  contra. — It  may  be  conceded,  that  a  party  in  the 
situation  of  these  defendants  cannot  be  made  chargeable 
in  such  case,  unless  there  be  what  will  amount  in  point  of 
law  to  an  assent  by  him,  or  a  privity  between  him  and  the 
plaintiff*.  The  cases  cited  are  distinguishable  from  this : 
Jirst^  because  here  the  indorsement  on  the  remitted  bill 
was  special  and  restrictive,  whereas,  in  the  cases  cited^ 
the  indorsement  was  general;  and  secondly,  because 
in  those  cases,  and  especially  in  Williams  v.  Everett,  which 

(//)  7  TauiU.  339. 
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is  the  leadinir  authority  in  that  class  of  cases,  there  was  a  Exch,  of  puas, 

.  •  1830 

distinct  repudiation  by  ihe  remittee  of  the  mode  in  which  ^ 

he  was  directed  to  apply  the  proceeds.  To  constitute  an  Wedlake 
assent  ov  privity  in  point  of  law,  it  is  not  necessary  that  hurle\. 
the  parlies  should  meet.  If  a  party,  by  pubBc  advertise*- 
Ment,  offer  a  reward,  there  is  sueh  a  privity  between  him 
and  any  stranger  performing  the  conditions,  that  an  action 
of  asswnpsii  may  be  maintained  for  the  reward.  So,  where 
any  person  receives  money  wrongfully,  and  without  the 
authority  of  the  party  entitled,  there  is  such  a  privity  in  law, 
as  that  an  action  for  money  had  and  received  will  lie.  This 
is  laid  down  as  to  money  received  for  fees  of  an  office  by  a 
party  not  legally  entitled,  and  the  party  really  entitled  to  the 
office  may  bring  an  action  for  money  had  and  received  on 
such  privity..  So,  a  consignee,  who  has  had  no  communi- 
cation with  a  carrier,  may  sue  him  on  the  implied  privity, 
arising,  in  point  of  law,  from  his  being  the  legal  owner  of 
tlie  goods.  In  the  present  case,  the  receipt  of  the  money, 
on  the  terms  of  the  indorsement,  constitutes  an  assent  to  em- 
ploy it  on  those  terms.  The  authority  under  which  the  de- 
fendants received  the  money  restricted  the  application  of 
it*  The  defendants  could  not  repudiate  the  terms  of  the 
indorsement;  wherever  they  carried  the  bill,  they  shewed 
that  they  had  received  it  on  the  restrictive  terms  of  the 
special  indorsement.  Sigoumey  v.  Lloyd  shews  that  the 
indorsement  in  the  present  case  operates  as  a  restriction  of 
the  proceeds,  when  received,  to  the  special  purposes  men- 
tioned in  the  indorsement,  and  that  such  restriction 
extends  to  whomsoever  the  bill  may  come.  The  words 
of  the  indorsement  in  Sigourney  v.  Lloyd  were,  **  Pay  S. 
WilUams,  for  my  use:"  tfilliams  got  the  bill  discounted, 
and  misappropriated  the  proceeds.  It  was  held  by  tlie 
Court  of  Kings  Benchf  and  afterwards  in  the  Exchequer 
Chamber^  in  error,  that  the  party  who  took  the  bill  from 
Williams  was  liable.  The  act  of  recieiving  the  money  on 
such  an  indorsement  is  an  acknowledgment  by  the  party 
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^'^\^^*"'   ^^  receiving,  that  he  receives  it  on  the  terms  of  the  in- 
N^..^^ — /     dorsement.    If  the  assent  were  express,  the  plainiff's  right 
WEDJ.AKE      58  clear;  and  the  receipt  of  the  money  on  the  indorsement 
Hu^LEy.       in  question  is,  m  point  of  law,  an  assent.    By  not  repudi- 
ating the  special  direction  of  the  remitter,  an  assent  may 
Also  be  implied.     In  WiUiams  v.  Everett^  and   Yates  v. 
Pell^  there  was  an  ei^press  refusal;  and  the  judgment  of 
the  Court  of  King^s  Beneh,  in  both  these  cases,  proceeded 
on  the  ground  of  the  repudiation  of  the  appropriation  di- 
rected by  the  remitters. 

Alexander,  L.  C.  B. — I  retain  the  opinion  which  I  ex- 
pressed at  the  trial,  and  still  think  that  the  nonsuit  in  this 
case  was  right.  The  principle  of  the  cases  cited  in  favour 
of  the  defendants  is  clear.  Those  cases  establish  this  rule: 
that  the  party  in  whose  favour  such  a  direction  as  the  pre- 
sent is  given,  can  maintain  no  action  without  something 
having  been  done  by  the  remitter,  which  amounts  to  a 
privity  or  assent.  It  would  be  highly  inexpedient  to  dis- 
turb so  intelligible  a  landmark. 

Garrow,  B. — I  am  of  the  same  opinion.  There  is  no 
difference,  in  reason,  between  a  direction  expressed  in  a 
I^^tter,  and  one  written  on  the  back  of  a  bill. 

Vaughan,  B. — I  am  of  the  same  opinion;  and  think,  that 
the  Lord  Chief  Baron  was  perfectly  correct  in  directing  a 
nonsuit  in  this  case.  The  facts  of  the  case  are — that  Gould^ 
living  in  Ireland^  has  two  creditors  in  England.  He  re- 
mits to  one  of  them  an  Irish  bill  payable  in  England^  with 
an  express  direction  to  apply  the  proceeds  in  discharge  of 
a  promissory  note  held  by  his  other  creditor.  The  bill 
arrives  in  England^  and  the  proceeds  are  received  by  the 
remittee.  On  the  misappropriation  Gould  might  have 
maintained  an  action,  but  the  present  plaintiff  cannot  It 
is  impossible  to  distinguish  this  case  from  that  of  fVilUams 
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V.  Everett.     In  that  case,  one  Kelly  made  a  remittance  to    RrcLofPUat, 
bankers  in  London,  with  directions  to  pay,  amongst  others,  ^  '   ^ 

the  plaintiffs ;  and  he  sent  a  notification  to  the  plaintiffs,  Wbdlake 
that,  if  they  called  on  the  bankers,  they  would  probably  Hurlet. 
be  paid.  The  plaintiff*  called,  but  the  bankers  refused  to 
pay  him.  The  bankers  afterwards  received  the  proceeds, 
and,  according  to  the  doctrine  contended  for  by  the  pre- 
sent plaintiff*,  such  receipt  amounted  to  an  assent.  That, 
however,  is  a  fallacy.  Suppose  the  remittee  were  to 
become  bankrupt,  would  that  be  a  discharge  as  between 
the  remitter  and  the  creditor?  To  enable  a  party  to  re- 
cover in  such  a  case,  there  must  be  an  assent  or  agree- 
ment by  the  remittee  to  hold  the  bill  or  the  proceeds  for  the 
plaintiff*;  and,  for  want  of  such  a  privity  or  assent,  the  pre- 
sent action  must  fail.  The  want  of  an  express  repudia- 
tion makes  no  diff*ercnce,  because  the  principle  is,  that 
there  must  be  an  assent 

BoLLAND,  B. — This  case  admits  of  no  doubt,  if  the  facts 
be  the  same  as  in  the  case  of  fVilUams  v.  Everett.  Now, 
it  seems  to  me,  that  the  facts  are  in  substance  the  same, 
and  that  the  attempt  to  distinguish  the  two  cases  is  inef- 
fectual. There  is  no  analogy  between  this  case  and  that 
of  the  carrier,  to  which  allusion  has  been  made.  The  car- 
rier's liability  is  to  that  party  in  whom  the  property  in  the 
goods  is,  and  a  privity  exists  between  him  and  the  con- 
signor or  consignee,  according  to  their  respective  rights. 
In  Williams  v.  Everett  the  letter  was  as  strict  an  appro- 
priation, as  the  indorsement  on  the  bill  is  in  the  present 
case.  The  present  is  an  endeavour  to  extend  the  privity 
further  than  the  law  allows.  The  rule  must  be  discharged. 

Rule  discharged. 
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ExeKo/PUas, 
1830. 

^^ — V — '  Paddock  r.  Jouk  Fradley  and  Buckley. 

ment promised  JPRESPASS  for  breaking  a  close  called  Big  Brians 
the  hands  of  the  TVood,  and  Carrying  away  clay  and  marl.  Pleas,  ^r*/,  not 
thcwe^rick-*"  gu^'^yj  secondly ^  leave  and  licence;  thirdly ^  leave  and  li- 
works,  copyhold  cencc  from  the  plaintiff  to  the  defendant,  John  Fradley^ 

of  inheriunce,  * 

theointhepos-  and  to  one  Joseph  Fradley y  to  dig  and  get  clay  and  marl 
with  full  liberty,  ^^^  of  the  locus  in  quo^  Sfc.^  and  that  John  Fradley ^  in  his 
of*i?*  ind^ci^  ^^"  right,  and  Buckley y  as  the  servant  of  John  Fradley 
surrender  was  and  Joseph  Fradley ^  did  the  acts  complained  of  under  the 
and  c.  entered  last  mentioned  leave  and  licence.  Replication  to  the  two 
nSlw.*  B^^after-  ^^^^  pleas,  de  injurid  sud  proprid,  without  such  leave  and  li- 

wardasurren-        ccnCC 
dered  hu  inter- 
est to  a,  and  an       At  the  trial,  before  Littledale  J.,  at  the  last  Lent  assizes 

pass  haruig  "  foJ^  ^hc  county  of  Stafford^  the  plaintiff  having  proved  a 
*****iirtc*  d  P^^  facie  case,  the  defendants  gave  in  evidence  an 
/).,  they  pleaded  agreement  dated  the  10th  September,  1827,  made  between 
from^.to  ii.and  the  plaintiff  of  the  one  part,  and  Joseph  Fradley ,  and  John 
io'hbomi^hf  Fradley y  therein  described  as  brickmakers>  of  the  other 
and/),  as  the  part;  whereby  the  plaintiff,  in  consideration  of  the  rents 
c,  and  by  their  and  agreements  thereinafter  mentioned,  promised  and 
which  ^.  repii-  agreed,  to  and  with  the  said  John  Fradley  and  Joseph 
&c.*Th*^  ^^^^^V*  ^**  he  the  said  plaintiff  should  and  would,  at  the 
tion  being,  whe-  then  next  general  or  some  special  court  baron  of  the  lord 

ther  the  locus  in 

quo  was  com-  of  the  manor  of  Newcastle-under-Lyme,  surrender  into  the 
agiwnwif^.  hands  of  the  lord  of  the  said  manor,  by  the  rod,  or  other- 
was  called  by      wisc,  according  to  the  custom  thereof,  all  those  brickworks^ 

the  defendants  .  °  .  ,  .      .  ' 

to  prove,  by  pa-  being  copyhold  of  in/ieritance  within  the  said  manor ,  situ- 

of  the  pUinti^  ^^^  ^  S/tclton,  then  in  the  possession  of  the  said  plaintiff, 

^^^^^,  aurf  also  full  right,  power,  and  authority  to  get  marl  and 

prised.  ii.*seiri.  clau  thercout,  as  well  for  makina  bricks,  as  for  sale,  toge- 

dence  was  ob-  ,  ,  'o 

jccted  to,/ryf,  thcr  with  &c.,  to  the  use  of  the  said  John  Fradley  and  Jo- 
bouo'dto^d'^.  ^^P^  Fradley,  for  the  tenn  of  fourteen  years  from  the 

nify  D.  his  ser- 
vant, for  an  act  done  by  his  command  in  the  assertion  of  a  supposed  right;  and  2mdly,  because  it  was 
not  competent  to  the  defendants  to  extend  by  parol  evidence  the  terms  of  the  agreement  to  pre- 

^^?  .K  !  .l'**'*'*Tu^''-  *'  ^^"^  time:-^r«,  first,  that  B.  was  a  competent  witness;  and 
secondly,  that  the  icmuof  the  agreement  being  ambigiraus  might  he  explained  bv  parol  tcstimoiiv. 
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25th  day  of  December  then  next,  yielding  and  paying  a  Exch.  of  PUas, 
yearly  rent,  &c.    No  surrender  appeared  to  have  been  -* 

made,  but  the  defendants  had  carried  on  the  brickworks  Paddock 
for  some  time  under  this  instrument.  The  question  at  the  frad'ley. 
trial  was,  whether  the  agreement  was  intended  to  extend 
to  the  locus  in  quo^  the  plaintiff  contending,  and  giving  evi- 
dence to  prove,  that  the  agreement  was  confined  to  a  close 
which  he  called  Little  Brian's  JVood,  where  the  old  brick- 
works had  been,  and  that  it  did  not  extend  to  the  locus  in 
quo,  which  he  called  Big  Brian's  Wood;  the  defendants 
contending,  that  the  locus  in  quo  was  comprehended  in  the 
agreement. 

The  defendants  called  Joseph  Fradley,  for  the  purpose 
of  proving,  amongst  other  things,  declarations  made  by  the 
plaintiff,  when  the  agreement  was  entered  into,  defin- 
ing the  land  which  the  Fradleys  were  to  hold  under 
the  agreement,  and  which  included  the  locus  in  quo.  It 
was  objected  for  the  plaintiff,  ^r^/,  that  Joseph  Fradley 
was  an  interested  witness,  notwithstanding  a  release  pro- 
duced by  the  defendants  of  all  his  interest  under  the 
agreement^  to  his  brother  John  Fradley  the  defendant ; 
and  secondly i  that  his  evidence  was  inadmissible  to  vary 
the  written  agreement.  The  learned  Judge  received  the 
evidence,  and  the  Jury  found  a  verdict  for  the  defendants. 

Campbell,  on  a  former  day,  had  obtained  a  rule  for  a 
new  trial  on  the  above  points ;  against  which  cause  was  now 
shewn  by — 

Taunton,  and  Peake,  Serjt.; — ^The  only  question  at  the 
trial  was,  what  were  the  premises  comprehended  in  the 
agreement.  The  expression  ''  all  those  brickworks,"  was 
ambiguous,  and  therefore  parol  evidence  was  admissible, 
not  to  vary  the  terms  of  the  written  instrument,  but  to  ex- 
plain the  ambiguity.  A  question  of  parcel  or  no  parcel  can 
only,  in  general,  be  determined  by  parol  evidence.  Where 
the  expression  is  general  and  indelerminate,  as  in  the  pre- 
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Exeh,  of  PieoMf    Sent  case,  parol  testiifnony  is  clearly  admissible.     As  to 
^     the  objection  on  the  ground  of  interest,  it  is  clear,  that  Jo- 
Paddock       seph  Fradleifs  interest  was  the  other  way,  for  he  was  called 
Fradley.       to  prevent  a  co-trespasser  from  being  fixed,  and  he  was 
not  liable  to  be  sued  for  contribution,  as  there  can  be  no 
contribution  between  tort-feazors.  Merryweather  v.  Nix- 
ait  (a).    Joseph  Fradley  might  have  been  a  witness  for  the 
defendants,  even  without  the  release  or  conveyance  of  his 
interest,  which  was  produced.   The  verdict  in  the  present 
case  could  have  no  possible  effect  on  his  interest  under  the 
agreement,  or  in  any  action  to  be  brought  on  the  agree- 
ment against  him.     But,  admitting  that  his  interest  under 
the  agreement  disqualified  him,  the  release  of  his  interest  to 
his  joint-tenant,  who  was  capable,  in  point  of  law,  of  taking 
such  a  release,  rendered  him  clearly  a  competent  witness. 

Talfourdy  contra. — The  description  of  the  premises  in  the 
agreement  is  not  merely  *^  all  those  brickworks  situate  &c.," 
but  it  proceeds  "  now  in  the  possession  of  the  plaintiff,^* 
Two  questions  arise,  ^r«/,  whether  Joseph  FrcMey  was' 
a  competent  witness  to  give  any  evidence  at  all  for  these 
defendants ;  and  secondly ^  whether,  supposing  him  to  be 
competent,  the  parol  evidence  given  by  him  tb  vary  the 
terms  of  the  written  agreement  was  admissible. 

Firsts  as  to  the  objection  to  the  competency  of  the  wit- 
ness Joseph  Fradley.  The  release  produced  did  not  in 
the  least  touch  the  objection.  The  objection  was,  that 
£tic^/iey  justified  as  the  ^erfdiXitoi  Joseph  Fradley ^  and  by 
his  command,  which  was  not  traversed;  and  it  must  be 
taken  upon  this  record,  and  as  against  these  defendants,  that 
Buckley  had  the  command  oi  Joseph  Fradley ^  to  do  the  acts 
complained  of,  as  his  servant.  There  was,  therefore,  upon 
his  part,  an  implied  contract  to  indemnify  Buckley  for  what 
he  did  in  pursuance  of  that  order.  The  only  release,  there- 
fore, which  would  have  been  effectual,  was  a  release  from 

(a)  8  T.  II.  186. 
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Buckley  to  Joseph  Fradley^  and  the  release  from  him  Exch,  of  puat, 
to  Buckley  did  not  touch  the  objection.     Merryweather     ^  *  v 

V.  Nixan  was  cited  on  the  other  side,  to  shew,  that  there  is  Paddock 
no  contribution  between  co-trespassers.  That  is  not  dis-  Fradley. 
puted,  but  Lord  Kenyan's  judgment  in  that  case  makes 
out  the  argument  for  the  present  plaintiff.  Lord  Kenyan 
carefully  guards  against  the  doctrine  there  laid  down,  being 
extended  to  a  case  like  the  present;  for  he  says  *^  that  this 
decision  would  not  affect  cases  of  indemnity,  where  one  man 
employed  another  to  do  acts,  not  unlawful  in  themselves, 
for  the  purpose  of  asserting  a  right."  Indeed,  it  would  be 
highly  inconvenient  if  a  man's  labourers  were  not  to  be  in- 
demnified for  acts  which  they  supposed  lawful,  and  which 
were  done  by  the  master's  order  in  the  assertion  of  supposed 
rights.  The  rule,  of  there  being  no  contribution  between 
joint  wrong  doers,  therefore,  does  not  apply  to  this  case, 
where  the  acts  complained  of  were  done  in  the  assertion 
of  the  alleged  rights  o(  Joseph  Fradley.  He,  therefore,  was 
bound  to  indemnify  Buckley,  and  incompetent  to  give  evi- 
dence on  Buckley's  behalf,  without  a  release  from  him. 

But  secondly,  evidence  of  conversations  between  Joseph 
Fradley  and  the  plaintiff  was  not  admissible  to  vary  the 
terms  of  the  written  instrument.  The  agreement  was  not 
uncertain.  It  did  not  extend  to  all  that  Paddock  had  in 
the  manor,  but  was  restricted  to  what  was  then  in  his  own 
possession.  After  evidence  had  been  given  to  shew  what 
was  then  in  his  possession,  which  did  not  include  Big 
Brian*s  Woody  parol  evidence  to  shew  that  more  than  was 
then  in  his  possession  was  intended  to  pass,  was  clearly  in- 
admissible.    Doe  dem.  Brown  v.  Brown  {a). 

Garrow,  B. — This  was  an  action  of  trespass  quare 
clausum /regit,  in  which  the  plaintiff  declared  in  the  usual 
way.    The  defendants  pleaded,  Jirst,  the  general  issue; 

;«)  11  East,  441. 
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^"^'ii!^'''^^  '  «tfcoiirf/y,  a  general  plea  of  leave  and  licence;  and  thirdly ^ 

' V — ^     a  leave  and  licence  from  the  plaintiff  to  John  and  Joseph 

Paddock  Fradhy^  under  which  John  Fradley  justified  in  his  own 
I^RADLEY.  rights  and  Buckley  as  servant.  The  foundation  of  the 
pleas  of  leave  and  licence  stands  on  the  agreement  proved 
to  have  been  entered  into  between  the  plaintiff  and  the 
two  Fradleys,  by  which  the  plaintiff  agrees  to  surrender 
to  their  use,  **  all  those  briclworks  now  in  the  possession  of 
the  plaintiff''  On  the  trial,  Joseph  Fradley ^  one  of  the 
parties  to  this  agreement,  was  called  for  the  defendants.  He 
was  objected  to;  upon  which  the  defendants  produced  a  re- 
lease of  his  interest  to  John  Fradley j  made  at  a  time  an- 
tecedent to  the  trial.  It  was  objected,  that  he  was  interest- 
ed, as  Buckley  yoA^i&eA  by  his  command,  and  be  might  be 
liable  over  to  Buckley*  It  appears  to  me  that  he  was  a 
competent  witness  for  the  purpose  for  which  he  was  called. 
'*  All  his  brickworks,*'  is  an  ambiguous  expression.  What 
were  "  all  his  brickworks/'  must  be  collected  from  some- 
thing out  of  the  four  comers  of  the  agreement.  I  am  of 
opinion,  therefore,  that  Joseph  FradUy^  having  released 
his  interest  under  the  agreement,  was  a  competent  witness 
to  prove  what  was  intended  to  pass  by  ''  all  the  brick- 
works." 

Vauohan,  B. — I  am  of  the  same  opinion.  The  ques- 
tion is,  whether,  under  the  circumstances,  Joseph  Fradley 
was  a  competent  witness  to  give  any  evidence  for  the  de- 
fendants, and,  if  so,  whether  he  could  give  the  particular 
evidence  in  question.  The^first  objection  is  founded  upon 
the  supposed  interest  of  Joseph  Fradley.  The  strongest 
argument  on  this  point  arises  on  the  form  of  the  plea;  it 
is  put  for  the  plaintiff  thus: — Buckley  justi&e^  as  the  ser- 
vant of  John  Fradley  and  Joseph  Fradley^  and,  as  the 
command  is  not  traversed,  it  must  be  taken  that  he 
did  the  act  as  their  servant.  It  is  then  said,  that  Joseph 
Fradley  could  not  be  a  witness  for  the  defendants,  because. 
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if  a  verdict  passed  against  Buckley ,  inasmuch  as  Buckley  BxcU.  of  Pleas, 
justifies  as  servant  o(  Joseph  Fradley,  the  master  must  ^ 

indemnify  the  servant;  and  that  an  undertaking  to  do  so       Paddock 
will  be  impUedy  in  law,  though  none  be  expressly  entered      pradley. 
into.     This  proposition  may  be  correct  as  applied  to  con- 
tracts, but  it  does  not  apply  to  actions  of  tori.     This  was 
distinctly  laid  down  in  Merryweather  v.  Nixan.     The 
foundation  of  the  plaintiff's  argument  therefore  fails,  be- 
cause it  is  rested  simply  upon  the  position,  that  Joseph 
Fradley  had  an  interest  to  prevent  the  verdict  passing 
against  Buckley^  upon  the  ground  that  the  law  would  im- 
ply an  engagement,  upon  the  part  of  Joseph  Fradley,  to 
indemnify  Buckley  agiiinst  the  consequences  of  an  act  done 
as  his  servant  and  by  his  command.     If,  then,  he  was  a 
competent  witness,  was  he  competent  to  give  the  evidence 
in  question?   It  is  said,  that  he  is  not  competent  to  vary 
the  terms  of  a  written  agreement.     The  terms  of  the 
agreement  are,  *'  all  those  brickworks  now  in  the  posses-^ 
sion,"  &c»    It  is  said  that  there  is  no  ambiguity  in  this 
agreement;  that  there  is  nothing  to  be  explained;  but  that 
the  premises  must  be  confined  to  what  was  in  the  posses- 
sion of  the  plaintiff  at  the  time  of  the  agreement;  and 
therefore  that  no  evidence  was  admissible  to  extend  the 
premises  beyond  what  was  then  in  his  possession.     In 
Goodiitle  dem.  Rad/ord  v.  Southern  (o),  where  a  testator 
devised  all  his  farm,  called  Trogue*s  Farm,  then  in  the  oc- 
cupation of  A.  C,  and  it  appeared  that  part  only  of  that 
farm  was  in  the  occupation  of  A.  C,  parol  evidence  was 
admitted  to  extend  the  devise  to  other  lands  of  Trogues 
Farm,  not  in  the  occupation  of  A.  C.    This  case,  there- 
fore, shews,  that  parol  evidence  is  admissible  to  explain  such 
an  ambiguity  as  the  present.     In  the  present  case,  it  being 
ambiguous  of  what  the  brickworks  consisted,  it  was  com- 
petent for  the  defendants  to  give  parol  evidence  to  explain 

(rt)  1  M.  &  S.  299. 


96  CASES  IN  THE  EXCHEQUER, 

Exch,  of  Pleas,  what  those  were  which  were  intended  to  be  comprised ; 

1830  . 

^     and  as  it  appears  that  Joseph  Fradley  had  no  interest, 

Paddock      and  the  form  of  the  plea  does  not  raise  an  undertaking  on 

Fradley.      his  part  to  indemnify  Buckley ^  I  am  of  opinion,  that  Joseph 

Fradley  was  a  competent  witness,  and  that  his  testimony 

was  properly  received. 

BoLLAND,  B. — There  are  two  material  points  for  our  con- 
sideration in  this  case.    Firsts  whether  Joseph  Fradley  was 
interested,  and  therefore  incompetent  to  give  evidence  for 
the  defendants ;  and  secondly ^  whether  his  evidence  was 
admissible  to  explain  the  written  agreement.     I  have  look* 
cd  in  vain  for  something  to  shew  an  engagement  to  in- 
demnify Buckley i  upon  which  the  argument  for  the  plain- 
tiff has  been  founded.     It  would  be  very  different  if  there 
had  been  any  warranty  or  covenant  on  the  part  of  Joseph 
Fradley;  because,  then  it  might  fairly  have  been  said,  that 
he  came  to  support  the  rights  to  which  such  covenant  or 
warranty  applied,  and  so,  that  there  ought  to  have  been  a 
release  from  Buckley.     It  being  therefore  non-apparent 
that  there  was  any  such  engagement  to  indemnify,  and 
the  form  of  the  plea  not  appearing  to  me  necessarily  to 
imply  an  indemnity,  I  am  of  opinion,  that  c/b^epA  JPracf- 
ley  was  a  competent  witness,  without  a  release  from  Buck' 
ley.    With  regard  to  the  second  question,  namely,  whe- 
ther Joseph  Fradley  could  be  called  to  explain  the  written 
agreement,  I  am  of  the  same  opinion  as  the  rest  of  the 
Court.     In  all  matters  of  this  description,  we  must  look  to 
the  instrument,  and  to  the  words  of  it;  if  the  words  are 
clear,  a  witness  cannot  be  called  to  explain  the  intent;  but 
if  they  are  ambiguous  and  indeterminate,  the  instrument 
may  be  explained  by  parol  testimony.     This  instrument  is 
of  the  latter  description,  and  therefore,  in  my  opinion,  the 
evidence  was  admissible;  and,  having  been  given  by  a  com- 
petent witness,  the  rule  must  be  discharged. 

Rule  discharged. 
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EAch,  of  Pleos, 
1830. 

Ladd  r.  Arnaboldi. 

J.  H£  defendant  was  arrested  on  a  quo  minus  issued  the  By  ruling  i\ie 
2Gth  November,  returnable  the  28th  (the  last  day  of  Mi-  [n^hf  bodjbf- 
ciaelmasTeTm\  and  on  the  4th  December  put  in  bail,  fore  the  time  for 

jiMtifylng  bail 

which  were  duly  excepted  to.  On  the  23rd  January  (the  has  expired, 
first  day  of  Hilary  Term),  the  defendant  obtained  time  to  d^not  enlarge 
justify  on  the  27th,  and  on  the  25th  gave  notice  of  adding  ^r^n^bwi'ilir-" 
and  justifying  bail  for  that  day.  On  the  25th  the  sheriff  tiUheespiration 
was  ruled  to  bring  in  the  body  (in  six  days);  and  the  if,  ai  the  period 
bail  not  having  justified  on  the  27  th,  the  plaintiff  on  that  ailfu^'ofS^"' 
day  took  an  assifniment  of  the  bail  bond,  and  issued  writs  ^^7  ^i«*  ^^« 

•^  ^  time  for  justifS- 

thereon  against  the  defendant  and  his  bail.     On  the  30th  cation' expires, 
the  bail  j  ustified.  «^m«rinhe 

bail  bond;  for, 
by  so  doing,  he 

In  Hilary  Term,  Archbold  obtained  a  rule  to  shew  cause  waives  the  body 
why  the  proceedings  upon  the  bail  bond  should  not  be  set  b.,  diunuienu. 
aside  for  irregularity.  JT^'^- 

tify  his  bail  in 
due  time,  and 

John  Jervis  shewed  cause. — This  rule  may  be  put  upon  amperuit  ad 
two  grounds:  Firsi,  that  by  ruling  the  sheriff  the  plain-  toTdedaration 
tiff  has  made  his  election,  and  cannot  afterwards  proceed  2?^^**^^*^m^' 
against  the  bail;  and,  secondly,  that  the  rule  to  bring  in  order  the ap- 
tbe  body  enlarges  the  time  for  the  justification  of  the  defendant  to  be 
bail.  An  assignment  of  the  bail  bond  may  be  taken  after  Jhedrron"hieh 
a  rule  to  bring  in  the  body,  and  even  after  an  attachment  ^^«  bail  justi- 

nod* 

has  been  lodged  against  the  sheriff,  if  the  attachment  be 
waived.  Brown  v.  Neave  (a),  Pople  v.  Wyatt  (6).  The 
bail  are  not  prejudiced  by  proceedings  against  the  sheriff, 
but  it  is  otherwise  if  the  assignment  be  first  taken,  be- 
cause then  the  sheriff  is  deprived  of  his  indemnity,  and 
no  subsequent  proceeding  can   be   taken  against  him. 

(a)  Wightw.  406.  (6)  15  East,  215. 

VOL.  I.  H 
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Ejtek.  of  PieoM,  Now,  if  the  plaintiff  may  waive  an  attachment  against  the 

sheriff  and  proceed  against  the  bail,  a  fortiori,  he  may 
waive  a  rule  to  bring  in  the  body,  which  is  merely  a  pre* 
Hminary  step  to  expedite  the  proceedings,  at  a  period  of 
the  cause  when  it  is  uncertain  whether  a  defanlt  will  be 
committed  by  the  defendant.  Upon  this  subject  the  case 
of  Paidevin  v.  Harvey  (a)  is  an  express  authority.  There 
a  rule  nisi  was  gnmted  to  set  aside  the  proceedings  on  a 
bail  bond,  on  the  ground  that  the  assignment  had  been 
taken  after  senrice  of  a  rule  upon  the  sheriff  to  bring  in 
the  body;  but  the  Court  discharged  the  rule,  on  the  grounds 
that  the  plaintiff  might  waive  the  proceedings  against  the 
sheriff,  and  take  an  assignment  of  the  bond.  That  case, 
although  it  is  not  a  decision  of  this  Court,  was  acted  upon 
and  recognized  in  the  case  oi Brown  v.  Neave  in  this  Court; 
and  although,  in  a  late  case,  ( Whittle  v.  Oldacre)  (6),  it  was 
decided,  that,  in  the  Court  o{  King's  Bench,  the  rules  upon 
the  sheriff,  and  the  time  allowed  the  defendant  for  putting 
in  and  perfecting  bail,  are  concurrent,  and  expire  toge- 
ther, that  case  is  no  authority  for  the  practice  of  this 
Court,  which  has  been  different;  more  particularly  as  in 
that  case  the  plaintiff  adopted  the  rule  for  bringing  in  the 
body  by  taking  no  steps  at  the  period  when,  independent* 
ly  of  that  rule,  the  time  for  justification  would  have  expir- 
ed; whereas,  in  thb  case,  the  time  for  justification,  inde* 
pendently  of  the  rule,  did  not  expire  until  the  27th,  upon 
which  day  the  assignment  was  taken. 

ArchboU,  contra. — In  the  case  of  fFkittlev.  Oldaer9 
all  the  authorities  were  reviewed,  and,  after  deliberation^ 
the  Court  of  King's  Bench  decided,  that  when  the  sheriff 
is  ruled  to  bring  in  the  body,  proceedings  cannot  be  taken 
on  the  bail  bond  until  that  rule  has  expired.    An  assign* 

(a)  Wightw.  407.  (6)  7  B.  &  C.  478;  1  M.  &  R.  298. 
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raent  before  that  time  is  therefore  irregular,  and  it  ought  E*ch.  of  Pleas, 
to  be  so,  because,  in  practice,  when  the  sheriff  is  ruled,  he 


gives  notice  to  the  bail,  and  it  would  lead  to  great  incon- 
venience if  proceedings  could  be  taken  against  tbem  be-     A«NAJlOLD^ 
fore  that  rule  expires. 

Per  Cur. — The  proceedings  are  regular  according  to 
the  practice  of  this  Court.  By  not  perfecting  his  bail  in 
due  time,  the  defendant  is  in  defaidt,  and  the  right  of  the 
plaintiff  to  an  assignment  of  tlie  bail  bond  attaches,  and  is 
complete  upon  that  default.  The  oh^ct  of  the  rule  is  to 
bring  the  sheriff  into  contempt,  and  is  a  distinct  and  sepa- 
rate proceeding. 

An  affidavit -of  merits  was  afterwards  produced,  and 
the  rule  was  made  absolute,  the  bail  bond  standing  as  a 
security.  The  plaintiff  did  not,  however,  draw  up  and 
serve  this  rule,  but  pleaded  to  tlie  declaration  upon  the 
bail  bond,  comperuit  ad  diem. 

A  rule  was  afterwards  obtained,  calling  upon  the  de- 
fendant to  shew  cause  why  the  appearance  of  the  defend- 
ant should  not  be  recorded  as  of  the  dOth  January,  on 
which  day  the  bail  justified,  upon  the  authority  of  Au$ten 
V.  Fenion  (a),  and  AUday  v.  George  (b). 

Chilian  shewed  cause. — The  Court  will  not  make  this 
nde  absolute  if  the  bail  were  justified  in  due  time.  Now, 
«poD  this  point,  there  are  distinct  authorities,  that  if  the 
plaintiff  rules  the  sheriff  to  bring  in  the  body,  he  thereby 
gives  the  defendant  tiie  4same  time  for  justifying  his  bail 
as  the  sheriff  has  for  bringing  in  the  body.  In  Wright 
V.  Walker  (c)  it  was  expressly  decided,  that,  if  bail  are  put 
in  and  justified  according  to  the  rule  upon  the  sheriff,  the 
plaintiff  cannot  proceed  upon  the  bail  bond ;  and  in  Black-' 

{a)  1  Tftimt.  23.  (b)  9  Price,  406.  (c)  3  B,  &  P.  564, 

h2 


100  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pleas,  fordv,  Hawkins  (a)  the  same  point  was  decided,  although, 

by  the  report,  the  decision  proceeded  upon  the  ground 
that  by  ruling  the  sheriff  the  plaintiff  had  made  his  elec* 
tion,  and  could  not  afterwards  proceed  against  the  bail. 
In  Whittle  v.  Oldacre,  however,  all  the  cases  were  review- 
ed, and  the  Court,  having  taken  time  to  consider,  exam- 
ined the  affidavits  in  each  case.  That  case,  therefore, 
which  is  expressly  in  point,  is  of  great  authority.  Brown 
V.  Neave  and  Poidef)in  v.  Harvey  are  not,  when  examin- 
ed,  opposed  to  these  authorities.  In  the  first,  the  attach- 
ment had  been  set  aside;  and  then,  upon  the  authority  of 
Pople  V.  Wyait  (6),  it  was  regular  to  proceed  against  the 
bail;  in  the  second,  it  is  uncertain,  from  the  note,  whe- 
ther the  rule  to  bring  in  the  body  had  expired.  If  it  had 
expired,  k  was  regular  to  proceed  against  the  bail,  because 
it  might  be  waived ;  and,  if  it  had  not  expired,  that  which 
was  a  decision  of  the  Court  of  King's  Bench  has  been 
overruled  by  the  late  case  of  Whittle  v.  Oldacre. 

John  Jervis,  contra. — The  practice  of  the  Common  Pleas 
proceeds  upon  the  ground  of  an  election,  in  which  respect 
the  practice  of  this  Court  is  different  (c);  and  this  observa-* 
tion  disposes  of  the  cases  decided  in  that  Court.  This  dif- 
ference in  the  practice  of  the  different  Courts  is  also  a  rea- 
son why,  upon  questions  of  practice,  it  is  impossible  to  be 
bound  by  decisions  in  other  Courts ;  and  although  it  is  de- 
sirable that  the  practice  of  the  different  Courts  should  be 
assimilated,  until  that  is  done,  each  Court  must  be  bound 
by  its  own  practice.  Now,  that  the  assignment  of  the  bail 
bond  was  regular  in  this  case  has  already  been  decided, 
and  the  case  of  Poidecin  v.  Harvey  is  an  authority  for 
that  judgment;  for  although  that  was  not  a  decision  of 
this  Court,  it  was  acted  upon  and  recognized,  and  thus 

(a)  7  B.  Moore,  600;  1  Bing.         (6)  15  East,  215. 
J8l.  (c)  1  Tidd,  297;   I  Man.  121. 
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became  the  rule  of  practice  of  this  Court.  *  By  the  default  Exch.  of  ruas^ 

.  .  1830. 

of  the  defendant,  the  right  of  the  plaintiff  to  the  assign-  ^  '  ^ 

ment  is  perfected ;  Bond  v.  Evans  {a) ;  and  in  this  Court  Ladd 
the  rule  upon  the  sheriff  is  not  a  step  in  the  cause,  but  arnauoldi. 
collateral  merely,  for  the  purpose  of  expediting  the  pro- 
ceedings, and  enabling  the  plaintiff,  when  the  period  ar- 
rives at  which  he  must  elect  his  course,  to  proceed  against 
tlie  sheriff.  Before  that  period  arrives,  the  rule  may  be 
waived  within  the  time  allowed  for  justification  indepen- 
dently of  the  rule. 

The  Court  took  time  to  consider ;  and  there  being  a 
difference  of  opinion,  the  Judges  delivered  their  judgments 
seriatim. 

Garrow,  B.,  after  briefly  stating  the  facts  and  dates  of 
the  case,  expressed  his  opinion,  that  the  assignment  of  the 
bail  bond  was  regular,  according  to  the  practice  of  this 
Court ;  that  the  assignment  having  been  taken  on  the  27th 
January,  the  plaintiff  had  waived  the  rule,  and  could 
not  be  said  to  have  made  his  election  to  proceed  with  the 
rule  so  as  to  enlarge  the  time  for  putting  in  bail,  and  that, 
therefore,  the  rule  ought  to  be  made  absolute. 

Vaughan,  B. — This  was  a  rule  calling  upon  the  defend- 
ant to  shew  cause,  why  his  appearance  should  not  be  re- 
corded as  of  a  particular  day.  It  was  an  action  upon  a 
recognizance  of  bail,  to  which  the  defendant  pleaded  com- 
peruit  ad  diem;  and  if  the  plaintiff  be  not  entitled  to 
make  this  rule  absolute,  he  will  be  defeated  in  this  action. 
It  would  seem,  therefore,  that  the  plaintiff  is  entitled  to 
make  this  rule  absolute  ex  debito  justiti^e,  and  there  are 
authorities  which  sanction  the  application,  provided  the 
facts  of  the  case  warrant  the  Court  in  exercising  their  dis- 

(a)  7  D.  &  U.  374 ;  4  B.  &  C.  864. 
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Exeh.  of  pfta»,  cretioTi  to  ffranl  k.  At  one  time  it  seems  to  have  been 
v.^..^^^^.^  doubted,  whether  this  Court  could  entertain  an  applica- 
Lado  tion  like  the  present  (a);  but,  in  the  case  of  AUday  v. 
Arnabolih.  Georgeitf)^  this  Court  retraced  their  steps,  and  granted 
the  amendment,  being  of  opinion  that  the  motion  waa  found- 
ed in  reason.  In  Ansten  v.  /Vii/on(c),  also,  a  similar 
amendment  was  made,  and  the  Court  said,  "  the  entry  of 
bail  relates  generally  to  the  term,  the  effect  of  which  must 
be,  that  the  action,  though  properly  commenced,  will  be 
defeated.  There  can  be  no  reason  why,  for  the  purpose 
of  obviating  .this  consequence,  the  entry  should  not  be 
made  according  to  the  truth  of  the  fact."  The  authorities, 
therefore,  favour  tlte  amendment;  but  it  is  resisted  on  an- 
other ground,  and  the  occasion  was  taken  to  impugn  the 
decision  of  this  Court,  upon  the  very  point  between  the 
same  parties,  in  a  former  stage  of  the  cause,  upon  a  rule  to 
set  aside  the  proceedings  upon  the  bail  bond,  for  irregu- 
larity. Perhaps  we  should  have  acted  more  consistently, 
had  we  refused  to  hear  this  question  discussed  a  second 
time,  because  the  object  of  this  discussion  was  indirectly 
to  impugn  the  judgment  of  this  Court,  and  to  re-argue  a 
question  which  having  been  once  decided  between  the 
same  parties,  ought,  as  between  them  at  least,  to  have  been 
at  rest.  The  case,  however,  was  re-argued,  and  I  still  re- 
tain my  original  opinion,  upon  grounds  which  I  will  now 
state.  This  question  has  been  put  upon  different  grounds 
in  the  different  Courts.  It  has  been  said,  that  the  plain- 
tiff makes  his  election,  by  ruling  the  sheriff  to  bring  in  the 
body,  and  cannot  afterwards  proceed  against  the  bail;  and 
it  has  also  been  said,  that  the  rule  upon  the  sheriff  en- 
larges the  time  for  the  justification  of  the  bail,  and  that 
the  defendant  has  the  same  time  to  justify  his  bail,  as  the 
sheriff  has  to  bring  in  the  body.  By  the  practice  of  all 
the  Courts,  if  the  defendant  does  not  justify  his  bail  with* 

(tf)  Anon.  3  Price,  36.  (b)  9  Prioe,  406.  (c)  1  Taoiit.  23. 
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in  due  time  after  excc^ptioiii  he  is  guilty  of  a  default,  and   Exch.  of  PUas, 
the  plaintiff  may  adopt  either  of  two  courses;  he  may  take  ^ 

an  assignment  of  the  bail  bond,  or  proceed  against  the  ^^dd 
sheriff  by  attachment.  By  ruling  the  sheriff  to  bring  in  Arnaboldi. 
the  body,  as  a  step  preliminary  to  an  attachment,  it  is  said, 
in  soine  of  the  cases,  that  the  plaintiff  makes  his  election, 
and  cannot  afterwards  proceed  against  the  bail.  I  cannot, 
however,  assent  to  this  doctrine,  more  especially  when  I 
find  that,  in  the.  case  of  Pophv*  Wyatt{a)i  it  was  decided, 
that  after  an  attachment  against  the  sheriff  had  been 
lodged,  the  plaintiff  might  abandon  the  attachment,  and 
proceed  against  the  bail ;  and  when,  in  the  case  of  Brown 
y.  NeavCf  in  this  Court,  it  was  held  that,  an  attachment 
against  the  sheriff  having  been  set  aside,  an  assignment 
of  the  bail  bond  might  be  taken.  It  is  true,  that  the  plain- 
tiff cannot  proceed  against  the  sheriff,  after  the  bail-bond 
has  been  assigned,  because  then  the  sheriff  has  been  de- 
prived of  his  remedy  against  the  bail,  and  has  no  means  of 
indemnifying  hin0i$elf ;  but  the  converse  of  this  is  not  true, 
for  the  plaintiff  may  waive  the  proceedings  against  the 
sheriff,  Sind  take  an  assignment  of  the  bail  bond.  Upon 
the  other  question,  namely,  whether,  by  ruling  the  sheriff, 
the  plaintiff  enlarges  the  time  for  the  justification  of  bail, 
it  is  to  be  lamented  that  the  cases  are  not  uniform,  and 
that  no  distinct  principle  is  to  be  collected  from  them,  by 
which  we  may  be  guided  in  our  decision.  Undoubtedly, 
the  cases  of  Wright  v.  Walker ^  and  Whittle  v.  Oldacre^ 
are  authorities  to  shew,  that  the  rule  upon  the  sheriff  to 
bring  in  the  body,  and  the  time  for  justifying  the  bail,  are 
concurrent.  In  the  former  case,  it  does  not  appear  at 
what  period  the  time  fur  justifying  the  bail  expired,  inde- 
pendently of  the  rule ;  and,  in  the  latter  case,  the  time  for 
justification  expired  on  the  10th  of  February,  and,  upon 
the  12tb,  the  assignment  was  taken.    In  the  latter  case, 

(tf)15  £asl,  215. 
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Exch,  of  Pleas,  therefore,  the  plaintiff  acted  upon,  and  adopted  the  rule ; 
^  but  in  this  case,  the  time  for  the  justification  of  the  bail 
Ladd  had  not  expired  when  the  body  rule  was  served,  and  the 
Arnacoldi.  assignment  having  been  taken  on  the  27th,  nothing  had 
been  done  upon  the  rule,  so  far  as  the  defendant  and  the 
bail  to  the  sheriff  were  concerned.  This  circumstance,  in 
my  opinion,  differs  this  case  from  those  to  which  I  have 
alluded;. but  the  case  of  Poidevin  v.  Harvey ^  which  was 
adopted  and  recognized  in  this  Court,  is  expressly  in  point. 
It  was  there  held,  that  afler  service  of  a  rule  upon  the 
sherifT  to  bring  in  the  body,  the  plaintiff  might  waive  the 
proceedings  against  the  sheriff,  and  take  an  assignment  of  • 
the  bond.  Now  if,  as  in  the  cases  of  Pople  v,  Wyatt^ 
and  Broum  v.  Neave^  an  attachment  against  the  sheriff 
may  be  waived,  I  can  discover  no  reason  why  that  which 
is  an  anterior  step,  for  the  mere  purpose  of  expediting  the 
proceedings,  and  putting  the  plaintiff  into  the  condition  of 
getting  the  attachment,  may  not  be  waived  also ;  more  par- 
ticularly, for  I  wish  to  found  myself  upon  that  distinction, 
when  nothing  is  done  consequent  upon  that  step,  which  in 
any  way  can  affect  the  defendant  or  his  bail;  and  when, 
independently  of  that  rule,  the  right  of  the  plaintiff  to  the 
assignment  is  perfect  and  complete.  In  my  opinion,  it  is 
difficult  to  suggest  any  reason  for  depriving  the  plaintiff  of 
this  rule,  because,  if  our  former  unanimous  opinion  was 
right,  though  thifi  action,  according  to  that  opinion,  is  pro- 
perly sustainable,  he  would  be  defeated  by  this  plea,  if  this 
rule  were  not  made  absolute. 

Boll  AND,  B. — The  question  in  this  case  is  narrowed  to 
a  single  point,  namely,  n  hether  the  body  rule  has  the  effect 
of  enlarging  the  time  for  the  justification  of  bail,  until  that 
rule  has  expired.  Upon  reviewing  the  authorities  upon 
this  subject,  I  cannot  but  think,  that  the  rule  laid  down 
deliberately  by  the  Court  of  King's  Bench,  in  the  case  of 
Whittle  v.  Oldacre,  is  the  sound  rule.    Whatever  may 
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have  been  decided  before,  that  case  proceeds  upona  revi-  Exch.  o/pieas, 
sion  of  all  the  authorities,  and  distinctly  lays  down,  that  ^ 

the  rule  upon  the  sheriff  to  bring  in  the  body  does  enlarge         Ladd 

mm 

the  time  for  justification.  Moreover,  the  uncertainty  which  arnaboldi. 
would  ensue  from  a  contrary  rule,  would,  in  my  opinion, 
be  highly  inconvenient;  and  therefore,  looking  at  the  differ- 
ent authorities,  and  the  good  sense  of  the  thing,  I  am  of 
opinion  that  the  body  rule  does  enlarge  the  time  for  justi- 
fication, and  that  this  rule  should  be  discharged.  But,  as 
my  brothers,  who  are  more  conversant  with  the  practice  of 
this  Court,  are  of  a  contrary  opinion,  the  rule  will  of  course 
be  made  absolute. 

Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  ike  Court  of  King's  Bench), 


an 


Easterby  V.  Sampson  and  Another. 

Jl  HE  plaintiffs  below,  the  defendants  in  error,  declar-  a  lease  of 
ed  in  covenant,  (after  reciting  that  Sir  Charles  Turner,  ""di^ded  third 

'   ^       ^  ®    ^  ^  *    part  of  certain 

before  and  at  the  time  of  making  the  indenture  of  de-  mines,  redUng, 
mise  thereinafter  next  mentioned,  was  seised  in  his  de-  sion  of  the  lessor 
mesne  as  of  fee,  of  and  in  one  undivided  third  part,  the  *? Uie^other'two 
whole  into  three  equal  parts  to  be  divided,  of  and  in  the  thirds,  the  lessee 

.  o  I  had  pulled  down 

tenements   with  the  appurtenances,  situate   &c.,  there-  an  old  smelting 
inafter  next  mentioned  to  have  been  demised,  to  wit,  at  ^'reed'to  build 

another  of  larger 
dimensions,  contained  a  covenant  by  the  lessee  to  keep  such  new  mill  in  repair,  and  so  leave  it  at 
the  expiration  of  the  term,  but  contained  no  covenant  by  the  lessee  to  build  the  new  mill: — Held, 
that  such  a  covenant  by  the  lessee  might  be  implied,  and  that  the  lessor  might  sue  upon  the  im- 
plied covenant  in  respect  of  his  interest. 

A;  by  lease,  containing  a  recital  from  which  a  covenant  by  the  lessee  to  build  a  smelting  mill  was 
to  be  implied,  demised  all  mines  and  minerals  then  open  or  discovered,  or  which  might,  during  the 
tenn,  be  opened  or  discovered  at  or  under  certain  moors  and  waste  lands,  and  also  all  smelting  mills 
then  standing  upon  the  said  lands,  with  full  liberty  to  sink  shafts  there,  and  to  build  thereon  any 
mills  or  other  buildings  requisite  for  mines,  habendum  the  demised  premues  with  the  appurtenances 
for  nineteen  years.  A,  assigned  his  reversion  of  and  in  the  demised  premises  with  the  appurte- 
nances  to  B,,  who  devised  the  same  to  C : — Held,  that  the  implied  covenant  to  build  a  emclting 
mill  ran  with  the  land,  because  it  tended  to  the  use,  benefit,  and  advantage  of  the  thing  demised, 
*hc  «-rgr""  ***'**'''  -^*-"'^''in  *v*^t^i  (jj»r«ifnrg  fue  uoon  it. 
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Exch.  Chamber,  &c.  fizic),  that  the  Said  Sir  Charles f  being  so  seised  ther^f, 

^  '  V     to  wit,  on  &c.,  at  &c.,  by  a  certain  indenture  of  lease  then 

Eabterby      and  there  made  between  the  said  Sir  Charles  of  the  one 

.Sampson.  P^^^»  ^"^  -^^  '^•>  ^'  ^**  ^*  -^'^  ^^^  ^^^d  defendant^  ^«  j^.^ 
and  F.  H.,  of  the  other  part;  whereby,  after  stating  that 
the  said  Sir  Charles  did,  in  the  month  of  December,  1799, 
agree  with  the  said  //.  S,,  J.  S.,  G.  Z)*,  the  said  defend- 
ant,  W,  i/.,  and  F.  //.,  to  demise  to  them,  for  the  term  of 
twenty^one  years,  to  commence  from  the  1st  of  January 
then  next  following,  the  undivided  third  part  of  the  said 
Sic  Charles  of  and  in  the  mine^,  minerals,  and  quarries, 
thereinafter  described ;  at  and  under  the  yearly  rent  of  &c., 
and  under  and  subject  to  the  covenants  and  agreements 
thereinafter  contained;  and  tlie  said  A,  S.,  J.  S,,  G.  Z)., 
the  said  defendant,  W.  //.,  and  JP.  //.,  did,  in  pursuance 
of  the  said  agreements  between  them  and  the  said  Sir 
Charles f  enter  upon  and  take  possession  of  the  said  third 
part  and  premises,  on  or  about  the  said  1st  o{  January y 
1800,  and  had  paid  two  years'  rent  for  the  same,  &c.;  and 
reciting  that  the  said  A.  S.,  J.  S.,  G.  D.,  the  said  defend- 
ant, W.  //.,  and  F.  H.,  had,  since  the  said  Istof  Jbne/ary, 
1800,  by  and  with  the  permission  of  the  said  Sir  Charles, 
and  of  W.  S.,  Esq.,  and  C.  F.  jP,,  Esq.,  the  owners  of  the 
other  two  third  parts  of  the  said  mines  and  premises,  taken 
down  a  smelting  mill  belonging  to  them,  situate  upon  part 
of  a  traQt  of  waste  ground  within  the  manor,  &c.,  and  some 
other  contiguous  buildings;  and  the  said  A^  S.,  J.  S.,  G. 
D.y  the  said  defendant,  W.  H,,  and  jP.  H,,  did  engage  to 
erect,  at  their  own  expense,  a  smelting  mill  of  larger  dimen- 
sions, with  several  adjoining  buildings,  upon  another  part 
of  the  said  tract  of  waste  ground,  which  mill,  with  the 
water-wheel  belonging  thereto,  and  the  said  other  build- 
ings, it  had  been  agreed  should  belong  to  and  be  the  pro- 
perty of  the  said  Sir  Charles,  W,  S,,  and  C.  F.  Jl,  in  lieu 
of  the  said  mill  and  buildings  so  taken  down;  the  said  in- 
denture witnessed,  that  in  consideration  of  the  rent  thereby 
reserved,  and  of  the  covenants  and  agreements  thcreinaf- 
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Exch,  Chamber,  and  which  on  the  day  of  the  date  of  the  said  indenture 
1830. 

were  inclosed,  only  excepted^  unless  the  same  should  be 

done  with  the  ticence  and  consent  in  writing  of  the  lords  of 
the  said  manors  for  the  time  being,  to  be  signified  as  there* 
inafter  was  mentioned),  during  the  continuance  of  that  de* 
mise,  for  the  searching  for,  finding,  discovering,  winning, 
working,  and  getting  of  the  lead,  tin,  and  copper  ore,  and 
coal,  and  all  other  minerals  and  fossils  of  what  nature  or 
kind  soever,  and  for  working  the  said  quarries,  and  bum* 
ing  lime  in  or  upon  all  or  any  of  the  moors,  commons, 
wastes,  and  inclosed  lands,  situate,  lying,  or  being  in  or 
within,  or  parcel  of,  the  manors  or  lordships,  or  reputed 
manors  or  lordships,  of  &c. ;  and  one  third  part  or  share  of 
the  said  lead,  tin,  and  copper  ore,  and  coal,  and  all  other 
minerals  and  fossils  of  what  nature  or  kind  soever,  which 
should  be  so  found,  raised,  or  gotten,  to  have,  lead,  and 
carry  away,  and  take  and  convert  to  and  for  the  proper 
use  and  benefit  of  the  said  A.  S.,  J.  S.,  G.  Z).,  the  said  de- 
fendant, W.  H,y  and  F.  H.y  their  executors,  administra- 
tors, and  assigns ;  but  so  as  that  in  and  by  the  use  or  exer- 
cise of  the  powers  or  authorities  thereby  given,  the  scite 
or  foundation  of  any  house,  mill,  or  other  building,  should 
not  be  injured,  nor  the  soil  in  any  yard,  court,  garden, 
plantation,  or  orchard,  adjoining  or  contiguous  to  any 
house  or  building,  be  opened  or  broken ;  and  also  with  fuH 
and  free  liberty,  power,  and  authority,  (but  so  far  only  as 
the  said  Sir  Charles  could  or  might  lawfully  grant  the 
same,  and  not  otherwise),  to  and  for  the  said  A.  S,,  J.  S.^ 
G.  Z).,  the  said  defendant,  fV.  //.,  and  F.  H.,  their  exe- 
cutors, administrators,  and  assigns,  and  their,  and  every  of 
their  agents,  miners,  workmen,  and  servants,  from  time  to 
time,  and  at  all  times  during  the  continuance  of  that  de- 
mise, to  have  ground-room,  heap-room,  and  pit-room,  in 
and  upon  the  said  moors,  commons,  wastes,  and  inclosei 
lands,  as  well  for  the  laymg  and  pUcinir       '  u-       !ixf^ 
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Bfch,  Chamber,  tbeir  executofs,  administrators,  eaid  assigns,  to  do»  perfonui 
>  and  execute  all  such  other  works,  matters,  and  things, 
Easterby  (hushing  as  aforesaid  only  excepted)^  as  should  or  might 
Sampsok.  ^  necessary  for  winning  and  working  the  said  mines  and 
quarries,  and  dressing  and  smelting  the  ore  and  minerals 
obtained  therefrom,  and  from  the  waste  hillocks  upon  the 
said  manors  or  lordships;  and  also  full  and  free  liberty, 
power,  and  authority  to  and  for  the  said  A.  S.,  J»  &,  G.  D., 
the  said  defendant,  W.  //.,  and  F.  H,^  their  executors, 
administrators,  and  assigns,  during  the  continuance  of  that 
demise,  to  erect  or  build  in  or  upon  any  part  of  the  said 
moors,  commons,  wastes,  and  lands  then  uninclosed,  all 
such  smelting  mills,  stamping  mills,  rolling  miUs,  crushing 
mills,  refining  mills,  roasting  houses,  smith's  forges,  and 
furnaces,  chimnies,  engines,  store-houses,  hovels,  lodges, 
sheds,  bingsteads,  and  other  buildings  and  erections,  as 
should  or  might  be  requisite  or  necessary  for  the  better 
and  more  effectually  winning  and  working  of  the  said 
mines  and  quarries,  and  for  washing,  dressing,  smelting, 
refining,  and  manufacturing  the  lead,  tin,  and  copper  ore, 
fossils,  stones,  and  minerals,  which  should  be  raised  or 
gotten  in,  within,  upon,  from,  or  out  of  the  said  moors, 
commons,  wastes,  and  inclosed  lands,  and  waste  hillocks, 
or  any  of  them,  or  any  part  thereof;  and  also  to  dig,  take, 
and  carry  away  peat  and  turf  off  and  from  the  said  moors 
and  commons,  for  the  purpose  of  roasting,  smelting,  or  re- 
fining the  ore  raised  out  of  the  said  mines,  or  for  working 
steam  engines  or  other  engines,  and  for  the  use  of  the 
miners,  agents,  and  workmen  employed  in  working  the 
same,  both  at  their  dwelling  houses,  and  at  the  level  heapa 
or  shaft  heaps ;  and  also  to  take  and  get  ling  from  the  said 
moors  or  commons  for  the  like  purposes ;  and  also  for  the 
purpose  of  thatching  and  covering  any  of  the  buildings 
belonging  to  the  said  mines,  and  the  houses  inhabited  by 
the  miners,  servants,  agents,  and  workmen  employed  and  to 
be  employed  in  and  about  the  said  mines  and  work-bouses. 
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or  any  of  tbem,  and  to  do  and  perform  all  such  other  mat-  Exch.  Chamber, 
ters  and  things  whatsoever,  (hushing  as  aforesaid  only  ex-  ^ 

cepted),  that  might  be  requisite  or  necessary  for  winning      Easterby 
and  working  the  said  mines  and  quarries,  and  for  washing,       sampson. 
dressing,  and  cleansing,  roasting,  smelting,  refining,  and 
manufacturing  the  lead,  tin,  and  copper  ore,  fossils,  and 
minerals,  which  should  or  miglit  be  gotten  or  raised  within, 
upon,  or  out  of  the  said  moors,  commons,  wastes,  and  in- 
dosed  lands,  &c.     Habendum  the  said  undivided  third 
part  or  share  of  the  said  mines,  minerals,  and  quarries, 
and  all  other  the  premises  thereinbefore  mentioned  and 
intended  to  be  thereby  demised;  and  all  and  singular  the 
powers,  privileges,  and  authorities,  &c.,  to  the  said  A.  5., 
J.  S,f  G.  £>.,  the  said  defendant,  TV.  //.,  and  F.  i/.,  their 
executors,  administrators,  and   assigns,   for  the  term  of 
nineteen  years  thenceforth  next  ensuing  and  fully  to  be 
complete  and  ended,  at  and  under  a  certain  rent,  &c.   And 
the  said  defendant  did  in  and  by  the  said  indenture  of 
lease,  for  himself,  and  his  heirs,  executors,  administrators, 
and  assigns,  covenant,  promise,  and  agree  to  and  with  the 
said  Sir  Charles,  his  heirs  and  assigns,  (amongst  other 
things,  in  manner  following,  that  is  to  say),  that  the  said 
A.  /S'.,  J.  S,^  Gn  £>.,  the  said  defendant,  W.  H.,  and  F.  ILy 
their  executors,  administrators,  and  assigns,  should  and 
would,  during  the  continuance  of  the  said  demise,  main- 
tain, preserve,  and  keep  the  said  smelting  mill  engaged 
to  be  erected  and  built  by  them,  with  the  water-wheel  to 
the  same  belonging,  and  the  lobbies,  ore-houses  and  other 
houses,  bingsteads,  sheds,  and  other  buildings  already 
erected,  and  which,  during  the  continuance  of  that  demise, 
should  be  erected  contiguous  or  near  to  the  said  mill,  and 
all  water-courses,  drains,  and  sluices,  which  should  lead  to 
or  have  any  communication  therewith,  in  good  and  sufficient 
condition  and  repair;  and  should  and  would  at  the  expira- 
tion or  other  sooner  determination  of  the  «aid  term,  yield 
and  deKver  up  the  same  in  good  and  sufficiient  condition 
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Exih,  Chamber,  and  repair;  and  should  and  would  also,  at  the  expiration 
v^_^^^^l.^     or  other  sooner  determination  of  the  said  term,  quit  and 
Easterby      deliver  up  in  good  and  sufficient  order  and  repair,  all  such 
Sampson.      smith's  forges,  work-houses,   store-houses,  wood-houses, 
sheds,  hovels,  and  other  buildings,  as  should,  within  two 
years  next  preceding  the  expiration  or  other  sooner  deter- 
mination of  the  said  demise,  be  used,  occupied,  or  employ- 
ed by  the  said  A^  S.,  J.  S.^  G.  Z).,  the  said  defendant, 
W.  //.,  and  F.  //.,  their  executors,  administrators,  or  as-> 
signs,  or  their  agents,  or  workmen,  for  mining  purposes. 

The  declaration  then  stated  an  assignment  by  Sir  Charles 
of  his  reversion  to  G.  B.,  and  the  vnll  and  death  of  G.  £., 
by  which  that  reversion  vested  in  the  plaintiffs  below. 

The  declaration  then  assigned  three  breaches : — First f 
that  the  said  defendant  did  not  nor  would,  nor  did  nor 
would  the  said  A.  S.^  J.  S.^  G.  D.,  W.  H.,  and  F.  //I,  or 
any  of  them,  during  the  continuance  of  the  said  demise 
by  the  said  first  mentioned  indenture  granted,  and  after 
the  said  plaintiffs  became  so  seised  of  the  said  reversion  of 
and  in  the  said  demised  premises  as  aforesaid,  and  after  the 
death  of  the  said  G.  £.,  (to  wit),  &c.,  and  from  thence  un- 
til the  determination  of  the  said  term  by  the  said  first-men« 
tioned  indenture  granted,  or  at  any  time  during  the  said 
demise,  erect  or  build,  &c.,  a  smelting  mill  of  larger 
dimensions  than  the  said  smelting  mill  so  taken  down  as  in 
the  said  first>mentioned  indenture  in  that  behalf  mentioned, 
with  a  water*wheel  and  adjoining  buildings,  upon  another 
part  of  the  said  tract  of  waste  ground  in  the  said  first- 
mentioned  indenture  mentioned,  but  wholly  neglected  and 
refused  so  to  do.  Secondly^  that  the  said  defendant, 
and  the  said  A.  #?.,  J.  S.,  G.  2).,  W.  i/.,  and  F.  H.^  did 
not  maintain,  preserve,  and  keep  the  said  smelting  mill, 
&c.,  in  good  and  sufficient  condition  and  repair,  &c» 
Thirdly y  that  the  said  defendant,  and  the  said  A.  S,,  J.  S., 
G.  2).,  W.  H.,  and  F.  H.,  did  not,  at  the  expiration  of  the 
said  term,  yield  or  deliver  up  the  said  smelting  mill  en* 
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gaged  to  be  erected  and  built,  &c.»  in  good  and  sufficient  Erek.  chamber, 

1830 

condition  and  repair,  &c.  ^ 

The  defendant  below  demurred  generally,  to  the  first  Easterby 
teeach  separatdy,  and  jointly  to  the  second  and  third  Sampson. 
breaches.    The  plaintiffs  below  joined  in  demurrer. 

The  Court  o{  King's  Bench  gave  judgment  for  the  plain* 
tiff  below,  deciding,  ^rst,  that  the  deed  contained  an  im- 
plied covenant  with  Sir  Charles  Turner^  to  erect,  &c.  a 
smelting  mill,  &c«;  and  secondly y  that  such  covenant  ran 
with  the  land  so  as  to  entide  the  assignees  of  the  reversion 
to  sue  for  a  breach  thereof  («)•  Upon  this  judgment,  the 
defendant  below  brought  a  writ  of  error,  which  was  now 
argued  by — 

Braderickt  for  the  plaintiff  in  error. — In  the  consider- 
atioB  of  this  question,  it  is  material  to  look  to  the  terms  of 
the  denuse,  and  the  nature  of  the  interest  which  the  lessor 
had  in  the  wastes  in  question.  From  the  record  it  does 
not  appear  that  Sir  Charles  Turner  had  any  interest  in 
die  wastes,  beyond  a  mere  easement;  and  it  must  also  be 
femembered  that  the  agreement  recited  in  the  deed  was 
made  with  Sir  Charles  Turner  and  two  other  persons,  and 
Bot  with  Sir  Charles  Turner  alone.  Two  questions  arise 
apon  this  record :  thejirstt  whether  there  is  any  covenant 
express  or  implied  to  erect  the  smelting  mill;  and  the 
second^  whether,  if  there  is  such  a  covenant,  it  will  pass  to 
the  assignee  of  the  reversion,  so  as  to  entitle  him  to  main- 
tain an  action  for  the  breach  thereof.  It  is  apparent,  that 
at  the  time  of  the  deimse  there  was  no  smelting  mill  in  ex- 
iatence.  The  former  smelting  mill  had  been  taken  down 
under  the  agreement  with  Sir  Charles  Turner  and  the 
two  other  persons,  and  the  new  smeltiag  mill  was  to  be- 
long, when  erected,  to  them.  It  is  dear,  from  the  plead- 
iipgB,  that  there  was  no  express  demise  of,  or  covenant  as 

(a)  9  B.  &  C.  505. 
VOL.  I.  I 


1 14  CASES  IN  THE  EXCHEQUER, 

Exeh.  Chamber,  to  the  smeltinff  mill  which  was  not  then  in  existence.    But 

1830. 

^     the  question  is,  whether  the  Court  can  imply  such  a  coife^ 

Rasterby  nant.  It  is  not  denied  that  the  intention  of  the  parties 
Sampson,  may  be  collected  from  the  terms  of  the  deed,  so  as  to  imply 
a  covenant  which  is  not  expressed ;  but  the  question  here 
is,  whether  a  covenant  with  Sir  Charles  Turner  alone  can 
be  implied.  That  such  an  inference  may  be  drawn  from  a 
variety  of  facts,  it  is  not  necessary  on  this  occasion  to  con* 
trovert.  There  are  very  many  authorities  upon  that  subject, 
but,  upon  examination,  these  authorities  will  be  found  in- 
applicable to  the  present  case.  In  order  to  shew  that 
there  might  be  a  covenant  without  express  words,  Salioun 
V.  Houstoun  (a)  was  cited  in  the  Court  below ;  but  the  cir- 
cumstances distinguish  this  case  from  that,  because,  here 
there  was  an  actual  agreement  with  Sir  Charles  Turner 
and  two  others  to  rebuild  these  mills,  and  where  there  is 
an  existing  contract  with  three  persons  apparent  on  the 
face  of  the  lease,  how  can  the  Court  imply  a  different  con- 
tract with  one  of  those  persons  only?  The  maxim  "^x- 
pressumfacii  cessare  taciturn,''  is  strongly  applicable  to  this 
case.  The  contract  recited  contravenes  the  covenant 
sought  to  be  implied,  by  shewing  what  the  real  contract 
was ;  and  that  circumstance  distinguishes  this  case  from 
the  various  authorities  which  may  be  cited.  If  it  be  said, 
that  the  agreement  may  be  taken  as  a  separate  contract 
with  Sir  Charles  Turner,  how  does  that  appear?  Could 
he  maintain  a  separate  action  upon  it?  Certainly  he  could 
not.  And  if  it  could  be  inferred  that  a  separate  action  was 
maintainable  by  him,  it  would  follow,  that  the  two  otherik 
might  also  maintain  separate  actions.  If  the  lessee  is  lia- 
ble to  the  three  parties  jointly,  who  were  entitled  to  the 
old  smelting  mill,  and  would  be  entitled  to  the  new  one 
when  erected,  he  cannot  be  answerable  to  Sir  Charles 
Turner  separately,  upon  an  implied  contract,  and  therefore 

(a)  1  Bing.  433. 


TRINITY  TERM,  11  GEO.  IV.  AND   1  WILL.  IV.  115 

Will  not  be  liable  to  his  assignee.     The  second  question  is,  Mjtch.  cftaniber, 
whether,  supposing  there  is  an  implied  covenant  witli  Sir  ^ 

Charles  Turner^  it  run  with  the  land,  so  as  to  enable  the  Easterby 
assignee  of  the  reversion  to  sue  the  lessee.  In  the  present  sampson. 
case,  the  covenant  will  not  run  with  the  land,  according  to  the 
rule  laid  down  in  Spencer's  case  (a).  The  first  resolution 
in  that  case  deals  with  the  subject  where  the  thing  purport- 
ing to  be  demised  is  not  in  existence,  and  the  covenant 
cannot,  according  to  that  resolution,  be  appurtenant  to  a 
thing  which  has  no  existence,  as  argued  for  the  plaintiffs 
below.  It  is  said  in  that  resolution,  '*  but  when  the  cove- 
nant extends  to  a  thing  which  is  not  in  being  at  the  time 
of  the  demise  being  made,  it  cannot  be  appurtenant  or  an- 
nexed to  the  thing  which  hath  no  being;**  and,  at  the  end 
of  that  resolution,  it  is  stated,  *'  but  in  the  case  at  bar,  the 
covenant  concerns  a  thing  which  was  not  in  existence  at 
the  time  of  the  demise  made,  but  to  be  newly  built  after, 
and  therefore  shall  bind  the  covenantor,  his  executors, 
and  administrators,  and  not  the  assignee,  for  the  law  will 
not  annex  the  covenant  to  a  thing  which  hath  no  being.'* 
In  the  present  case,  the  smelting  mill,  to  which  the  cove- 
nants relate,  was  not  in  existence  at  the  time  of  the  demise; 
and  neither  the  mill,  nor  the  waste  where  it  was  to  be  built, 
'was  parcel  of  the  thing  demised.  The  second  resolu- 
tion contains  the  well-known  rule  as  to  what  covenants 
run  with  the  land.  That  resolution  states  "  if  the  lessee 
had  covenanted  for  him  and  his  assigns,  that  they  would 
make  a  new  wall  upon  some  part  of  the  thing  demised, 
that,  forasmuch  as  it  is  to  be  done  upon  the  land  demis- 
ed, it  should  bind  the  assignee;  for  although  the  cove- 
ifiant  doth  extend  to  a  thing  to  be  newly  made,  yet  it  is  to 
be  made  upon  the  thing  demised,  and  the  assignee  is  to 
take  the  benefit  of  it,  and  therefore  shall  bind  the  assignee 
by  express  words.     So,  on  the  other  hand,  if  a  warranty 

(a)  5  Rep.  16. 
I2 
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Ejceh.  Chamber,  be  made  to  one,  his  heirs  and  assigns,  by  express  words^ 
^  the  assignee  shall  take  benefit  of  it,  and  shall  have  a  war* 
Eastekby  raniia  ehari<B.  But,  although  the  covenant  be  for  him 
Sampson.  ^"^  ^^^  assigns,  yet,  if  the  thing  to  be  done  be  merely  ool« 
lateral  to  the  land,  and  doth  not  touch  or  concem  die 
thing  demised  in  any  sort,  there  the  assignee  shaD  not  be 
charged.  As,  if  the  lessee  covenants  for  him  and  his  as* 
signs  to  build  a  house  upon  the  land  of  the  lessor,  which 
is  no  parcel  of  the  demise,  or  to  pay  any  collateral  sum  to 
the  lessee,  or  to  a  stranger,  it  shall  not  bind  the  assignee* 
because  it  is  merely  collateral,  and  in  no  manner  touched 
or  concerns  the  thing  that  was  demised,  or  that  b  asagn- 
ed  over;  and  therefore,  in  such  case,  the  assignee  of  the 
thing  demised  cannot  be  charged  with  it,  no  more  than 
any  other  stranger."  Now,  the  facts  in  the  present  case 
can  only  shew  an  implied  covenant  to  build  upon  the  waste 
which  is  not  demised.  It  does  not  appear  on  the  record 
that  the  waste  belonged  to  Sir  Charles  Turner*  He  may 
have  had  some  right  to  make  erections,  but  he  had  no 
right  in  the  soil  of  the  waste.  As  nothing  but  the  demu^ 
ed  premises  passed  to  the  assignees  of  the  reversion,  nei- 
ther the  smelting  mill  nor  the  waste  passed  to  them.  The 
covenant  sought  to  be  impUed  in  the  present  case  is  nei- 
ther more  nor  less  than  a  covenant  to  build  on  the  land  of 
a  stranger,  and  does  not,  therefore,  run  with  the  land,  so 
as  to  pass  to  the  assignee  of  the  reversion.  It  was,  how- 
ever, argued  in  the  Court  below,  and  the  judgment  seems 
to  have  proceeded  on  that  argument,  that  the  smelting 
mill  in  question  was  not  merely  collateral,  but  was  some- 
thing tending  to  the  maintenance  and  support  of  the  mines. 
Lord  Tenterden^C.i.^m  delivering  the  opinion  of  the  Court 
below,  says  (a),  *^  the  building  that  the  lessees  covenanted 
to  erect  and  maintain  was  of  this  kind :  it  was  to  be  built 
for  mining  purposes;  it  was  to  be  used  for  those  purposes; 

(«)  9  B.  &  C.  515. 
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it  was  to  be  the  property  of  the  owners  of  the  mines;  it  re-  E*ch,  chamber^ 

1830 
Uted  to  the  nunes,  and  to  the  mines  only ;  it  could  not  be  the  ^ 

property  of  the  owners  of  the  minesi  except  in  that  charae-  Easterby 
ter ;  if  severed  from  its  connexion,  it  would  not  belong  to  the  SAJinoM. 
owners..  Can  it  then  be  said«  that  these  covenants  concern  a 
nuitter  collateral  to  and  unconnected  with  the  tenements  de* 
mised?"  If  the  nature  of  a  smelting  mill  be  considered,  it 
will  be  found  to  have  no  direct  connexion  with  the  support 
or  maintenance  of  the  mines.  A  com  mill  might  as  well  be 
said  to  tend  to  the  support  of  the  land  where  the  com 
grows.  The  use  of  the  smelting  mill  is  to  purify  the  ore, 
and  prepare  it  for  sale,  and  it  is  neither  necessary  nor  usual 
to  have  the  smeltii^  mill  near  the  mines.  It  might  be  dif- 
ferent if  the  covenant  related  to  a  work  like  a  shaft,  or  a 
steam  engine,  which  might  be  necessary  for  the  working  of 
the  mines;  but  it  is  a  fallacy  to  assume  that  the  smelting 
mill  in  question  is  necessary  for  the  working  the  mines ; 
nor  can  it  be  said  to  tend  to  the  support  of  the  mines 
without  an  extravagant  use  of  words.  The  covenant  there- 
fore was  merely  collateral,  and  did  not  run  with  the  land, 
aa  as  to  enable  the  assignee  of  the  reversion  to  maintain 
the  present  action. 

Alderson,  contra^  was  stopped  by  the  Court. 

Alexander,  L.  C.  B.,  delivered  the  judgment  of  the 
Court: — 

Two  points  have  been  made  for  the  plaintiff  in  error. 
The  Jir^l,  whether  there  is  any  covenant  at  all  on  the  part 
of  the  lessee,  with  Sir  Charles  Turner^  to  build  the  smelt- 
ing mill  in  question;  and  the  second^  whether,  if  there  be 
such  a  covenant,  it  runs  with  the  land  so  as  to  give  the  as- 
signee the  benefit  of  it. 

We  are  of  opinion,  in  the  first  place,  that  there  is  such  a 
covenant.  In  Com.  Dig.  Covenant,  (A.)  2,  it  is  laid  down, 
that,  **  any  words  in  a  deed  which  shew  an  agreement  to 
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Exek.  Chamber^  Jq  a  thinc^,  makes  a  coyenant"     It  cannot  be  doubted  that 

1830. 

v........^^.^/     a  covenant  may  be  created  by  any  words  in  a  deed  which 

Easterby  shew  the  intention  of  the  parties  to  create  an  agreement, 
Sampson.  though  such  words  be  merely  contained  in  the  recitals  of 
the  deed.  We  are  of  opinion,  therefore,  that  a  covenant 
to  build  the  smelting  mill  does  arise  on  the  part  of  this 
lessee.  There  is  an  engagement  recited  to  build  the 
smelting  mill  on  part  of  the  waste,  which  is  to  belong  to 
Sir  Charles  Turner  and  two  others;  and  then  the  deed 
proceeds  to  state  a  demise  from  Sir  Charles  Turner.  The 
lessees  covenant  to  maintain  in  repair  the  mill  to  be  erect- 
ed, and  to  deUver  it  up  at  the  end  of  the  term.  It  has 
been  ingeniously  argued,  that  the  agreement  recited,  being 
with  Sir  Charles  Turner  and  two  others,  the  covenant  to 
be  impUed  must  also  be  with  the  three ;  but  we  think  that 
a  separate  covenant  with  Sir  Charles  Turner  arises  on  this 
deed.  In  the  second  place,  we  think  that  the  assignees  of 
Sir  Charles  Turner  are  entitled  to  sue  for  a  breach  of  this 
covenant.  Spencer's  case,  and  the  judgment  of  Lord 
EUenboroughf  C.  J.,  in  The  Mayor  of  Congleton  v.  PcUii- 
son  (a),  shew  that  any  covenant  connected  with  the  thing 
demised,  so  as  to  tend  to  the  use,  benefit,  or  advantage  of 
the  thing  demised,  runs  with  the  land,  so  that  the  assignee 
of  the  reversion  shall  have  advantage  of  it.  Lord  Ellen- 
boroughy  in  the  case  last  referred  to,  says,  "  that  the  cove- 
nant in  that  case  would  bind  the  assignee,  if  it  affected  the 
nature,  value,  or  quality  of  the  thing  demised,  or  if  it  af- 
fected the  mode  of  enjoying  it.**  If  it  were  necessary  for 
the  decision  of  this  question,  we  might  perhaps  think,  that 
the  various  provisions  of  this  deed,  (which  the  learned 
Chief  Baron  here  went  through  with  great  minuteness), 
almost  amounted  to  a  demise  of  the  moors  or  wastes  where- 
on this  mill  was  to  be  built.  It  is  not,  however,  necessary 
for  us  to  go  that  length,  as  we  think  it  clearly  connected 

(a)  10  East,  135. 
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With  the  enjoyment  of  the  mines.     It  may  be  true,  that  it  JE«?*.  Chamber, 
is  not  absolutely  necessary  for  the  enjoyment  of  the  mines,     ^     *^^  '   > 
but  it  is  equally  true,  that  it  affects  the  mode  of  enjoying      Easterby 
them.     It  cannot  be  doubted,  that  by  the  provisions  of  this      sampson. 
deed,  the  new  mill  was  to  be  immediately  connected  with 
the  use  of  these  mines.     We  are  therefore  of  opinion,  that 
there  is,  in  the  present  case,  an  immediate  connexion  with 
the  thing  demised,  according  to  the  doctrine  stated  by 
Lord  EUenborough  in  the  case  of  The  Mayor  of  Congle- 
ton  V.  Pattison;  and  that  the  covenant  runs  with  the  land, 
so  that  the  assignee  of  the  reversion  may  have  the  benefit 
of  it.     The  judgment  of  the  Court  of  King's  Bench  must, 
therefore,  be  affirmed. 

Judgment  affirmed. 


END  OF  TRINITY  TERM. 
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MEMORANDUM. 

UlS  Majesty  King  George  4th,  died  on  Saturday,  26th 
June.  On  that  day  one  Judge  sat  in  each  Court  for  the 
purpose  of  taking  bail  only,  and  on  the  Monday  following 
the  Judges  and  King's  Counsel  took  the  oaths  of  alle- 
giance, &c.,  to  his  present  Majesty.  By  the  demise  of 
the  Crown  the  patents  of  precedence  expired,  and  accord- 
ingly John  Fonblanque  and  Thomas  Jervis^  Esqrs.,  Sir 
Charles  fVietherell,  Knt.,  and  Henry  Brougham  and 
Thomas  Denman,  Eqrs.,  took  their  seats  without  the 
bar. 

In  the  following  vacation,  Thomas  Jervis,  Esq.,  Sir 
Charles  Wetherell^  Knt.,  and  Henry  Brougham y  Esq., 
were  appointed  his  Majesty's  counsel  learned  in  the  law, 
with  their  former  rank.  And  fresh  patents  of  precedence 
were  granted  to  John  Fonblanque  and  Thomas  Denman, 
Esqrs. 
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The  Attorney  General  «?.  Hawkes.  ^ y — ' 

Information  for  penalties.   The  first  count  stated,   information  for 

,  ^  offering  a  bribe 

that  a  certain  officer  of  the  customs,  to  wit,  one  Thomas  to  Thonuu 
Dabbs,  upon   the  examination  by  him,  the  said  Thomas  tom-howe  offi- 
Dabbs.  as  such  officer,  of  a  certain  case  containint;  goods  ^l^'    Evidence 

'  °  °  that  his  name  of 

and  merchandizes,  which  had  been  then  and  there  import-  baptism  was 

ed  from  parts  beyond  the  seas,  to  vr'it,  Hamburgh,  and  7)0665,  in  which 

which  had  been  entered,  &c.  as  containing  toys,  then  and  mi™fon*wis™" 

there  discovered  and  found  certain  groods  other  than  toys,  ™ad«  o"^  ^"' 

*^  ^  ^       that  he  was  as 

to  wit,  one  hundred  pounds  weight  of  bugles,  in  the  said  well,  or  better, 

case,  which  last-mentioned  goods  had  been  then  and  there  custom-house 

landed  without  due  entry  thereof,  contrary  to  the  statute,  *"*^^^°  namrof 

whereby  the  said  goods  became  forfeited  and  liable  to  be  ThomoM  Dabbt, 

which  name  he 
himself  general- 
ly used : — Held,  no  variance. 
Where  an  information  charged  an  importation  of  bugles,  and  it  was  doubtful  whether  the  articles 
imported  were  beads  or  bugles,  upon  which  different  duties  were  payable,  but  they  were  treated 
at  the  custom-house  and  in  the  trade  as  bugles,  and  the  defendant  himself  had  treated  them  as 
guch : — Held,  no  variance. 

Where  goods  are  ande    fraudulently  under  a  bill  of  sight  it  is  no  protection  against  penaltic 
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Revenue, 
1830. 


ATTr    GENi 

«. 
Hawkes. 


seized,  &€•;  yet  the  defendant  did  offer  to  give  to  him, 
the  said  Thomas  Dabbs,  so  being  such  officer,  and  by 
whom  the  said  goods  other  than  toys  had  been  discovered, 
a  certain  bribe,  recompense,  and  reward,  to  wit,  the  sum 
of  10/.,  if  he,  the  said  Thomas  Dabbs,  would  take  no  no- 
tice of  the  said  bugles,  but  pass  the  same,  contrary  to  his 
duty  in  that  behalf;  the  said  offer  being  then  and  there 
made  by  the  said  defendant  to  induce  the  said  Thomas 
Dabbs  to  neglect  his  duty  as  such  officer;  whereby,  &c. 
The  fifth  and  sixth  counts  charged  that  the  defendant  as- 
sisted, and  was  otherwise  concei*ned,  in  the  unshipping  of 
other  goo^s  KaU^  |a  the  payment  of  dvftieft,  to  wit,  bugles 
and  glass,  the  duties  thereon  not  having  been  paid  or  se- 
cured. 

At  the  trial,  before  Alexander^  C.  B.,  at  the  Sittings  af- 
ter last  Hilary  Term,  a  verdict  was  found  for  the  Crown 
on  the  first,  fifth,  and  sixth  counts. 


A  rule  was  obtained  by  Jervis  to  enter  a  verdict  for  the 
defendant,  or  to  enter  the  verdict  for  the  Crown  upon 
the  fifth  count  only,  or  for  a  new  trial,  upon  the  several 
p<Hnts  which  are  fully  stated  in  the  judgment  of  the  Court 

The  case  was  argued  in  TrinUy  Term  last  by  CXarket 
and  Walton,  for  the  Crown ;  and  by  Jervis  and  John  Jervis, 
for  the  defendant. 

Cur.  adv,  vuli. 


Alexander,  L.  C.  B. — This  was  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  or  entered  for  the 
Crown  on  the  fiflh  count  only,  or  why  a  new  trial  should 
not  be  had.  The  verdict  was  against  the  defendant  on  the 
first,  fifth,  and  sixth  counts.  The  first  count  was  for  of- 
fbring  a  bribe  to  one  Thomcts  Dabbs,  a  custom-house  officer. 
The  fifUi  count  was  for  being  concerned  in  unshipping  cer- 
tain goods  liable  to  the  payment  of  duties,  the  duties  beifig 
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unpaid.  The  goods  are  described  as  a  certain  weight  of 
bugles,  and  also  a  certain  weight  of  glass.  The  sixth  count 
was  for  the  same  offence,  the  goods  being  described  as  a 
certain  weight  of  glass. 

The  first  objection  was  to  the  proof  of  the  reports  made 
by  the  masters  of  the  two  vessels.  The  information  re- 
gards two  different  importations,  one  by  a  vessel  called  the 
Elbe  packet,  another  by  the  Regent  It  was  necessary  to 
prove  the  reports  made  by  the  masters.  They  are  signed 
and  sworn  to  by  the  masters.  The  officers  of  the  customs 
stated  the  course  of  the  office  in  receiving  the  master's  re- 
port. The  master  tender?  it  when  he  is  sworn  to  it.  The 
officers  look  at  the  ship's  register,  and  if  it  appear  that  the 
name  is  the  same  in  the  two  documents,  they  ask  him  if  he 
is  the  person  described,  and  if  he  says  he  is,  they  then  swear 
idm.  It  was  objected,  that  the  masters'  signatures  to  the 
reports  and  affidavits  should  have  been  proved.  As  the  re- 
ports were  produced  by  the  proper  officer  who  had  receiv- 
ed them,  according  to  the  ordinary  course  of  business,  I 
thought  this  was  sufficient  to  prove  the  fact  of  the  reports: 
I  think  so  stilL  But,  however  this  may  be,  the  subsequent 
proceedings,  and  the  entries  made  by  the  defendant,  in 
which  the  reports  actually  made  are  acknowledged  and  en- 
tered, confirm  this,  if  it  were  necessary;  and,  therefore,  I 
lay  that  objection  out  of  the  question. 

I  come  now  to  the  more  important  objections.  They 
relate  to  the  first  count  for  offering  a  bribe.  The  count 
is  to  this  effect: — It  states  that  a  certain  officer  of  the  cus- 
toms, to  wit,  one  TAomas  Dabbg,  upon  an  examination  by 
him,  the  said  Thomas  Dabbs,  as  such  officer,  of  a  certain 
case,  which  had  been  entered  in  the  name  of  Home  ^ 
Company,  as  containing  toys,  he,  Thomas  Dabbs,  disco- 
vered and  found  certain  goods  other  than  toys,  to  wit, 
one  hundred  pounds  weight  of  bugles,  in  the  said  case, 
which  last-mentioned  goods  had  been  then  and  there  land- 
ed wiAout  due  entry,  whereby  and  by  fi>rce  of  the  statutes 
the  goods  were  forfeited  and  liable  to  be  seized ;  yet  Henry 
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Hawkes,  the  defendant,  well  knowing  the  premises,  did  of- 
fer to  give  to  him,  the  said  Thomas  D abbs,  a  certain  bribe, 
to  wit,  the  sum  of  10/.,  if  he,  Dabbs,  so  being  such  officer 
as  aforesaid,  would  take  no  notice  of  the  said  bugles,  but 
pass  the  same,  contrary  to  his  duty;  and  that  this  offer  was 
made  to  induce  Dabbs  to  neglect  the  duty  of  him,  the  said 
Thomas  Dabbs. 

The  first  objection  arose  out  of  the  statement  of  the 
name  given  to  the  officer.  He  is  called,  in  the  information, 
Thomas  Dabbs,  but  it  appears  that  his  name  is  Thomas 
Tyrrel  Dabbs.  As  soon  as  this  appeared,  it  was  contend- 
ed, that  the  information  must  fail,  because  the  bribe  was 
stated  to  have  been  offered  to  Thomas  Dabbs,  whereas,  if 
offered  at  all,  it  had  been  offered  to  Thomas  Tyrrel  Dabbs. 
I  overruled  the  objection,  having,  at  that  time,  no  confi- 
dent opinion  upon  the  point,  and  saved  it  to  the  counsel 
for  the  defendant. 

It  is  manifest,  that  if  a  bribe  were  offered  to  a  cus- 
tom-house officer  to  neglect  his  duty,  it  was  indifferent 
whether  his  name  was  Thomas  Dabbs  or  Thomas  Tyrrel 
Dabbs,  Yet,  upon  this  subject,  considerable  strictness 
has  prevailed.  The  object  of  this  strictness  is  to  guard 
against  the  accused  being  misled  as  to  the  charge  against 
him — that  he  may  know  of  what  offence  he  is  accused, 
and  may  come  prepared  to  defend  himself  if  he  can.  The 
object  of  this  rule  explains  and  construes  it.  If,  there- 
fore, it  is  the  name  by  which  the  party  meant  to  be  point- 
ed out  is  known,  that  is  sufficient,  though  it  may  not  be 
his  name  of  baptism.  There  is  then  no  danger  of  the  de- 
fendant being  misled,  or  of  his  mistaking  the  charge 
against  which  he  has  to  defend  himself. 

What  Dabbs  said  upon  his  examination  was  this: — 
**  My  name  is  Thomas  Tyrrel  Dabbs,  I  generally  sign  my 
name  Thomas  Dabbs.^*  "  Do  you  generally  go  by  the 
name  of  Thomas  Dabbs  ?*^  *'  Yes,  I  am  only  known  by  that 
name  at  the  custom-house,  my  commission  is  Thomas  Tyrrel 
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Dabbs.^^  **  Do  ^ou  say  that  you  are  known  by  that  name 
only  ?"  "  No,  not  by  that  name  only."  "  Are  you  known  by 
the  name  of  Thomas  Tyrrel  Dabbs?''  "Not  generally; 
Thomas  Dabbs  I  generally  pass  by  at  the  custom-house." 

How  do  you  sign  your  name?  Thomas — without  TyrrelV^ 

Yes."  Can  any  man  believe,  upon  this  statement,  that  it 
is  possible  the  defendant,  who  knows  the  officer  at  the 
custom-house  only,  can  have  been  misled  as  to  the  person 
respecting  whom  he  was  charged. 

Though  it  would  be  quite  ridiculous  to  suppose  that  in 
this  particular  instance  the  defendant  has  suffered  by  this 
misnomer,  yet,  if  it  be  established  as  a  rule,  that  such  mis- 
nomer shall  be  fatal  to  any  criminal  or  penal  proceeding, 
it  would  be  fit,  in  my  opinion,  to  follow  that  rule.  It  is 
so,  unquestionably,  where  the  person  is  not  known  by  the 
name  stated  in  the  pleadings,  where  it  is  a  mere  mistake, 
but  not  as  here,  when  he  is  better  known  by  the  name 
stated  in  the  pleadings  than  by  the  actual  name  of  bap- 
tism. 

The  case,  which  has  been  cited  for  the  purpose,  clearly 
shews  the  exception.  It  was  the  case  of  the  Baroness 
Turkhetm  (a).  The  prisoner  was  indicted  for  larceny  in 
stealing  the  goods  of  Victory  Baroness  Turkhetm.  This 
lady  stated  her  name  to  be  Selina  Victoire,  that  Baroness 
Turiheim  was  her  title — a  foreign  title — and  that  she  was 
constantly  called  and  known  by  the  name  stated  in  the  in- 
dictment. This  indictment  was  sustained.  The  book  says 
the  Court  held,  "  that  all  the  law  requires  is  certainty  to  a 
common  intent,  and  that  she  could  not  possibly  be  mistaken 
for  any  other  person."  So,  I  say,  that  this  man,  called  Tho- 
mas Dabbs,  the  officer  of  the  customs,  in  the  information, 
who  always  signs  his  name  in  that  way,  and  is  known  as  Tho- 
mas Dabbs,  cannot  possibly  be  mistaken  for  any  other  per- 
son; and,  therefore,  I  am  of  opinion,  that  the  omission  of 
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the  other  Christian  name  is  no  objection  to  the  verdict  on 
the  first  count  (a). 

It  has  been  stated^  that  one  reason  for  requiring  preci* 
sion  isy  that,  in  the  event  of  an  acquittal,  the  defendant  may 
be  able  to  avail  himself  of  that  acquittal  by  pleading  amtrC' 
fois  acquit f  which,  in  this  case,  he  could  not  do,  because 
a  new  information  might  charge  him  with  an  attempt  to 
bribe  Thomas  Tyrrel  Dabbs,  and  to  such  an  information 
he  could  not  plead  the  acquittal  on  a  charge  of  attempt* 
ing  to  bribe  Thomas  Dabbs.  To  this  I  answer,  that  he 
might  defend  himself  in  that  way  with  the  aid  of  an  aver- 
ment, which  it  would  be  competent  to  him  to  introduce, 
that  Thomas  Dabbs  and  Thomas  Tyrrel  Dabbs  were  the 
same  person  (6).  I  am  of  opinion,  then,  that  this  is  no  ma* 
terial  variance. 

It  was  suggested,  in  the  course  of  the  argument,  that 
thb  ought  to  have  been  put  to  the  Jury ;  and  that,  in  conse* 
quence  of  that  not  having  been  done,  there  ought  to  be  a 
new  trial.  If  any  thing  ought,  upon  this  subject,  to  have 
been  put  separately  to  the  Jury,  with  a  request  that  they 
would  consider  and  decide  upon  it,  there  was  undoubtedly  a 
failure  in  the  trial.  In  truth,  nothing  was  said  to  them  by 
me  upon  this  point  As  the  defendant  has  now  suggested 
it,  it  is  fit  to  be  considered. 

My  reflections  have  not  been  able  to  suggest  to  me 
what  point  I  could  have  put  to  the  Jury  with  any  utility. 
Was  I  to  ask  them  whether  this  man's  proper  name  was 
Thomas  Dabbs  or  Thomas  Tyrrel  Dabbs?  But  I  think 
that,  in  the  present  case,  immaterial.  Was  I  to  ask 
them  whether  the  witness  was  generally  known  at  the 
custom-house  as  Thomas  Dabbs,  and  always  signed  his 
name  so?  But  he  said  so,  and  there  is  not  the  slightest 
evidence  to  bring  it  into  doubt.    As  a  fact,  it  was  never 


{a)  See  R.  V.  Norton,  R.  &  R.  510;  R.  v.  Clark,  Id.  35». 
(fc)  See  2  Hawk.  P.  C.  c.  35,  s.  3. 
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qaestioned.  Was  I  to  ask  them  whether  the  defendant 
was  misled  by  the  inaccuracy  in  the  information,  and  had 
come  less  prepared  to  make  his  defence  than  he  would 
have  been  if  the  officer,  instead  of  being  described  by  the 
name  he  passed  by,  had  been  distinguished  by  a  name  by 
which  he  was  not  known?  This  would  have  been  absurd. 

I  think  now,  that  even  if  there  may  be  circumstances 
in  which  such  a  question  should  be  put  to  the  Jury,  the 
present  was  not  a  case  requiring  it.  There  was  no  fact  in 
controversy — no  doubtful  or  contested  fact.  In  truth, 
through  the  whole  of  the  trial,  it  was  considered  purely  as 
a  poiilt  of  law.  It  occurred  to  ilo  one  person  engaged  in 
the  cause,  to  view  this  point  in  any  other  light.  Mr. 
JerviSf  in  his  address  to  the  Jury,  never  once  adverted  to 
it.  He  must  have  considered  it  as  gone  by,  until  he  should 
have  an  opportunity  of  arguing  the  question  of  law  before 
the  Court;  that  law  arising  out  of  the  account  of  himself 
given  by  the  witnesses.  Nothing  obliges  a  Judge  to  re- 
quest a  Jury,  in  express  terms,  to  form  and  indicate  an 
opinion  upon  facts  which  are  assumed  for  certain.  I  am 
of  opinion,  therefore,  upon  ftill  consideration,  that  there 
was  not,  in  this  respect,  any  miscarriage  on  the  trial. 

I  may  add  to  these  observations,  that  in  the  case  of  the 
Baroness  Turkheimj  no  question  whatever  was  put  to  the 
Jury  upon  the  subject;  when  the  account  she  gave  had 
been  heard,  the  rest  was  considered  as  law,  and  referred  to 
the  twelve  Judges,  who  appear  to  have  treated  it  as  a  ques- 
tion for  them,  and  who  thereupon  thought  that  the  usage 
would  cure  the  inaccuracy  in  the  statement  of  the  name. 

There  is  another  objection  to  this  count.  It  is  there 
stated  as  matter  of  inducement,  that  in  the  case  entered 
As  a  case  of  toys,  the  officer  found  certain  goods,  other 
dian  toys,  to  wit,  100  pounds  weight  of  bugles,  which  had 
been  landed  without  due  entry,  whereby  they  were  for- 
feited and  liable  to  be  seized,  and  then  the  charge  is,  that 
the  bribe  was  offered  to  induce  the  officer  to  pass  them 
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Dnnoticed.  Now^  it  is  stated,  that  the  goods  found  in  the 
case,  which  were  other  than  toys,  were  not  bugles,  as 
averred  in  the  information,  but  were  beads.  It  is  con- 
tended that  this  variance  is  fatal  to  the  verdict  on  thb 
count. 

It  appears  to  me,  that  this  objection  bears  a  strong  an- 
alogy to  that  which  I  have  just  disposed  of.  The  first 
observation  I  must  make  is,  that,  whether  bugles  or  beads, 
they  were  equally  forfeited  and  liable  to  seizure.  Bugles 
bear  rather  a  higher  duty  than  beads,  but  they  are  both 

• 

liable  to  some  duty,  and  whether  they  are  the  one  or  the 
other,  being  entered  as  toys,  they  were  equally  liable  to 
seizure,  and  equally  subjected  the  importer  to  penalties. 
The  offence  of  offering  a  bribe  to  procure  them  to  be 
overlooked,  which  is  the  offence  to  be  tried,  was  the  same, 
whether  their  proper  denomination  was  beads  or  bugles. 
The  objection,  therefore,  is  not  an  objection  affecting  the 
real  merits  of  the  charge,  but  it  arises  out  of  a  supposed 
rule,  that  the  commodity,  the  importation  of  which  occa- 
sioned the  offence,  must  be  accurately  described. 

It  is  now  necessary  to  advert  to  the  evidence.  The  in- 
formation calls  them  bugles.  Some  were  produced  at  the 
trial.  It  will  not  be  material  to  state  the  precise  language 
of  the  witnesses  respecting  them ;  the  result  of  it  is  cer- 
tain and  unquestionable.  The  fair  result  is,  that  the  com- 
modity would  generally  be  called  beads,  because  they  par- 
take of  the  globular  form ;  but  at  the  custom-house  they  are 
usually  called  bugles :  they  are  reported  as  bugles,  entered 
as  bugles,  pay  duty  as  bugles,  and,  if  exported  again,  are  ex- 
ported as  bugles.  Every  importer  knows  all  this,- con- 
curs in  it,  and  not  only  speaks  but  acts  upon  it;  all  parties 
concerned  in  the  transaction  know  them  by  that  name,  and 
call  them  by  that  name  only.  I  do  not  think  it  necessary 
to  look  deeply  into  the  reason  of  this,  but  the  fact  is  un- 
questionable. This  is  said  to  be  an  extortion  at  the  custom- 
house, in  order  to  levy  the  higher  duty :  perhaps  the  Crown 
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could  explain  it.     If  that  question  were  before  us,  the 
course  of  inquiry  which  it  would  occur  to  me  to  take, 
would  be  to  look  into  the  act,  and  to  consider  whether, 
upon  the  true  construction  of  the  act,  this  commodity  was 
meant  by  the  Legislature  to  be  charged  with  the  duty  im- 
posed upon  biigles.     It  would  lead  me  to  a  much  more 
extensive  examination  into  the  language  used  as  to  these 
commodities,  not  only  by  the  vulgar,  but   by  good  au- 
thors, and  perhaps  into  former  acts  of  Parliament  in  pari 
maierid,  than  is  necessary  upon  the  present  occasion. 
■    I  think  it  due  to  the  officers  of  the  customs  to  suppose, 
that,  if  called  upon,  they  would  be  able  to  account  for  the 
course  they  have  takeii  as  to  this  commodity,  and  as  to 
this  duty.     I  am  the  more  persuaded  that  the  conduct  of 
the  commissioners  is  not  a  mere  bare-faced  extortion,  be- 
cause the  merchant  importers  have  iso  long  and  universally 
submitted.     It  is  hardly  an  answer  to  this  remark  to  say, 
that  it  is  so  small  an  object,  as  not  to  be  worth  disputing; 
it  certainly  is  not  shewn  to  be  so,  and  I  think  the  contrary 
is  rather  to  be  inferred  from  the  evidence ;  for  the  importa- 
tion of  this  commodity  under  the  name  of  bugles  is  spoken 
of  as  of  frequent  occurrence.     Besides,  there  is  not  want- 
ing sufficient  spirit  in  the  Englisli  people  to  resist  the  in- 
croachments  of  authority,  even  when  uncialled  for  by  any 
great  pecuniary  interests.     However,  I  wish  to  have  it 
understood,  that  I  do  not  mean  to  pledge  myse\f  to  any 
opinion  upon  this  subject.     I  do  not  enter  into  it,  because 
I  think  it  immaterial  to  the  present  cause :  it  is  not  the 
rate  of  duty  which  is  now  in  question.     What  is  material 
to  the  present  discussion  is,  that  the  article  is  called  in 
this  information  by  the  name  which  all  the  parties  to  this 
transaction  uniformly  give  it,  and  have  given  it  for  years, 
in  all  transactions  connected  with  importation  or  exporta- 
tion, in  all  transactions  connected  with  the  customs.   The 
question  which  I  am  to  answer,  therefore,  is,  whether  this 
commodity  is   not  properly  named   in   this  information. 
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been  a  waste  of  time,  and  would  have  had  no  other  effect 
than  to  withdraw  the  attention  of  the  gentlemen  who 
formed  the  Jury>  from  the  real  question  in  the  cause.  It 
was  certainly  not  withdrawn  from  the  Jury,  but  left  to 
them  as  involved  in  the  issues  which  they  were  to  try, 
and  upon  which  they  were  to  pronounce  a  verdict. 

I  have  stated,  that  the  Crown  obtained  verdicts  on  the 
fifth  and  sixth  counts  against  the  defendant,  for  being  con- 
cerned in  unshipping,  the  duties  remaining  unpaid.  In 
the  fifth  count,  the  goods  unshipped  are  stated  to  be  bu- 
gles, and  also  glass.  In  the  sixth  count  they  are  stated  to 
be  glass.  Upon  the  trial,  evidence  was  given  of  two  im- 
portations, one  by  the  Elbe,  which  gave  occasion  to  the 
offer  of  a  bribe ;  the  other  by  the  Regent,  I  did  not  under- 
stand any  serious  objection  to  be  made  to  the  fifth  count, 
which  charges  both  bugles  and  glass.  The  rule  is,  that 
the  verdict  may  be  entered  on  the  fifth  count  only;  this 
relates  to  the  importation  by  the  Elbe.  The  fact,  that 
the  packages  by  the  Regent,  to  which  the  sixth  count 
particularly  related,  also  contained  glass,  cannot  be  dis- 
puted; but  the  defence  is  now  put  upon  a  difierent 
ground :  it  is  said,  that  they  were  not  imported,  because 
they  were  landed  (which,  prima  Jade,  is  an  importation,) 
under  what  is  called  a  bill  of  sight. 

In  order  to  explain  this,  it  is  necessary  to  state,  that  the 
act  6  Geo.  4,  c.  107,  s.  2,  enacts,  that  no  goods  shall  be 
unladen,  nor  shall  bulk  be  broken,  before  due  report  of 
the  ship,  and  due  entry  of  the  goods  shall  have  been 
made.  The  report  is  to  be  made  by  the  master.  By 
the  16th  and  17th  sections,  the  importer  is  to  make  the 
entry,  and  the  entry  is  to  contain  a  full  description  of  the 
goods,  and  the  duties  are  to  be  paid.  All  these  things  are 
required  to  be  done  before  the  landing.  As  it  may  hap- 
pen that  the  importer  may  not  be  able  to  give  that  minute 
description  of  the  goods  which  the  act  requires  to  be  con- 
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tained  in   the  entry,  a  provision  is  made  by   the  ^3rd 
section  for  that  case.      The  6  Geo.  4,   c.  107,   s.  23, 
is  to  this  effect: — that,  if  the  importer  of  any  goods,  or 
his  agent,  after  full  conference  with  him,  shall  declare 
upon  oath,  before  the  collector  or  controller,  that  he  can- 
not, for  want  of  full  information,  make  a  perfect  entry 
thereof,  it  shall  be  lawful  for  the  collector  and  controller 
to  receive  an  entry,  by  bill  of  sight,  for  the  packages  or 
parcels  of  such  goods,  by  the  best  description  which  can 
be  given,  and  to  grant  a  warrant  thereupon,  in  order  that 
the  same  may  be  landed,  and  may  be  seen  and  examined 
by  such  importer  in  the  presence  of  the  proper  officers; 
and  within  three  days  after  any  goods  shall  have  been  so 
landed,  the  importer  shall  make  a  perfect  entry  thereof, 
and  shall  either  pay  down  all  duties  which  shall  be  due 
and  payable  upon  such  goods,  or  shall  duly  warehouse 
the  same  according  to  the  purport  of  the  perfect  entry  or 
entries  so  made  for  such  goods,  or  for  the  several  parts  or 
sorts   thereof.      That  measure  was   resorted  to  in  this 
case;  the  defendautmade  the  affidavit;  a  bill  of  sight  was 
obtained;  and  the  packages  were  landed  by  force  of  it. 
Then  the  event  happened  which  induced  the  Jury  to  find 
for  the  crown,  upon  the  sixth  count.     The  case  was  ex- 
amined,  a   false   partition  was   discovered,    the    officer, 
DabbSf   with   a  gimblet,    made  a   hole    through,    upon 
which  the  defendant,  who  was  present,  said — "  What  are 
you  about,  Dabbs,  youll  break  the  glass?"  And  one  of 
the  witnesses  swore  that  Hawkes,  the  defendant,  stated 
more  than  once,  that  he  knew  that  there  was  glass  in 
that  division  or  concealment.     A  great  quantity  of  glass 
was  found.     Now,  it  appears  to  me,  that  this  bill  of  sight 
was  no  protection  to  the  landing  without  an  entry,  be- 
cause it  was  evidently  a   fraudulent  measure.     Hatckes 
knew  there  was  a  concealment,  and  glass  in  it.   That  is  the 
abort  ground  on  which  it  appears  to  me,  that  the  verdict 
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is  a  just  verdict  upon  this  count,  and  ought  not  to  be  dis- 
turbed. I  am  of  opinion,  therefore,  that  the  rule  should 
be  discharged. 

Garrow,  B.,  concurred. 


Yauohan,  B. — As  the  Lord  Chief  Baron  wishes  to  have 
this  considered  as  his  individual  judgment,  and  as  I  have 
had  no  opportunity  of  knowing  what  the  judgment  was, 
except,  in  general  terms,  that  the  judgment  was  in  favour 
of  the  Crown,  I  will  state  my  reasons  for  concuring  in  that 
opinion,  although  I  have  no  diflSculty  in  saying,  that  in 
the  general  result  I  agree. 

The  first  four  counts  in  the  information  are  framed  with 
a  view  to  the  specific  charge  of  offering  a  bribe*  Now, 
in  this,  as  in  every  other  case,  the  Crown  can  recover  only 
secundum  aUegata  ei  probaia.  Therefore,  it  becomes  ne- 
cessary to  examine  die  allegation,  and  to  examine  the 
proof. 

With  respect  to  the  allegation,  the  charge  is,  that 
one  Thomas  Dabbs,  being  an  officer  of  the  customs,  oa 
examination  of  a  case  of  gooda  imported  from  beyond  die 
seas,  and  entered  in  the  name  of  71  Home  ^  Camr- 
p&atff  discovered,  to  wit,  one  hundred  pounds  weight  of 
bugles  landed  without  due  entry,  whereby  those  goods  be- 
came forfeited  and  liable  to  be  seized;  and  that  the  de- 
fendant, well  knowing  the  premises,  offered  to  Tbomas^ 
JDabbs  a  bribe  of  10/.  if  he  would  take  no  notice  of  the 
said  bugles,  but  pass  the  same;  the  said  ofier  being  made 
to  induce  him  to  neglect  his  duty»  whereby  the  defendtaab 
forfeited  500/. 

There  have  been  four  objections  taken,  upon  two  of 
which  I  shall  say  nothing,  because  I  concur  entirely  in  the 
judgment,  for  the  reasons  given  by  the  Chief  Baron  with 
respect  to  those  objections.     I  mean  the  objection  with 
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respect  to  the  master's  report,  and  also  with  respect  to 
the  hill  of  sight,  which  I  think,  under  these  circumstan- 
ces, was  no  protection  to  the  goods.  But,  with  respect 
to  the  other  two  objections,  I  will  offer  my  reasons  for 
agreeing  that  the  information  may  be  supported. 

The  two  objections  taken  against  the  verdict  were, 
that  the  proof  had  failed  to  establish  two  material  and 
substantive  allegations  of  fact,  namely,  that  any  bribe 
was  offered  to  Thonms  Dabbsf  and  secondly,  that  Tho' 
mas  Dabbs  had  discovered  any  bugles  landed  without 
due  entry.  I  understand  the  objections  on  the  part  of  the 
defendant  were  substantially  these,  that  the  information 
must  £iil,  because  there  was  no  proof  that  any  bribe  was 
offered  to  Thomas  Dabbs,  nor  any  proof  that  any  bugles 
were  discovered,  and  those  are  two  subsantive  allegations 
of  fact. 

Now,,  the  question  will  be,  whether  or  no  these  two,  if 
they  be  substantive  allegations  of  fact»  are  or  are  not  es- 
tablished by  the  proof.  In  the  first  place  it  is  said,  that 
the  name  of  the  officer  was  mistaken,  and  that  that  is  a 
tsdal  variance.  It  is  then  said,  that  the  articles,  or  the 
goods  themselves  that  were  discovered,  were  not  bugles 
bat  beads,  and  that  that  also  was  a  fatal  variance;  and  if 
those  objections  were  we)l  founded  in  fact,  it  does  ap- 
pear to  me  that  the  defendant  would  have  reason  to  comr- 
plain  that  the  verdict  should  stand  against  him  upon  either 
<tf  those  counts. 

Now,  first  as  to  the  name.  I  agree,  if  the  proof  had 
stood  nakedly  on  the  answer  to  the  question  upon  cross- 
ejumunation  as  to  the  name — that  the  name  was  TAomas 
Tffrrel  Dabbs,  without  further  explanation,  that  the  vari- 
ance would  have  been  fatal,  because  Thomas  Tyrrel  Dabbs 
is  not  Thomas  Dabbs.  But  when,  upon  further  inquiry, 
it  appeared  that  the  witness  was  as  well  or  better  known 
by  the  name  of  Thomas  Dabbs  than  by  the  name  of  Tho^ 
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mas  Tyrrel  Dabbs;  I  should  say  that  that  fact  being  un* 
disputed,  or,  if  disputed,  being  found  by  the  Jury,  there 
was  no  longer  any  variance;  and  the  name  answering  the 
description  in  the  information,  it  became  a  sufficient  de* 
signatio  personae. 

Now,  on  looking  at  the  evidence,  I  find  it  distinctly  ad- 
mitted that  he  was  as  well,  and  might  be  better  known  by 
the  name  of  Thomas  Dabbs  than  by  the  name  of  Thomas 
Tyrrel  Dabbs;  but  it  was  contended,  as  a  clear  proposi- 
tion of  law,  that  that  would  not  suffice,  but  that  he  must 
be  known  by  the  name  of  Thomas  Dabbs  only,  and  that 
proposition  of  law  was  reserved  for  the  opinion  of  the 
Court.  So  that  the  fact  was  admitted ;  but  the  defect,  in 
point  of  law,  was  the  question  intended,  and  that  only,  to 
be  submitted  to  the  opinion  of  the  Court. 

Now,  with  regard  to  the  name  of  the  officer:  the  result 
upon  this  part  of  the  case  is  the  same  as  if  there  had  been 
a  plea  in  abatement,  and  an  issue  had  been  joined  upon  the 
question,  Dabbs  being  the  defendant,  instead  of  being  an 
officer,  and  the  Jury  had  found  that  he  was  better  known 
by  the  name  of  Thomas  Dabbs  than  by  the  name  of  7%o- 
mas  Tyrrel  Dabbs.  That  was  the  effect  of  the  admission 
of  the  counsel  of  the  defendant  at  the  time  of  the  trial ;  he 
contending,  at  the  same  time,  that  it  would  not  do,  for,  in 
point  of  law,  it  was  not  sufficient  that  he  was  known  as 
well  by  the  name  of  Thomas  Tyrrel  Dabbs,  but  he  must  be 
known  by  the  name  of  Thomas  Dabbs  only.  Now  that 
proposition  of  law  I  controvert,  and  assert  the  contrary. 

The  second  objection  is  with  respect  to  the  articles, 
which,  it  is  said,  were  beads  and  not  bugles.  Now,  I  con- 
ceive that  this  also  was  a  substantive  allegation  of  fact  to 
be  found  by  the  Jury.  Unless  expressly  withdrawn  from 
their  consideration  by  the  Lord  Chief  Baron,  it  must  be 
taken  that  they  have  found  it,  and  upon  this  evidence  they 
have  found  it  in  my  judgment  correctly. 
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Now,  what  is  the  allegation,  and  what  is  the  evidence 
upon  this  part  of  the  case?  The  allegation  is,  that  Tho- 
mas Dabbs  had  discovered,  **  to  wit,  one  hundred  pounds 
weight  of  bugles." 

Then,  what  is  the  evidence  upon  this  part  of  the  case? 
The  defendant  says:  "  What  is  the  matter?"  Upon 
which  the  oflBcer  replies:  *'  I  have  found  some  bugles, 
which,"  he  says  "  I  shewed  at  the  time."  So  that  it  is 
not  simply  the  declaration  of  the  officer,  that  he  has 
found  bugles,  but  that  he  has  found  some  bugles  which 
he  shews  to  the  defendant  at  tlie  time.  Upon  which  the 
defendant  then  said :  "  If  I  would  pass  them  unobserved, 
and  not  take  any  notice  of  them,  he  would  give  me  10/." 
So  that  the  defendant  treats  them  as  bugles.  They  are 
shewn  to  him,  and  he  converses  respecting  them  as  bugles, 
and  he  offers  a  bribe  to  the  officer  to  pass  them  as  bugles ; 
therefore  there  is  a  most  distinct  admission  on  his  part 
that  they  were,  in  point  of  fact,  bugles. 

If  this  had  been  an  information  filed  for  the  recovery  of 
duties  upon  bugles,  the  defendant  defending  himself  on 
the  ground  that  they  were  not  bugles,  but  beads,  the  duty 
upon  which  he  had  offered  to  pay,  the  question  might 
have  been  very  different:  that  is,  supposing  he  was  not 
hampered  by  any  admission.  If  there  had  been  an  infor- 
mation filed  against  him  for  not  paying  duties  upon  bugles, 
and  he  had  said  I  have  paid  duty  upon  beads,  then  would 
have  come  the  question — are  they  bugles  or  are  they 
beads?  The  question  then  would  have  been  different,  and 
the  inclination  of  my  opinion  would  be,  that  they  were 
beads  and  not  bugles;  but  I  protest  against  deciding  that 
pouit,  because  it  does  not  appear  to  me  to  be  necessary  in 
this  case.  The  point  at  present  to  be  considered  is,  whe- 
ther the  defendant  did  not,  by  his  conduct  and  conversa- 
tion, admit  them  to  be  bugles  for  every  purpose  required 

VOL.  I.  L 
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The  King  r.  Jones. 
A  Sheriff  cannot  J[n  this  casc,  a  writ  o(  Venditioni  exponas  was  issued,  di- 
the  Crown  a       rected  to  the  Sheriff  of  Glamorganshire,  to  sell  certain 
deposi!ed°by^an  Property  of  the  defendant,  seized  under  an  extent.    Upon 
agent  of  the       ^jje  delivery  of  this  writ  to  the  under-sheriff,  by  an  excise 

Crown,  to  cover  "^  ^  ^  "^ 

the  expenses  of  a  officer,  the  under-sheriff  Said,  that  the  property  was  not  of 
c^ property sei"-  sufficient  value  to  sell  by  auction,  as  the  poundage  would 
ed  under  an  ex-  ^^^  defray  the  expenses;  and  that  he  would  not  sell  by  auc- 
under  Avendh     tion  without  spccific  directions ;  but  the  officer  said,  that  the 

property  must  be  sold  by  auction.  At  the  same  time  the 
officer  paid  to  the  under-sheriff  5/.,  as  he  said,  by  mistake, 
instead  of  5^.  to  which  the  Sheriff  was  entitled  for  his  war- 
rant; but  the  under-sheriff  swore  that  this  sum  had  been 
paid  to  defray  the  additional  expense  occasioned  by  a  sale 
by  auction.  Handbills  were  circulated,  and  the  property 
was  sold  by  auction  in  the  usual  way. 

Clarke,  having  obtained  a  rule  calling  upon  the  Sheriff 
of  Glamorganshire  to  shew  cause  why  he  should  not  re- 
fund to  the  solicitor  of  the  excise  the  sum  of  4/.  15^.,  be- 
ing the  balance  of  the  5/.,  after  deducting  the  5s.  allowed 
for  the  warrant — 

Maule  shewed  cause,  and  contended,  that  it  was  clear 
that,  as  between  the  Sheriff  and  a  subject,  the  Sheriff 
would  be  entitled  to  charge  for  the  extraordinary  expenses 
occasioned  by  a  sale  by  auction ;  and  even  if  the  Sheriff 
was  bound  upon  a  Crown  process  to  sell  by  public  sale,  be 
was  not  bound  to  employ  an  auctioneer,  or  to  incur  ex- 
pense with  a  view  to  give  publicity  to  that  sale.  He  con- 
tended also,  that  the  Crown  could  only  be  entitled  to  this 
money  in  a  case  where  the  retention  of  it  would  be  against 
good  conscience;  whereas  here  it  was  paid  expressly  for 
the  sale  by  auction,  which  the  officer  had  insisted  upon 
having. 
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Clarke^  in  support  of  the  rule,  urged,  that  the  Sheriff 
was,  in  this  case,  bound  to  sell  by  auction,  and  that  the 
taking  of  a  deposit,  before  he  would  perform  his  duty, 
was  extorsive  and  illegal.  He  further  contended,  that  the 
Sheriff  was,  in  the  first  instance,  only  entitled  to  his  fee 
and  poundage,  and  that  any  extra  allowance  could  only  be 
obtained  by  application  to  the  Court  (a).  ^ 

Garrow,  B. — This  is  an  application  calling  upon  the 
Sheriff  of  the  county  of  Glamorgan  to  shew  cause  why  he 
should  not  refund  to  the  officer  of  one  of  the  public  boards 
the  sum  of  4/.  Idif.,  under  these  circumstances: — An  extent 
issued,  under  which  there  was  issued  a  writ  of  venditioni 
exponas^  directed  to  the  Sheriff.  It  seems  to  be  admitted 
Co  be  the  duty  of  the  Sheriff,  without  any  special  directions, 
to  sell  by  auction  in  the  usual  way,  and,  of  course,  at  the 
expense  necessarily  incident  to  an  auction.  The  facts 
suggested  by  the  affidavits  are,  that,  upon  the  delivery  of 
the  writ  to  the  Sheriff,  the  agent  of  the  Crown  said,  you 
must  sell  by  auction,  and  that  be  made  a  deposit  of  5/.  to 
indemnify  the  Sheriff.  It  appears  to  me,  that,  on  this  state 
of  facts,  no  deposit  made  by  the  agent  of  the  Crown,  (per- 
haps in  ignorance  of  the  extent  of  the  duty  of  the  Sheriff), 
can  entitle  the  Sheriff  to  retain  that  sum,  deposited  to  in- 
duce him  to  do  that  which,  without  the  deposit,  he  was 
bound  to  do. 

Vaughan,  B. — Under  the  circumstances,  1  think  it  the 
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ifl)  The  whole  sum  levied  is  re- 
Uiroed  after  deducting  the  poundage 
An  extra  allowance  claimed  by  the 
Sheriff  upon  an  extent  in  aid  must 
be  moved  for  in  open  Court.  R, 
V.  Jonet,  I  Price,  205.  If  the  ap- 
plication appear  reasonable,  a  rule 
is  granted,  calling  upon  the  prose- 
cutor, or  other  parties  interested  in 
resisting  the  claim,  to  shew  cause 
why  it  should  not  be  allowed.     B, 


V.  Mainwaringy  2  Price,  67 ;  R,  in 
aid  oi  Gardner  v.  Fereday^  4  Price, 
131.  Where  the  Sheriff  charged 
five  per  cent,  for  an  auctioneer  to 
sell  malt  taken  under  an  extent,  the 
Court  disallowed  the  charge.  R,  v. 
Crackenthorp,  2  Anst.  412.  The 
extra  expenses  of  a  Sheriff  under 
an  extent  in  chief  may  be  obtained 
under  the  stat.  3  Geo.  1,  c.  15,  s.  4, 
by  application  to  the  Board. 
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safer  course  to  hold,  that  the  Sheriff,  in  this  case,  is  liable 
to  refund,  although  there  may  be  some  difficulty  upon  the 
facts.  The  answer  of  the  Sheriff  admits,  that  he  received 
this  sum  as  a  deposit.  It  comes  to  the  question,  therefore, 
whether  the  Sheriff  can  be  entitled  to  more  than  is  allow- 
ed to  him  by  law.  It  appears  to  me,  that  the  Sheriff  was 
bo\ind  to  take  the  necessary  steps  for  the  sale,  and  it  is 
admitted  to  be  the  usual  course  that  he  should  sell  by 
auction.  If  extraordinary  expenses  are  incurred,  he  may 
be  remunerated  by  application  to  the  Court. 


BoLLAND,  B. — The  Sheriff  is  entitled  to  poundage, 
and  to  poundage  only;  for  any  thing  extra,  he  must 
come  to  the  Court.  According  to  the  case  of  Wood- 
gate  V.  Knatchbull  (a),  if  this  had  been  a  case  between 
party  and  party,  the  contract  suggested  might  have  been 
available;  but  I  do  not  see  how  the  agent  can  bind  the 
Crown;  more  particularly,  as  in  this  matter  he  clearly 
acted  beyond  the  scope  of  his  authority.  I  therefore  am 
of  opinion,  that  the  rule  should  be  made  absolute. 

Rule  absolute  (i). 


(a)  2T.R.  157. 

(6)  There  does  not  appear  to  be 
any  authority,  by  statute  or  other- 
wise, that  the  Sheriff  is  bound  to 
sell  by  auction  goods  seized  under 
an  extent,  and  sold  under  a  vendi- 
tioni exponas.  By  the  terms  of  the 
writ,  he  must  sell  for  the  best  price ; 
which,  with  the  word  exponas,  seems 
to  imply  that  the  goods  must  be  ex- 
posed  to  public  sale;  but  the  ex- 


pensive machinery  of  a  sale  by  auc- 
tion is,  as  compared  with  this  writ, 
of  comparatively  modern  introduc- 
tion, and  there  seems  to  be  no  rea- 
son why,  in  the  absence  of  autho- 
rity, a  public  officer  should  be  bur- 
dened with  this  expense  in  the  exe- 
cution of  Crown  process,  when  it 
is  decided,  that,  in  the  case  of  a  sub- 
ject, he  cannot  be  so  burdened,  with- 
out a  special  arrangement. 


Where  a  count 
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1830. 

Alexander  v.  Angle. 
[In  Error  from  the  Court  of  King's  Bcnc/t.] 

^LANDER. — The  declaration  contained  six  counts. 

There  was  an  inducement  applicable  to  all  the  counts,  aneginV^hat^ihe 
statine  that  the  plaintiff  below  was  a  keeper  of  livery  piaimiff  was  a 

,,  ,  .  .  P      1.  livery  stable 

stables,  and  carried  on  the  trade  and  business  of  a  livery-  keeper,  anJ  was 
stable  keeper.  The  last  count  stated,  that,  before  &c.,  debt  under^a ^  * 
one  John  Peer  had  become  a  bankrupt,  and  the  plaintiff  fo^mw"""  of 

■  ^    ■  bankrupt,  stai- 

below  was  about  to  prove  a  debt  justly  due  to  him  by  the  ed  ihatihe  de- 

'  I    T   t        n  1  ••  /»ii  ..1  fendant  spoke  of 

said  John  Peer,  under  a  commission  ot  bankrupt,  there-  and  concerning 
tofore  awarded  and  issued  against  the  said  John   Peer,  *^-^  P|f^"'»^'  ""^ 

c>  'of  and  concern- 

yet  the   said  defendant  below,  well   knowing    &c.,   and  ing  the  matter 

-    .         o  o  D  •  •       1  •  o  ^'^  that  count 

contriving  &c.,  on  &c.^  at  &c.,  in  a  certain  discourse  &c.,  mentioned,  and 
of  and  concerning  the  said  plaintiff  below,  and  of  and  con-  S^ng^he^pUhui'ff 
cci  ning  the  matter  in  the  introductory  part  of  that  count  '"  **'*  ^^^f* 

.  .,..,.  in  these  words; 

mentioned,  and  of  and  concerning  him  in  his  trade  afore-  "youarearegu- 

•  1  1*    •         1  1  1  Ki*  1      1      /•         1  •  lar  prover  under 

said,  maliciously  spoke  and  pubnshed  ot  and  concerning  bankruptcy 
the  said  plaintiff  below,  and  of  and  concerning  the  said  [™^^"*?^.i**' 

'  '  °  the  plaiiitin  was 

matters  last-mentioned,  these  false,  malicious,  and  defama-  accustomed  to 

-«,,.  ,.  .  ,  .  .,    prove  fictil  tout 

tory  words  tollowmg,  that  is  to  say,  you  (meaning  the  said  debts  under  com- 
))]aintiff  below)  are  a  regular  prover  under  bankruptcy,  ^anh-Tpt)  \o\x 
(meaning  that  the  said  plaintiff  below  was  accustomed  to  """^  a  regular 

.  .  .      .  y,    y  bankrupt  mak- 

prove  fictitious  debts  under  commissions  of  bankrupt);  er:"— //fW,that 
you  (meaning  the  said  plaintiff  below)  are  a  regular  bank-  no*tbe"nKuntoin- 
rupt  maker:  if  it  was  not  for  some  of  your  (meanin<T  the  ed;  for  the  words 

^  '  ^  ^  \  o  vtere  not  action- 

8aid    plaintiff's   below)   neighbours,   your    (meaning   the  able  as  spoken 

said    plaintiff's   below)   shop    would   look   queer.      It  is  in  his  trad";  nor 

all  true,  and  you  (meaning  the  said  plaintiff  below)  may  ""l^H^^^ ^^^^^ 

bring  as  many  actions  against  me  (meaning  the  said  de-  »hie,  as  im- 

putingacrime 

fendant  below),  as  you  nke.  punishable  by 

At  the  trial,  a  general  verdict  was  found  for  the  plain-  \ZlendoTJ^''' 
tiff  below,  and  judtjment  havinff  been  entered  up  accord-  broader  than  the 

'  •*       °  °  *  meaning  of  the 

ingly,  a  writ  of  error  was  brought.  words,  which 

were  unexplain- 
ed by  prefatory  averment,  and  did  not  of  themselves  necessarily  import  a  crime. 
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Excfu  Chamber,       Piatt,  for  the  plaintiff  in  error,  was  stopped  by  the 
^    '  ^      ^     Court. 

Alexander 

V, 

Angle.  Kelly,  for  the  defendant  in  error,  was  desired  to  sup- 

port the  last  count.  The  objections  to  the  la&t  count  are 
twofold — First,  that  the  words  do  not  impute  to  the  plain- 
tiff a  specific  offence,  punishable  by  law — and  secondly,  that 
the  innuendo  enlarges  the  sense  of  the  words  used.  Although 
words  do  not  necessarily  impute  a  specific  offence,  punishable 
by  law,  yet  if,  according  to  ordinary  understanding,  they  im- 
ply a  charge  of  that  description,  and  the  «f  ury  find  that  the 
charge  is  implied,  it  is  sufficient.  Admitting  that  there  is 
nothing  in  the  words  which  must  necessarily  import  a 
criminal  charge,  yet,  taken  with  the  context,  they  clearly 
imply  it.  If  the  words  will  bear  the  construction  put  upon 
them,  it  is  sufficient  if  the  Jury  adopt  that  construction  f 
for  it  is  not  necessary  that  the  words  should  directly  im- 
port the  charge,  or  that  they  should  be  capable  of  no 
other  construction.  The  law  upon  this  subject  is  correct** 
ly  laid  down  in  the  note  to  Craft  v.  Boite  (a)  as  follows: 
''  It  is  an  established  rule,  that  slanderous  words  must  be 
understood  by  the  Court  in  the  same  sense  as  the  rest  of 
the  world  would  ordinarily  understand  them.''  Woolnoth 
V.  Meadows  {b),  and  Roberts  v.  Camden  (c),  are  authori- 
ties for  this  point.  In  the  latter  case,  the  words  did  not 
directly  impute  perjury,  but  that  the  plaintiff  was  under 
a  charge  of  a  prosecution  for  perjury.  The  words  used 
were  capable  of  different  constructions;  they  might  im- 
pute that  the  plaintiff  had  committed  perjury,  they  might 
also  mean  that  he  was  improperly  prosecuted  for  perjury. 
The  words  were  ambiguous,  and  it  was  for  the  Jury  to 
find  the  meaning  with  which  they  were  used.  The  same 
reasoning  applies  to  the  present  case;  if  the  words  are 

(;a)  1  Wm.  Saund.  242.         {b)  5  Easl,469.         (r)  9  East,  95. 
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capable  of  the  construction  put  upon  them,  (and  the  Jury  Euch.  chamber, 
have  found,  that  they  were  used  in  that  sense),  it  is  clear,  that  ^  ^  ^ 

the  offence  charged  is  punishable  by  law ;  for,  debts  un-  Alexander 
der  a  commission  of  bankrupt  are  proveable  only  upon  Angle. 
oath;  and  the  taking  of  such  oath  falsely  is,  under  the  late 
bankrupt  act,  perjury.  But  the  words  are  also,  in  this  count, 
alleged  to  have  been  spoken  of  the  plaintiff  in  his  trade. 
Slander  of  a  man  in  his  trade,  to  be  actionable,  is  not  con- 
fined to  imputations  of  insolvency,  but  it  is  sufficient,  if  it 
impute  mal-practices  in  his  trade.  Com*  Dig.  ''  Action 
OH  the  Case;'  (D,  25,  26, 27). 

TiNDAL,  C.  J. — In  this  case,  the  plaintiff  in  error  con- 
tends, that  one  of  the  counts  of  this  declaration,  upon 
which  a  general  verdict  was  taken,  is  bad  in  law.     If  it  be 
so,  as  the  damages  are  entire,    the  case  must  go  down 
again  for  trial.    The  Court  of  error  are  of  opinion,  after 
hearing  the  argument,  that  the  last  count  of  this  declara- 
tion is  bad  in  point  of  law.     That  count  alleges  that  the 
plaintiff  below,  before  the  committing  the  grievances  com- 
plained of,  carried  on  the  trade  of  a  livery-stable  keeper, 
and  that  the  defendant  below,  well  knowing  the  premises, 
in  a  conversation  concerning  the  plaintiff,  and  concerning 
his  trade,  and  concerning  the  bankruptcy  of  one  Peer,  as 
stated  in  that  count,  uttered  the  words  following — ''  you 
are  a  regular  prover  under  bankruptcy,  (meaning  that  the 
plaintiff  was  accustomed  to  prove  fictitious  debts  under 
commissions   of  bankrupt);    you  are  a  regular  bankrupt 
maker;  if  it  was  not  for  some  of  your  neighbours,  your 
shop  would  look  queer.     It  is  all  true,  and  you  may  bring 
as  many  actions  against  me  as  you  like." 

Now,  it  is  alleged,  on  the  behalf  of  the  plaintiff  in  error, 
that  this  count  is  bad,  inasmuch  as  it  does  not  contain  any 
charge  against  the  defendant  in  error  in  the  way  of  his 
trade,  or  any  charge  of  a  criminal  nature.  It  is  said  on 
the  other  side,  that  it  may  be  taken  as  a  charge  relating 
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Alexander 

V, 

Angle. 


Exch,  Chamber^  to  his  trade ;  and  secondly,  that  it  amounts  to  aii  imputa- 
tion of  perjury.  Tliis  does  not  seem  to  me  to  fall  within 
that  class  of  cases  which  relates  to  imputations  upon  a 
person,  with  reference  to  his  trade.  To  say  of  a  carpen- 
ter, that  he  is  a  bungler,  is  actionable,  for  it  imputes  to 
him  a  want  of  skill;  to  say  of  a  vendor  that  his  goods  are 
rotten,  or  that  he  keeps  false  books,  which  is  an  imputa- 
tion of  dishonesty  in  his  trade,  is  also  actionable:  so, 
likewise,  it  is  actionable  to  impute  insolvency  to  a  trader, 
which  affects  his  credit;  but  the  words  in  this  case  are 
applicable  as  well  to  a  man  not  in  trade,  as  to  a  trader, 
and  are  not,  therefore,  actionable  as  referrible  to  the 
plaintiff**s  trade.  Then,  do  the  words  used  impute  a 
crime  punishable  by  law?  It  is  observable  upon  this 
point,  that  the  innuendo  is  larger  than  the  natural  mean- 
ing of  the  words.  It  is  a  clear  rule  of  law,  upon  all  the 
authorities,  that  an  innuendo  cannot  introduce  a  mean- 
ing broader  than  that  which  the  words  naturally  bear, 
unless  connected  with  proper  introductory  averments* 
The  well  known  case  of  Hawkes  v.  Hawkey  (a),  is  the 
best  illustration  of  this  rule.  In  that  case,  the  word  fore- 
sworn was  explained  by  the  innuendo  to  mean  perjury  in 
a  judicial  proceeding,  but  the  declaration  was  held  bad, 
the  word  foresworn  being  verbum  ambiguum,  because  it 
was  not  previously  alleged  that  the  conversation  took 
place  with  reference  to  a  judicial  proceeding.  So,  here, 
if  it  had  been  stated  that  the  conversation  took  place  with 
respect  to  the  defendant  proving  fictitious  debts  under 
commissions  of  bankrupt,  the  question  might  have  been 
different.  Two  cases  have  been  cited,  Woolnoth  v.  Mech 
dowsy  and  Roberts  v.  Camden.  It  is  sufficient  to  say,  that, 
on  the  face  of  the  record  in  those  cases,  it  was  apparent 
to  the  Court,  that  the  words  did  import  the  imputation  of 
a  crime.    No  man  can  read  the  record  in  the   case  of 


(a)  8  East,  427. 
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fFbolnoth  v.  Meadows,  without  seeing,  at  once,  what  was  Exch.  Chamber 
the  meaning  of  the  imputation  conveyed  by  the  words.     ^         '   ^ 
So,  m  the  other  case,  there  is  a  direct  imputation  of  per-     Alexander 
jury.     In  these  cases,  therefore,  the  actions  might  have        anolk. 
been  maintained,  as  well  without  as  with  the  aid  of  an 
innuendo.  Upon  these  grounds,  we  are  of  opinion  that  the 
last  count  is  bad,  the  judgment  must  be  reversed,  and  a 
venire  de  novo  awarded. 

Judgment  reversed. 


Pitt  v.  Eldred.  ExcH.  of  Pieai. 

Upon  a  motion  by  Cowling  for  a  distringas  upon  a  ve-  Requisites  of  tlie 
nire,  it  was  certified  by  the  Master,  and  adopted  by  the  f,frh!g^[^n 
Court  as  the  practice,  that  the  affidavit  must  state,  the  re-  « tvHiVe. 
sidence  of  the  defendant;  that  there  have  been  at  least  three 
attempts  to  serve  the  writ  upon  him;  that  when  the  party 
attempting  to  make  the  service  went  to  the  residence  of  the 
defendant,  and  was  unable  to  find  him,  he  stated  to  some 
person,  at  the  residence  of  the  defendant,  his  object  for  so 
calling,  and  the  time  when  he  would  call  again,  for  the  pur- 
pose of  seeing  the  defendant;  and  the  reasons  for  which 
he  believes  the  defendant  kept  out  of  the  way  to  avoid  be- 
ing served. 

The  affidavit  not  stating  these  facts,  the  rule  was  re- 
fused. 

Rule  refused  (a), 

(a)  This  point  arose  subsequeully  during  this  term,  when  the  Court  laid 
down  the  same  rule. 


]i8  CASES  IN  THE  EXCHEQUER, 

BjTch,  of  PUatt 
1830. 

^  Young  and  Another,  Assignees  of  Ireland,  r.  Timmins. 

Where  a  peti-     1N  this  case,  notice  to  dispute  the  petitioning  creditor's 

toT'l^dehT'ia  debt  had  been  duly  given.  The  debt  sought  to  be  recover- 
proved  by  the     ^j  ^^g  ^^^  (^^  which  the  bankrupt  miirht  have  sued. 

depositions  un-  '^  ° 

der  the  provi-  At  the  trial,  at  the  last  Summer  Assizes  for  the  county 

Geo,  4,  c.  16,  s.  of  Warwick,   before  Alexander y  C.  B.,  the   depositions 

petcnrfor^the"'  ^^^^  P^^  ^^  *s  proof  of  the  petitioning  creditor's  debt. 

defendant  to  Twelve  months  had  elapsed  between  the  adjudication  and 

prove  that  such 

petitioning  ere-  the  trial.  The  defendant  proposed  to  prove  that  the  pe* 
a  fraudulent  ^  titioning  Creditor's  debt  was  a  fraudulent  contrivance  be- 
contnvance  be-^  twecn  the  bankrupt  and  the  petitioning  creditor,  who  was 
ruptandthepe-  also  one  of  the  assignees,  and  a  party  to  the  record.  The 
tor.  Lord  Chief  Baron  rejected  the  evidence,  on  the  ground 

that  the  depositions  were  conclusive  evidence  of  the  debt, 

under  the  statute  6  Geo*  4,  c.  16,  s.  92. 

Hill  now  moved  for  a  new  trial. 


The  clause  in  question  provides,  that  the  depositions 
shall  be  conclusive  evidence  of  the  matters  contained 
therein,  if  the  bankrupt  does  not  give  notice  of  his  inten* 
tion  to  dispute  the  commission  within  the  periods  limited 
by  the  statute.  That  provision  could  not  be  intended  to 
apply  to  a  case  where  the  bankrupt,  being  a  party  to  the 
fraudulent  concoction  of  the  debt,  is  interested  to  support 
the  commission,  rather  than  to  give  the  notices  referred  to. 
Besides,  the  depositions  can,  at  all  events,  be  only,  primd 
facie,  an  estoppel,  and  proof  of  fraud  opens  the  whole  mat- 
ter. Thus,  a  fine  or  other  record,  though  an  estoppel 
and  conclusive,  is  yet  liable  to  be  opened  by  evidence 
of  fraud.  Fraud  vitiates  every  instrument,  and  the  party 
may  say  that  the  deed  or  fine,  though  otherwise  conclu- 
sive, is  not  a  deed  or  fine,  if  it  be  fraudulent.  So  here, 
these  depositions,  the  result  of  fraud,  are  not  conclusive 
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depositions  under  the  provisions  of  this  act.     They  are  ^ck.  of  Pietu, 

...  1830. 

not  the  depositions  intended  by  the  act.     At  all  events^ 

as  this  is  a  new  point  on  a  very  important  act  of  Parlia- 
ment, it  is  a  fit  case  to  be  considered. 

Bayley,  B. — The  words  of  the  statute  are,  that  the 
depositions  shall  be  conclusive  in  all  actions  at  law  or  suits 
Id  equity,  brought  by  the  assignees  for  any  debt  for  which 
the  bankrupt  might  have  sued.  It  does  not  follow,  how- 
ever, from  these  words,  that  they  are  to  be  conclusive,  upon 
a  petition  to  the  Chancellor  to  supersede  the  commission. 
But  where  an  act  of  Parliament  says,  in  express  terms,  that 
the  depositions  shall  be  conclusive,  we  cannot  refine  upon 
the  meaning  of  the  words  used,  and  say,  that  they  are  not 
to  be  conclusive  in  a  case  to  which  the  act  applies.  It  is 
of  great  importance  that  parties  should  understand  what 
it  is  that  they  are  to  be  prepared  to  try;  otherwise,  such 
questions  might  come  upon  the  party  by  surprise  at  the 
trial.  I  think  that  the  Legislature  intended  to  prevent 
the  agitation  of  such  questions  in  cases  like  the  present. 
The  object  of  the  Legislature  was,  that  the  depositions 
should  be  conclusive  at  the  trial,  leaving  the  parties  to 
agitate  the  merits  of  the  commission  elsewhere. 

Vaughan,  B. — The  depositions  are  in  the  nature  of  an 
estoppel.     The  remedy  is  elsewhere. 

Garrow,  B.,  and  Bolland,  B.,  concurred,  and  the 

rule  was — 

Refused. 
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Exch.  of  Pleas, 
l«30. 


HeNSHAW  t?.  WOOLWRICH. 


w  here  persons,   1 N  the  affidavit  of  justification  in  this  case,  the  bail  swore 

Vfho  Are  sliewii 

to  be  bail  in  that  they  were  worth  double  the  amount  of  the  debt  after 
jusUfy^rbaiUy  payinent  of  their  debts,  but  did  not  swear  that  they  were 
affidavit,  they     ^orth  that  sum  bevond  their  debts,  and  what  would  be 

must  swear  that  '^ 

they  are  worth    sufficient  to  satisfy  their  other  engagements. 

the  sum  requir- 
ed beyond  what 

SiKffl'  Wightn,an  opposed  these  bail,  upon  an  affidavit  that 
Other  engage-     they  were  bail  in  two  other  actions. 

inents. 

Bayley,  B. — When  in  the  Court  of  Common  Pleas ^  I 
objected  to  the  justification  of  bail  upon  this  ground,  and 
it  was  then  decided  that  the  bail  should  swear  that  they 
were  worth  the  sum  required  beyond  what  would  satisfy 
their  debts  and  their  other  engagements.  I  think  it  rea- 
sonable that  it  should  be  so,  because,  if  the  bail  had  jus- 
tified in  these  actions  in  person,  they  must  have  sworn 
that  they  were  worth  the  sum  required  beyond  their  debts, 
and  their  liabilities  in  the  other  actions. 

The  Court  directed  the  affidavit  of  justification  to  be 
amended  in  this  respect,  and  granted  an  extension  of  time 
for  that  purpose. 
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Retfetiue, 
1830. 


Jn  re  EwiN. 


cording  to  the  lex  domicilii^  and  was  therefore  liable  to 
the  legacy  duty.  They  cited  Somerville  v.  Somerville  (a), 
Pipon  V.  Pipon  (6),  Thorn  v.  fVaikins  (c),  and  the  Coun- 
tess Da  Cunha's  case  {d). 


Alexander,  L.  C.  B. — I  have  not  had,  during  the  course 
of  this  argument,  any  doubt,  notwithstanding  the  great  abi- 
lity evinced  upon  the  part  of  those  who  contend  that  this 
duty  ought  not  to  be  paid.  It  seems  to  me,  according  to 
the  true  meaning  and  construction  of  this  act  of  Parlia- 
ment, that  it  must  be  paid.  This  is  an  act  which  imposes 
a  duty  upon  legacies  and  shares  of  personal  estate,  and 
the  duty  attaches  the  moment  they  are  paid;  and  the  trans- 
action pointed  out  as  that  upon  which  the  duty  is  to  be 
paid,  is  to  be  evidenced  by  the  receipt.  The  fact  is,  that 
it  is  a  charge  upon  the  personal  estate  which  belonged  to 
the  intestate  or  testator,  and  which  is  to  be  handed  over 
to  the  legatee. 

Then  the  question  is,  whether  the  circumstances  of 
this  case  bring  the  legatee  and  the  executor  of  the  es- 
tate within  those  descriptions  that  are  comprised  in  this 
act.  In  the  first  place,  it  must  be  personal  estate.  I 
agree  entirely  that  the  circumstances  stated  in  these  af- 
fidavits prove  this,  if  there  were  any  doubt  about  it,  to 
be  personal  estate ;  because,  as  is  stated,  the  executor  has 
taken  it,  he  has  dealt  with  it  as  executor,  and  he  has,  as 
executor,  authorized  the  delivery  of  it  over  to  the  legatee 
of  this  personal  estate.  Under  all  these  circumstances, 
how  can  it  be  contended,  with  any  plausibility,  that  this  is 
not  personal  estate?  Then,  so  far  as  the  subject  matter  of 
the  thing  goes,  it  is  clearly  within  the  act  of  Parliament. 

But  then,  can  it  be  said,  that  the  persons  concerned  in 
this  transaction,  are  not  within  this  act  of  Parliament  ?  The 
act  says,  that  every  personal  or  moveable  estate,  shall  be 
charged  with  these  duties  upon  all  legacies  and  succes- 

(«)  5  Ves.  750.     {b)  Ambl.  27.     (c)  2  Ve»-  ^^-    ^"^  ^  ^"W-  ^^^-  *^^- 
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Re  enuc,       a  probate  be  taken  in   the  province  of  Yorkt  the  duty  is 
^  '  ^     paid  upon  the  property  in  that  province  only,  and  it  is  not 
In  re  EwiN.    pajj  upon  the  other  property  until  a  probate  be  taken  in 
the  province  of  Canterbury. 

This  is  made  apparent  by  the  very  terms  of  the  act,  for 
it  says,  "  where  the  estate  and  effects  for  or  in  respect  of 
which  such  probate,  letters  of  administration  or  confirmation 
respectively,  shall  be  granted  or  expeded,"  evidently  con- 
fining the  charge  upon  the  probate  to  those  particular  es- 
tates to  be  recovered  by  force  of  that  administration.  But 
when  it  speaks  of  the  legacy  duty,  it  is  charged  upon  the 
amount  of  the  estate  itself,  to  be  handed  over  upon  the  re- 
ceipt, which  tlte  executor,  to  save  himself  from  the  penal- 
ty, ought  to  take,  before  he  pays  the  money. 

I  cannot  doubt,  therefore,  in  this  particular  case,  that  the 
legacy  duty  is  chargeable  upon  this  property;  because,  in 
point  of  fact,  it  is  under  the  administration  of  the  execu- 
tor; and  though  he  is  not  bound,  in  order  to  get  at  it,  to 
take  out  a  probate  or  administration,  still  it  is  by  force  of 
the  interest  he  takes  under  his  testator's  will,  that  it  is  dis- 
posed of;  he  hands  it  over  to  the  legatee,  whether  he  is 
pecuniary  legatee  or  residuary  legatee;  it  is  by  force  of 
his  act  it  is  transferred  to  such  legatee,  and  it  is  the  very 
case  that  it  was  the  intention  of  this  act  to  fix  with  the 
duty.  I  am  of  opinion,  therefore,  that  there  can  be  no 
doubt  that  this  property  is  liable  to  the  legacy  duty. 

Bayley,  B. — From  the  first  moment  I  knew  any  thing 
of  the  state  of  facts  in  this  case,  it  appeared  to  me  to  be 
a  case  perfectly  free  from  doubt.  It  is  the  case  of  a  will 
made  by  a  British  subject  domiciled  in  England^  and  it  is 
to  be  executed  by  an  English  executor,  and  to  operate 
tipon  that  which,  throughout,  in  my  opinion,  is  English 
personal  property.  It  was  pressed  by  the  counsel,  that 
this  property  was  to  be  considered  as  being,  in  the  coun- 
try in  which  it  was,  real  property.  There  is  nothing  in 
any  part  of  the  affidavits  to  shew  that  such  was  the  charac- 
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ter  that  properly  belonged  to  it,  but  some  reliance  was       Bevenue, 
placed  upon  a  supposed  analogy  between  the  case  of  this     s^.^^.^^^ 
property  and  property  in  the  English  funds;  which,  in     /wreEwiK. 
the  creation  of  those  funds,  might  originally  be  considered 
as  being  real  property,  and  descendible  to  the  heir,  but 
which,  very  soon  afterwards,  was  considered  to  be  person- 
al property,  and  not  descendible  to  the  heir,  but  to  go  as 
personal  property  would  go.     Does  it  follow,  because  the 
English  funds  were  originally  considered  as  real  property, 
that  the  French  and  American  and  Russian  funds  were 
also  so  considered?     It  would  be  for  the  party  who  in- 
sists that  this  is  the  character  which  belongs  to  the  pro- 
perty in  question,  and  who  ought  to  know  the  charac- 
ter of  the  property  of  which  he  is  the  owner,  to  shew 
that  such  was  the  character  of  this  property.     But  the 
circumstances  mentioned  on  behalf  of  the  Crown,  namely, 
that  the  name  of  the  executor  was  suffered  to  be  intro- 
duced in  the  books,  that  the  executor  was  suffered  to  deal 
with  the  fund,  and  that  his  directions  were  followed  as  to 
the  dividends,  satisfy  my  mind  that  this  is  to  be  consider- 
ed as  personal  property  in  the  place  where  it  is  payable; 
and  that,  consequently,  we  are  not  warranted  in  considering 
this  as  being  real  estate.     If  it  is  not  real  estate,  it  is  per- 
sonal estate ;  and  if  it  is  personal  estate,  is  it  in  any  re- 
spect to  be  considered  different  from  personal  property 
abiding  in  this  country  ?  There  is  no  doubt  but  that  the 
amount,  when  you^are  receiving  the  dividends,  will  be 
payable  in  the  place  in  which,  by  the  constitution  of  these 
fiindff,  the  dividends  are  payable,  and  that  will  be  America, 
Paris,  or  Petersburgh.     But  you  are  not  to  look  at  the 
place  where  the  thing  is  payable  or  transferable,    but 
when  once  you  have  ascertained  that  it  is  personal  estate, 
then  you  are  to  ascertain  what  are  the  rules  of  law  with 
regard  to  personal  estate ;  that  personal  estate  being  at 
the  time  not  locally  iii  this  kingdom,  but  being  at  the  time 
locally  situated  abroad. 

m2 
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Revenue,  Now,  what  18  the  rule  with  respect  to  it?     It  is  clear, 

1830. 
^  '  ->     from  the  authority  of  Bruce  v.  jBrttc?^(a),  and  the  case  of 

Jh  re  EwiN.  SomerttUe  v.  Somerville,  that  the  rule  is,  that  personal 
property  follows  the  person,  and  it  is  not,  in  any  respect, 
to  be  regulated  by  the  situs;  and  if,  in  any  instances,  the 
situs  has  been  adopted  as  the  rule  by  which  the  property 
is  to  be  governed,  and  the  lex  loci  ret  sitce  resorted  to, 
it  has  been  improperly  done.  Wherever  the  domicile  of 
the  proprietor  is,  there  the  property  is  to  be  considered 
as  situate;  and,  in  the  case  of  Somerville  v.  Somerville, 
which  was  a  case  in  which  there  was  stock  in  the  funds  of 
this  country,  which  were  at  least  as  far  local  as  any  of  the 
stocks  mentioned  in  this  case  are  local,  there  was  a  ques- 
tion whether  the  succession  to  that  property  should  be 
regulated  by  the  English  or  by  the  Scotch  rules  of  suc- 
cession. The  Master  of  the  Rolls  was  of  opinion,  that 
the  proper  domicile  of  the  party  was  in  Scotland,  And 
having  ascertained  that,  the  conclusion  which  he  drew 
was,  that  the  property  in  the  English  funds  was  to  be 
regulated  by  the  Scotch  mode  of  succession;  and  if  the 
executor  had,  as  he  no  doubt  would  have,  the  power  of 
reducing  the  property  into  his  own  possession,  and  put- 
ting the  amount  into  his  own  pocket,  it  would  be  distribute 
ed  by  the  law  of  the  country  in  which  the  party  was  do- 
miciled. Personal  property  is  always  liable  to  be  trans- 
ferred, wherever  it  may  happen  to  be,  by  the  act  of  the 
party  to  whom  that  property  belongs ;  and  there  are  au- 
thorities that  ascertain  this  point,  which  bears  by  analogy 
on  this  case,  namely,  that  if  a  trader  in  England  becomes 
bankrupt,  having  that  which  is  personal  property,  debts, 
or  other  personal  property,  due  to  him  abroad,  the  assign- 
ment under  the  commission  of  bankrupt  operates  upon  the 
property,  and  effectually  transfers  it  ^^  least  as  against 
all  those  persons  who  owe  obedience  to  ^^^^  bankrupt 


^"^ » ^'  &  p«i.  aw  ^„^. 
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Beienite^  Walton,  for  the  Crown,  contended,  that,  although  goods 

,^  in  such  quantities  were  included  in  the  list  of  prohibitions 

ATT.  Ge.n.  in  the  statute  6  Geo.  4,  c.   107,  s.  52,  the  importation 

K£Y.  thereof  was  only  prohibited  sub  modo,  and  not  absolutely. 

John  Jervis,  contra,  insisted,  that  that  clause  operated 
as  an  absolute  prohibition,  and  relied  upon  the  statute 
6  Geo.  4,  c.  107,  s.  1^8,  by  which  all  goods,  the  importa- 
tion of  which  is  restricted,  **  on  account  of  the  packages/* 
&c.,  shall  be  deemed  prohibited  goods. 

Cur.  adv.  vuU. 

Alixander,  L.  C.  B.,  now  delivered  the  judgment  of 
the  Court. — This  was  an  information  for  penalties,  for 
harbouring  and  concealing  smuggled  goods.  The  first 
count  averred,  that  the  defendants  harboured  and  conceal- 
ed  certain  goods  liable  to  the  payment  of  certain  duties  on 
the  importation  thereof,  which  had  then  and  there  been  imr 
ported  and  illegally  unshipped,  the  duties  thereon  not 
having  been  first  paid  or  secured.  The  goods  are  stat- 
ed to  be  500lb8.  of  tobacco,  and  400  gallons  of  foreign 
brandy,  and  400  gallons  of  foreign  Geneva.  The  penalty, 
the  Crown  having  used  the  option  given  to  them  by  the 
act,  is  the  treble  value.  There  were  several  other  counts. 
The  Jury  found  for  the  defendant  on  the  issue  joined  on 
all  the  counts  except  the  first ;  on  the  first  they  found  a 
special  verdict  to  this  effect — that  the  said  defendants,  on 
the  day  and  year  in  the  said  first  count  of  the  said  infor- 
mation in  that  behalf  alleged,  imported  into  the  united 
kingdom  the  said  tobacco  in  the  said  first  count  men- 
tioned, in  packages  containing  2Hlbs.  weight  each,  and  no 
more;  and  that  the  said  defendants  imported  into  the 
united  kingdom  foreign  brandy  and  foreign  Geneva,  in 
the  said  first  count  of  the  said  information  mentioned,  in 
casks  containing  four  gallons  each,  and  no  more;  and 
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that  the  said  tobacco,  foreign  brandy,  and  foreign  Geneva,  Revenue, 
in  that  count  within  mentioned,  were  not  imported  into 
the  united  kingdom,  to  be  legally  deposited  or  warehous- 
ed for  exportation;  and  that  the  said  defendants  did 
knowingly  harbour,  keep,  and  conceal,  and  did  knowing- 
ly permit  and  suffer  to  be  harboured,  kept,  and  concealed, 
the  said  goods  in  the  said  first  count  of  the  said  informa- 
tion mentioned,  at  the  same  time  and  place  in  that  behalf 
within  mentioned,  they,  the  said  defendants,  at  the  said 
time  when  they  so  harboured,  kept,  and  concealed  the  same 
goods,  well  knowing  that  the  same  had  been  imported 
and  unshipped  in  manner  and  form  aforesaid  in  this 
kingdom,  without  any  duties  thereon  having  been  first 
paid  or  secured."  There  is  no  doubt,  therefore,  of  the 
defendant's  harbouring  and  concealing  run  goods. 

The  objection  to  the  information,  and  to  the  recovery 
by  the  Crown,  is,  that  the  goods  in  the  state  in  which  they 
are  represented  in  the  special  verdict  to  have  been  im- 
ported, are  absolutely  prohibited  and  forfeited ;  whereas, 
the  averment  in  the  information  is,  that  they  were  liable 
to  duties;  and  the  offence  stated  is,  having  imported  them 
without  having  paid  those  duties. 

The  provisions  on  this  subject  are  contained  in  the 
act  of  6  Geo.  4,  c.  107.  The  52nd  section  of  this  act 
contains  the  proh  bition  against  the  importation  of  certain 
goods,  and  restrictions  on  the  importation  of  others.  The 
goods,  so  prohibited,  and  so  restricted,  are  detailed  and 
specified  in  lists,  which  are  found  in  the  body  of  the  act; 
in  which  lists  of  restrictions  are  the  following: — certain 
spirits,  (among  which  are  the  spirits  referred  to  in  this  in- 
formation), unless  in  casks  containing  not  less  than  forty 
gallons,  or  in  cases  containing  not  less  than  three  dozen 
reputed  quart  bottles.  Then,  as  to  tobacco — among  the 
restrictions  is,  tobacco,  except  from  the  East  Indies^  in 
hogsheads,  casks,  chests,  or  cases,  of  4.50/6^.  weight;  then, 
in  a  subsequent  clause,  namely  the  128th  clause,  it  is  pro- 
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Exch,  of  Pieast  why   sbould   the   repayment    be   conditional  ?     What  is 

1830*  . 

there  in   the  form  of  this  agreement  to  make  out  that 

money  was  lent  or  an  account  stated  of  money  due? 
It  is  an  agreement  to  pay  (not  at  all  events,  but  if  David 
Morgan  do  not  return,  or  his  death  be  duly  certified)  for 
value  received,  and  with  lawful  interest.  It  might  be  value 
received  in  goods,  or  for  work  and  labour.  The  circum- 
stance of  its  being  for  value  received  would  not  justify  a 
Court  or  Jury  in  saying  that  it  was  given  for  money  lent. 
But  the  words  *'  provided  David  Morgan  does  not  return 
to  England,  or  his  death  be  duly  certified,*'  raise  in  my 
mind  an  unanswerable  presumption  that  this  instrument 
was  not  given  for  money  lent,  but  for  some  other  consider- 
ation. In  the  absence  of  any  thing  which  would  justify  a 
Judge  in  directing  a  Jury  that  this  note  was  evidence  of 
money  lent,  or  a  Jury  in  finding  that  the  money  had  been 
lent,  I  am  of  opinion  that  the  nonsuit  was  right,  and  that 
this  rule  must  be  discharged. 

Garrow,  B.,  concurred. 

Vaughan,  B. — The  question  in  this  case  is,  whether 
the  plaintiffs  were  properly  nonsuited  at  the  trial.  Their 
allegation  was,  that  money  had  been  lent— now,  what  did 
they  prove?  The  only  evidence  they  gave  was  the  proof  of 
the  instrument,  and  that  David  Morgan  did  not  return  to 
England,  It  is  said,  that,  as  between  the  maker  and  payee, 
the  note  was  evidence  of  money  lent.  In  any  case,  that 
only  raises  a  presumption,  which  is  liable  to  be  rebutted* 
It  appears  to  me,  that,  in  the  present  case,  it  is  impossible 
to  raise  such  a  presumption,  when  we  look  at  the  terms  of 
the  instrument,  which  is  only  for  the  payment  of  the  mo- 
ney, provided  David  Morgan  do  not  return,  or  his  death 
be  certified.  I  am,  therefore,  of  opinion,  that  this  rulQ 
should  be  discharged. 


The  defendant  applied  for  costs  of  the  rule  under  the 
statute  5  Geo.4>,  c.  106,  the  record  being  out  of  the  Court 
of  Great  Sessions. 

Per  Curiam. — In  aA  ordinary  case  they  would  be  costs 
in  the  cause.  There  is  no  reason  why  the  plaintiffs 
should  raise  the  point  at  the  expense  of  the  defendant. 
Let  the  rule  be  discharged  with  costs. 

(a)  Pearton  v.  Garrett,  4  Mod.  242. 
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BoLLAMD,  B. — I  agree  with  the  decision  and  reasoning  Eteh.  of  Pieag, 
of  the  rest  of  the  Court,  and  shall  merely  notice  one  part 
of  the  case,  which  has  been  ingeniously  pressed  upon  us 
by  Mr.  Evans.  He  argued,  that  an  instrument  of  this  de- 
scription was  evidence  before  the  statute  of  Anne,  upon 
the  money  counts,  and  that  it  did  not  therefore  require 
the  essentials  of  a  note  since  the  statute.  I  consider  that 
an  instrument  like  the  present  could  not,  at  any  time, 
have  supported  the  money  counts.  It  was  decided,  be* 
fore  the  statute,  that  a  note  payable  on  a  contingency 
was  not  a  good  note  (a).  Long  before  the  statute,  the 
practice  had  prevailed  amongst  traders  of  sending  these 
instruments  into  the  world,  and  Courts  of  justice  en- 
tertained and  acted  upon  them.  They  stood  before  the 
statute  on  exactly  the  same  footing  as  at  present,  as  to 
being  evidence  on  the  money  counts.  When  Lord  Eldon, 
therefore,  spoke,  in  Bishop  v.  Young,  of  notes  before  the 
statute,  he  must  be  considered  as  speaking  of  notes  as 
they  now  are,  so  far  as  relates  to  the  present  question. 

Rule  discharged. 


VOL.  I.  N 
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Etch,  of  Plea9i 
1830. 

^^ V— ^  Gill  r.  Louoheu. 

Where  an  attor-  ASSUMPSIT  upon  an  attorney's  bill  for  costs  in  an  ac- 
wru  ia*a  supe-  tion  in  this  Court,  at  the  suit  of  the  now  defendant,  against 
ri!l'~^'!rJv'.f   one  Adams,  to  recover  a  debt  under  40*. 

the  recovery  pf  ' 

a  dUputed  debt  At  the  trial,  before  Vaughan,  B,,  at  the  last  Summer  As- 
under 40*.  upon     .«,  n^A  •  !•  iiF-»¥ 

written  instruc-  sizcs  for  the  county  01  Dcvon,  It  was  objected  by  h,  Lawes; 
IhTyintfbut^  Serjt.,  for  the  defendant,  that  the  present  action  was  not 
brought  to  him    maintainable,  because  the  debt,  being  under  40*.,  was  re- 

by  a  person  who  .     ^  i  i  i_ 

was  in  the  habit  covcrable  in  the  county  court ;  and  this  Court  would  have 

of  collecting  -it  i* 

small  debts,  and  staul  the  proceedings. 

acur*for"attor-       '^^^  learned  Judge  gave  leave  to  enter  a  nonsuit  upon 

Tixm-^Heidt       this  point,  and  E.  Lawes,  Serjt.,  accordingly  obtained  a  rule 

that  the  attor-       ^        ,  i    .  «  o  Mif  y» 

ney  could  not  for  that  purpose,  relying  upon  the  cases  ot  Alltson  v.  Ray^ 
uTew  iure?f '  ^^^  («)»  Kcnnardy.  Jones  (6),  Wellington  v.  Arters  (c),  and 
shewn,  that,  be-  glean  V.  Holmes  (d).     And  he  contended,  that  it  was  the 

fore  sumg  out  ' 

the  writ,  he        duty  of  the  attorney  to  have  advertised  his  client  of  the 

made  such  in-         'ii  •  -»•  -i  i  .• 

quiries  from  his  ^^SK  lie  ran  in  proceeding  with  such  an  action. 

client  with  re- 
spect to  the 

claim  as  a  pru-  The  case  was  now  argued  by  Fraser,  for  the  plaintiff, 
ought  to  have  and  Serjt.  E.  Lawes,  for  the  defendant.  But  it  not  appear- 
ing from  the  report  of  the  learned  Baron,  that  there  was 
any  evidence  that  the  debt  in  the  original  action  arose 
within  the  jurisdiction  of  any  inferior  Court,  the  judg- 
ment of  the  Court  proceeded  upon  other  facts,  which  ap- 
peared from  the  report  of  the  learned  Baron,  and  which 
they  fully  stated  in  delivering  their  opinions. 

Bayley,  B. — This  was  an  application  to  enter  a  nonsuit, 
upon  the  ground  that  the  debt  sought  to  be  recovered  in 
the  original  action  was  under  40«. ;  and,  therefore,  being 
recoverable  in  an  inferior  court,  that  the  attorney  did  not 

(a)  7  B.  &  C.  441;    1  M.  ^  R.  (c)  5  T.  R.  64. 

241.  ((/)  2  Wm.  Bla.  754. 

(6)  4  T.  R.  495. 


made. 
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do  bis  duty  to  his  client  in  commencing  the  action  in  a  Exch,  of  Pleat, 
superior  Court,  without  having  fully  apprized  his  client  of 
the  consequences.  It  did  not  appear,  from  the  report  of 
the  learned  Baron,  that  the  cause  of  action  arose  within 
the  limits  of  the  county  court,  and,  therefore,  there  was 
no  ground  for  that  objection. 

.  On  reading  the  report,  another  point  occurred  for  the  con- 
sideration of  the  Court;  but  that  point  not  having  been  sav- 
ed at  the  trial,  the  Court  would  not  be  warranted  in  enter- 
ing a  nonsuit  on  that  ground :  still,  however,  it  is  the  duty  of 
the  Court  to  do  that  which  the  facts  and  justice  of  the  case 
require.  This  is  an  action  for  an  attorney's  bill,  and  it  is 
the  duty  of  the  Court,  in  such  a  case,  to  protect  the  client, 
when  it  appears  that  the  justice  of  the  case  requires  that 
such  protection  should  be  given.  In  this  case,  it  appears 
that  Gideotif  who  was  in  the  habit,  according  to  the  evi- 
dence, of  acting  for  attornies  and  of  collecting  debts,  and 
had,  on  a  former  occasion,  collected  for  the  defendant  a 
debt  of  1/.  ]68.f  was  employed  by  the  defendant  to  get  in 
a  debt  of  I  /•  18«.,  alleged  to  be  due  to  him  from  a  person  of 
the  name  of  Adams*  Adams  denied  the  debt,  upon  which 
Gideon  told  the  defendant  that  his  only  remedy  was  to 
sue  Adams  in  the  superior  Courts.  By  the  desire  of  the 
defendant,  Gideon  spoke  to  the  plaintiff*  upon  the  subject, 
and  he  ^Iso  was  of  opinion  that  the  defendant  must  sue  in 
the  superior  Courts.  Afterwards,  at  the  instance  of  Gideon, 
the  defendant  signed  a  paper  addressed  to  the  plaintiff*, 
desiring  him  to  issue  a  writ.  The  plaintiff*  acted  on  that 
direction:  the  writ  was  sued  out;  the  declaration  prepared; 
and  then  the  defendant  {Adams)  refusing  to  compromise 
the  action,  the  suit  was  determined,  and  a  debt  of  8/.  and 
a  fraction  incurred,  for  which  the  present  action  was 
brought.  It  appears,  by  the  evidence,  that  the  defendant 
was  at  the  office  of  the  plaintiff*,  but  there  is  no  ground 
to  believe,  that,  when  the  plaintiff*  originally  sued  out  the 
writ,  he  had  had  any  personal  communication  with  the  de- 

n2 
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Exch.  of  Pleat,  and  Iionestv  to  his  client.     The  costs  of  this  action  would, 

1830. 

v_^.^^..^     in  this  event,  abide  the  result  of  the  report  in  these  parti* 
Gill         culars.     If  the  plaintiff  will  not  accede  to  either  of  these 
LouauEK.      propositions,  I  am  of  opinion  that  there  should  be  a  new 
irial. 

The  rest  of  the  Court  concurred. 

Rule  accordingly. 


Jones  v.  Simpson  and  Derbyshirk. 

A  notice  of  ac-     J.  KESPASS  against  the  two  defendants,  a  magistrate 

niMiiSate 'un-    ^^^  Constable,  for  assault  and  false  imprisonment. 

der  24  Geo.  2,         At  the  trial,  before  Park,  J.,  at  the  last  Summer  A»» 

c.  44,  it  sufB- 

dent  to  warrant  sizcs  for  the  county  of  Stafford,  it  appeared  that  the  no* 
cerdings  %a^r^  ^^^^  ^^  action  against  the  defendant  Simpsan,  the  magistrate, 
the  magistrate     stated  that  the  plaintiff  would  sue  out  a  writ  of  quo  minus 

and  a  constable  ... 

Jointly.  against  him,  without  noticing  the  other  defendant.  Shortly 

was  given  to  the  after  the  month  (after  the  service  of  notice)  had  expired,  the 
Sofe^nd  t*he  plai^^^iff  s^^^d  out  a  quo  mtnus  against  the  defendant  Simp^ 
plaintiff,  afker      ^q^  alone,  which  he  in  a  few  days  abandoned,  and  then 

the  expiration  of  ... 

a  month,  sued  Commenced  the  present  action,  by  suing  out  a  quo  minus 
againsTuie  ma-  against  the  two  defendants.  A  verdict  passed  for  the 
gUtrate  alone,     plaintiff,  with  leave  for  the  defendants  to  move  to  enter  a 

and  afterwards      "^ 
abandoned  that     nonSUit. 
writ,  and  sued 
out  another 

■^*";fl^*""        In  the  commencement  of  this  Term,  Taww/oii  accord- 

gistrate  ana  con- 

stable  jointly:—  iuffly  obtained  a  rule  nisi*     He  contended  that  the  notice 

Held,  that  the  °  -^  _.   .  ... 

notice  was  suffi-  01  separate  process  was  not  sumcient  to  maintain  an  action 
tJuTseconTwri't^  Commenced  by  joint  process;  and  he  distinguished  Agar 
and  proceedings  y  Morgan  (a),  as  being  upon  an  act  of  Parliament  which  re- 
quired a  notice  of  action;  whereas,  in  the  present  case, 
notice  of  the  intended  writ  or  process  is  to  be  given,  ac- 
cording to  the  decision  of  the  Court  of  King's  Bench  in 

(a)  2  Price,  126. 
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Lovelace  v,  Curry  (a).  He  argued  that  the  authority  of  ^'ck  of  Pieas, 
Bojp  V.  Jones  (6)  was  not  to  be  relied  on,  because  that 
case  proceeded  entirely  upon  the  authority  of  the  case  of 
Agar  y.  Morgan,  and  the  circumstance  of  the  latter  case 
being  upon  a  different  act  of  Parliament  was  not  adverted 
to.  He  contended,  also,  that  great  mischief  might  arise,  as, 
in  such  case,  the  magistrate  might  lose  his  opportunity  of 
making  a  tender,  as  he  might  very  likely  think  that  he  had 
a  good  defence  to  the  action  to  be  founded  on  the  first 
writ,  by  the  evidence  of  the  constable,  and  therefore, 
might  reasonably  refrain  from  making  a  tender,  and  then 
his  expected  defence  would  be  taken  away,  by  the  con- 
stable being  joined  in  the  second  action;  whereas,  if  he 
had  originally  bad  notice  of  a  joint  action,  he  might  have 
tendered  amends,  knowing  that  he  could  not  prove  his 
defence  without  the  evidence  of  the  constable.  He  con- 
tended also,  that,  where  a  writ  had  been  sued  out  conform- 
ably with  the  notice,  the  notice  hec&me  fundus  qfficiOf 
and  then  there  was  no  notice  to  support  the  second  writ. 

C.  PhUlipSi  and  Whiicombe,  now  shewed  cause.— The 
notice  in  this  case  contained  all  the  requisites  which  the 
statute  24  Geo.  2,  requires ;  there  was  a  notice  in  writing 
of  the  intended  writ  or  process,  which  notice  also  ex- 
plained the  cause  of  action,  and  could  not  mislead  the 
magistrate,  in  the  manner  suggested,  as  all  trespasses  are, 
in  their  nature,  joint  as  well  as  several.  But  there  are 
three  express  authorities  on  this  point,  Agar  v.  Morgan 
was  attempted  to  be  distinguished,  because  the  act  of 
Parliament  in  that  case  required  a  notice  of  the  cause  of 
action  only.  It  is  impossible  to  say,  that  there  is  a  mis- 
description in  the  one  case  if  not  in  the  other.  If  no- 
tice of  a  several  cause  of  action  is  not  a  misdescription  of 
a  joint  cause  of  action,  can  it  be  said  that  notice  of  a  se- 

(fl)  7  T.  11.  631 .  W  5  Price,  168. 
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^^\qo^^'^'  veral  writ  or  process  is  a  misdescription  of  a  joint  writ  or 

process?  Any  difficulties  as  to  tendering  amends  must  ap- 
ply equally  to  both  cases.  It  is  to  be  observed  also,  that 
this  Court  in  Agar  v.  Morgan^  proceeded  on  the  ground  of 
the  law  being  as  now  contended  for  on  behalf  of  the 
plaintiff  with  regard  to  the  statute  24  Geo.  2,  for  they 
adopted  the  reasoning  of  the  counsel  who  argued  from 
the  analogy  of  that  case  to  cases  of  notices  to  magis- 
trates, under  ^4  Geo,  2;  and  Mr.  Baron  Richards  says — 
''  I  am  materially  guided  by  the  consideration!  that  a  con- 
stable may  be  joined  in  an  action  against  a  justice  of  the 
peace,  (who  is  entitled,  under  24  Geo.  2,  to  notice  of  the 
writ  and  cause  of  action),  although  the  intention  of  join- 
ing the  constable  be  not  expressed  in  the  notice."  Bax 
V.  Jones  is  also  an  express  authority ;  •and  the  case  of 
Ferguson  v.  Sir  William  Addington  is  there  said,  by  Mr. 
Baron  Garrow^  to  have  decided  the  same  point.  JRob" 
son  V.  Spearman  (a)  is  also  an  authority ;  for,  although 
the  objection  was  not  noticed  by  the  Court  in  their  judg- 
ment, it  was  distinctly  urged  by  counsel,  as  one  ground 
for  granting  a  rule  to  enter  a  nonsuit,  which  the  Court 
refused, 

Russell,  Serjt.,  and  JR.  F.  Richards,  in  support  of  the 
rule. — When  the  notice  was  followed,  immediately  after 
the  expiration  of  the  month,  by  a  writ,  in  conformity  with 
such  notice,  it  became  functus  officio,  and  could  not  af- 
terwards support  a  second  writ.  The  magistrate,  when 
the  first  writ  was  abandoned,  had  a  right  to  suppose  that 
the  plaintiff  intended  to  drop  his  proceedings,  and  had  no 
need  to  tender  amends.  If  the  plaintiff  could  sue  out  two, 
he  might  sue  out  any  number  of  writs  upon  one  notice. 
The  statute  intends,  that  every  writ  sued  out  should  be 
pounded  on  a  notice.     If  a  second  notice   had  been 

(a)  3  B.  &  A.  493. 
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given,  to  which  the  magistrate  was  entitled,  to  support  the  JSxeh.  of  PUat, 
second  writ,  he  would  probably  have  tendered  amends. 

Bayley,  B. — The  question  in  this  case  is,  whether,  un- 
der the  statute  24  Geo.  2,  c.  44,  a  plaintiff  is  tied  down 
to  the  first  writ  which  he  sued  out  after  the  notice  of  ac- 
tion, in  a  case  where  he  has  afterwards  sued  out  a  second 
writ  ejusdem  generis^  and  substantially  for  the  same  cause 
of  action;  and  I  am  of  opinion,  that  he  is  entitled  to  avail 
himself  of  such  second  writ,  provided  it  be  warranted  by 
the  notice.  The  statute  provides,  that  a  notice  in  writing 
shall  be  given  of  the  intended  writ  or  process,  in  which 
notice  shall  be  specified  the  cause  of  action.  Now,  what 
is  the  meaning  of  the  words  intended  writ  or  process?  It 
seems  to  me,  that,  if  the  writ  correspond  in  character  with 
that  which  is  described  by  the  notice,  it  is  such  a  writ  as 
the  party  may  proceed  upon,  notwithstanding  there  may 
have  been  a  prior  writ  sued  out;  and  I  think  that  the 
words,  intended  writ  or  process,  ought  not  to  be  construed 
toattach  themselves  to  any  one  individual  writ  only,  but  to 
one  of  the  nature  and  character  described  in  the  notice. 

It  has  been  objected,  that  the  right  of  tender  given  to 
the  magistrate  by  this  statute,  might  be  affected  by  allow- 
ing the  plaintiff  to  abandon  his  first  writ,  and  sue  out  a 
second ;  but  the  defendant,  in  such  case,  has  every  benefit 
which  the  legislature  intended;  and  he  has  something 
more,  for  he  has  an  additional  opportunity  and  time.  The 
circumstance  of  there  being  two  writs,  deprives  the  party 
of  no  benefit,  but  enlarges  the  time  for  making  the  tender, 
and  in  my  mind,  it  would  be  a  narrow  construction  to 
hold,  that  the  intended  writ  or  process  means  the  writ  or 
process  first  sued  out.  We  ought  not  to  put  a  forced 
construction  upon  a  provision  which  goes  to  restrain  the 
general  right  which  a  plaintiff  has  to  sue;  for,  whenever 
an  act  of  Parliament  is  to  be  construed,  which  is  to  restrain 
such  general  right,  it  ought  to  be  construed  strictly,  though 
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Efch.  of  Pleats  not,  however,   in    such  a  manner  as  to  contradict  the 
>^      ^  '  ^     spirit  of  the  statute. 

Jones  The  second  objection  which  has  been  made  is,  whe- 

Vm 

Simpson.  tlier,  if  you  State  in  the  notice  your  intention  to  9ue 
out  a  writ  against  a  magistrate,  you  are  at  liberty  to 
sue  one  out  against  the  magistrate  and  constable  joint- 
ly. Finding  that  decided  in  no  less  than  three  cases, 
I  think  that  it  is  not  a  point  which  we  are  at  liberty 
to  consider  as  open  to  discussion;  I  say  three  cases,  be- 
cause it  is  impossible  to  distinguish  Agar  ▼.  Morgan 
from  the  present  case.  If  a  cause  of  action  against 
one  is  no  less  a  cause  of  action  against  him  because 
it  is  a  joint  cause  of  action  against  him  and  another, 
then  a  writ  against  one  is  no  less  a  writ  against  hivcki.  he* 
cause  it  is  a  joint  writ  against  him  and  another.  Besides, 
in  that  case,  though  it  was  decided  on  a  different  act  of 
Parliament,  the  Court  illustrated  it,  and  their  judgment 
proceeded  on  the  analogy  to  cases  under  the  statute 
24  Geo.  2.  Then  comes  the  case  of  Box  v.  Jones,  which 
is  distinctly  in  point.  The  next  case  is  Robson  v.  Spear- 
man, in  which  the  Court  of  King's  Bench  was  of  opinion, 
that  such  a  notice  was  sufficient.  I  therefore  think  that 
this  rule  must  be  discharged. 

Garrow,  B. — In  the  case  in  6  Price,  the  Court  were 
called  upon  to  review  their  decision  in  Agar  v.  Morgan, 
and  their  judgment  proceeded  upon  full  consideration. 

Vaughan,  B. — The  question  is,  whether  this  act. of 
Parliament  has  been  complied  with.  The  act  requires  a 
notice  in  writing,  of  the  intended  writ  or  process,  and  of 
the  cause  of  action.  In  looking  over  the  cases  on  this 
subject,  I  cannot  help  expressing  my  opinion  that  the  re- 
finement in  favour  of  magistrates  in  some  of  those  cases 
has  been  pushed  to  an  extent  beyond  what  a  reasonable 
construction  of  the  statute  requires.     The  act  was  meant 
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for  the  protection  of  public  functionaries,  but  we  must  ^'t*.  of  PUtut 

1830. 
take  care  that  justice  be  not  entangled  by  the  very  nice 

distinctions  on  this  subject.  AH  trespasses  are  in  their 
nature  joint  as  well  as  several,  and  there  is  nothing  in 
this  notice  to  require  the  action  to  be  separate,  or  to  mis- 
lead  the  magistrate  in  this  respect.  In  principle  and  rea- 
soning, the  case  of  Agar  v.  Morgan  is  precisely  similar 
to  the  present.  3ax  v.  Jones  is  in  point ;  and  in  Robson 
v.  Spearman  this  point  was  distinctly  taken  at  the  bar,  and 
the  Court  refused  a  rule  to  shew  cause,  though  they  did 
not  notice  it  in  their  judgment.  On  principle,  authority, 
and  common  sense,  I  think  that  the  act  of  Parliament  has 
been  complied  with  by  the  notice  in  question,  and  that  this 
rule  must  be  discharged. 

BoLLAND,  B, — I  perfectly  agree  with  the  rest  of  the 
Court  that  this  rule  should  be  discharged.  In  Robson  v. 
Spearmanf  it  appears  that  counsel  distinctly  put  the  very 
point,  and  the  attention  of  the  Court  was  called  to  it;  and 
though  they  did  not  find  it  necessary  to  advert  to  it  in 
their  judgment,  they  must  have  taken  it,  as  well  as  the 
other  points  in  the  case,  into  their  consideration.  But 
the  other  cases  proceeded  on  full  argument.  For  the 
reasons  given  by  my  learned  brothers,  and  on  the  ground 
that  the  cases  cited  have  decided  the  point  in  question, 
I  fully  concur  with  the  rest  of  the  Court  in  thinking,  that 
this  rule  should  be  discharged. 

Rule  discharged. 
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Bxeh.  of  PUoh 
1830. 


Beobte  0.  Levi* 


Where,  in  an      ASSUMPSIT  by  the  indorsee  against  the  acceptor  of  a 

action  by  an  in-  ^  °  a      i  •  i 

donee  against  bill  of  exchange,  dated  27th  December ^  \999.    At  the  tnal, 

abHro/ex'- °  before  Alexander^  C.  B.,  at  the  Sittings  after  Easter  Term, 

pea^thafSe  *^®  plaintiff  having  proved  the  bill,  it  was  objected  that 

biu  was  drawn  the  bill  was  void,  bccausc  it  was  dated  on  a  Sunday.  The 

on  a  Sundov  .*—— 

Held,  that  the     Lord  Chief  Baron  saved  the  point;  and 

bill  was  not 
▼oid  under  the 

iur.  29  Car.  2,       Plati  accordingly  obtained  a  rule  for  a  nonsuit  or  new 

trial,  relying  upon  the  cases  of  Fennell  v,  jRiddler  (a)  and 
Smith  V.  Sparrow  (6),  which,  he  contended^  had  overruled 
the  case  of  Drury  v.  Defontaine  (c). 

Chilton  shewed  cause,  and  insisted  that  there  was  no 
evidence  that  the  bill  was  accepted  on  a  Sunday,  or  that 
it  was  made  in  the  ordinary  caUing  of  the  party,  and  he 
relied  upon  the  cases  of  Drury  v.  Defontaine,  Bloxsome 
V.  Williams  (rf),  Sandiman  v.  Breach  {e),  R.  v.  Whit- 
nash{f),  and  Williams  v.  Paul  {g).^ 

PkUt  was  heard  in  support  of  his  rule. 

Cur.  adv.  vuUm 

Garrow,  B.,  now  delivered  the  judgment  of  the  Court: 
— This  case  was  argued  before  my  brother  Bayley  came 
into  this  Court,  and  I  have  the  authority  of  the  Lord  Chief 
Baron  to  say,  that  he  concurs  in  the  judgment  I  am  now 
about  to  deliver.    The  plaintiff  declared  upon  a  bill  of  ex- 

(a)  5  B.  &  C.  406;  8  D.  &  R.  (rf)  3  B.  &  C.  232;  5  D.  &  R. 

204.  82. 

(h)  4  Bing.  84;  12  B.  Moore,  (e)  7  B.  &C.96. 

266.  (/)7B.&a596;  1M.&B.452. 

(c)  1  Taunt.  131.  (g)  6  Bing.  653. 
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change,  drawn  on  the  27th  December ^  1829,  by  John-  Exeh,  of  Piea», 
ston  upon  the  defendant,  payable  three  months  after  date,  '  ^ 

to  the  order  of  the  drawer  for  18/.,  and  accepted  by  the  de-  Bcgbie 
fendant.  The  declaration  states  an  indorsement  by  John-  j^^^',^ 
sion  to  one  Richard  Day,  and  by  Richard  Day  to  the 
plaintiff.  The  declaration  contained  the  usual  money 
counts,  and  ah  account  stated.  To  this,  the  defendant 
pleaded  non  assumpsit.  The  cause  was  tried  before  the 
Lord  Chief  Baron,  and  the  Jury  found  a  verdict  for  the 
plaintiff. 

This  cause  comes  before  us  upon  a  rule  obtained  by  the 
defendant,  calling  upon  the  plaintiff  to  shew  cause  why 
the  verdict  found  for  him  should  not  be  set  aside,  and  a 
nonsuit  entered.     The  defendant  grounds  his  application 
upon  the  statute  29  Car.  2,  c.  7,  and  contends,  that  the 
bill  is  void,  as  it  bears  date  27ih  December,  1829,  which, 
in  that  year,  was  Sunday.     By  the  statute  relied  upon,  it 
is  enacted — ''  For  the  better  observation  and  keeping  the 
Lord's  day,  commonly  called  Sunday,  that  all  the  laws 
enacted  and  in  force  concerning  the  observation  of  the 
Lord's  day,  and  repairing  to  the  church  thereon  be  care- 
fully put  in  execution,  and  that  all  and  every  person  and 
persons  whatsoever,  should,  every  Lord's  day,  apply  them* 
selves  to  the  observation  of  the  same,  by  exercising  them- 
selves thereon  in  the  duties  of  piety  and  true  religion, 
publicly  and  privately,  and  that  no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever,  shall  do 
or  exercise  any  worldly  business,  or  work,  of  their  ordin- 
ary callings,  upon  the  Lord's  day,  or  any  part  thereof, 
(works  of  necessity  or  charity  only  excepted),  and  that 
every  person  being  of  the  age  of  fourteen  years  or  up- 
wards^ offending  in  the  premises,  shall,  for  every  such  of- 
fence, forfeit  the  sum  of  5s.''    If  an  act  is  forbidden  under 
a  penalty,  a  contract  to  do  it  is  made  void,  as  appears  by 
several  late  decisions;  though  the  law  was  formerly  other- 
wise, as  is  to  be  collected  from  the  case  of  Comyns  v. 
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BteJi,  of  Pleat,  Boyer  («)•     And  this  Court  would  thereupon  feel  itself 
^  '  >     bound  to  say 9  that  the  bill  in  this  case  was  void,   if  it 
Beubib        were  satisfied,  upon  the  evidence  in  the  cause,  that  any 
Levi.         contract  had  been  entered  into  on  the  Lord's  day,  and  that 
the  act  upon  which  such  contract  proceeded  was,  in  the 
words  of  the  statute,  done  in  the  ordinary  calling  of  the  de- 
fendant, and  that  the  plaintiff,  at-thc  time  he  took  the  bill| 
was  acquainted  with  that  fact.   Upon  reference  to  the  notes 
of  the  learned  Judge,  we  find  no  evidence  to  support  either 
of  these  suppositions,  but  such  as  is  iurnished  by  the  bill 
itself;  by  which  it  appears,  that  the  day  on  which  it  was 
drawn  was  the  27th  December ^  and  it  is  admitted,  that  the 
27  th  December  was  Sunday;  but  there  is  no  proof  whatever 
of  the  time  when  the  defendant  wrote  his  acceptance  upon  it» 
The  bill,  upon  its  face,  as  drawn,  contains  no  words  of  con* 
tract,  or  even  of  promise.   The  drawer  requires  the  defendr 
ant,  three  months  after  the  date  of  the  bill,  to  pay  to  his 
own  order  the  sum  of  18/.,  but  there  is  no  obligation  on 
the  defendant  to  do  so  till  he  has  accepted  the  bill.     It  was 
pressed  upon  the  Court  by  the  counsel  for  the  defendant, 
that  it  must  look  to  the  date  alone,  and  presume,  that  as 
the  bill  was  drawn  on  the  27th,  it  was  accepted  on  that 
day.    But  we  do  not  think  this  a  case  in  which  we  are  per* 
mitted  to  act  upon  presumption ;  and  if  we  were,  the  pre* 
sumption  arising  from  the  known  practice  of  merchants 
would  be,  that  the  bill  was  not  accepted  on  the  day  on  which 
it  was  drawn,  as  it  is  well  known  that  the  usual  course  in  such 
transactions  is  to  leave  the  bill  at  the  house  of  the  drawee 
for  acceptance,  in  order  that  he  may  have  time  to  satisfy 
himself,  that  the  claims  of  the  drawer  upon  him  were  such 
as  to  call  upon  him  to  enter  into  the  required  obligation. 
Upon  this  first  want  of  proof,  the  Court  would  have  felt 
no  difliculty,  upon  the  authority  oiBloxsomey.  fViUiams{b)f 
in  discharging  this  rule,  because  it  does  not  appear,  that 

(a)  Cro.  Eliz.  485.  (6)  3  B.  &  C.  232;  5  Dowl.  &  Ryl.  82. 
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any  contract  was  entered  into  on  the  27th,     But  even  as-   /SjtcA.  of  piens, 

1830. 
suming  that  there  was,  the  Court  would  be  clearly  of  opin-     ^      ^  '  ^ 

ion,  that  it  would  not  be  competent  to  the  defendant,  who        Buobic 

alone  has  been  guilty  of  a  breach  of  the  law,  to  set  up  his         levi. 

own  illegal  act  as  a  defence  to  this  acion,  at  the  suit  of  an 

innocent  holder  of  the  bill.   Upon  the  other  point  the  Court 

has  no  doubt.    In  Drury  v.  Defontaine  (a),  it  was  decided, 

that  a  sale  of  goods  on  a  Sunday^  not  made  in  the  exercise 

of  the  ordinary  calling  of  the  vendor  or  his  agent,  is  not 

void,  either  at  common  law,  or  by  the  statute  of  the  29 

Car.  2,  c.  7.    This  case  was  afterwards  recognized  as  law 

by  the  Court  of  Kings  Bench,  in  Bloxsome  v.  Williams; 

and  in  the  cases  of  Fennell  v.  Riddler  (6)  and  Sandiman 

V.  Breach  (c),  the  same  ingredient,  viz.  that  the  contract 

endeavoured  to  be  impeached  was  made  in  the  ordinary 

calling  of  the  contracting  parties,  is  considered  as  necessary ; 

and  it  was  held,  that  the  statute  did  not  apply  to  all  persons, 

but  to  such  only  as  have  some  ordinary  calling;  and  if  it 

had  intended  that  no  person  should  do  any  work  on  the 

Lord's  day,  it  would  have  used  different  language.     This 

doctrine  has  been  acted   upon  in  the  very  late  case  of 

The  King  v.  The  Inhabitants  of  Whitnash  (d),  where  the 

Court  of  King's  Bench  held,  that  a  contract  of  hiring,  made 

between  a  farmer  and  a  servant  on  a  Sunday,  was  valid. 

Upon  these  grounds,  we  are  of  opinion,  that  the  rule  ought 

to  be  discharged. 

Rule  discharged. 

(«)   I  Taunt.  131.  (r>  7  B.  &  C.  96. 

(b)  5  B.  «t  C.  406;  8  D.  h  R.  ^c/)  7  B.  &  C.  597;  1  M.  &  H. 

504.  452. 
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Exeh,  of  PleaSf 
1830. 

Mellino,  Executor  of  Mellino,  v.  Kelsuaw. 

Where  if.,  being  X  ROVER  for  oatmeal^  laying  the  conversion  in  the  life- 
indebted  to  A,   tij„g  of  thg  testator.     Plea— Not  guilty, 

gave  him  for  se-  ^        •' 

curity  a  delivery  At  the  trial,  before  Bayley,  J.,  at  the  last  Summer  As- 

in  the  hands  of  sizes  for  the  county  of  9}rlc,  the  following  appeared  to  be 

which 'the*^'*  the  facts  of  the  case : — Evers,  a  comfactori  being  indebt- 

wharfinger  ac-  ed  to  One  Haifth  in  the  sum  of  700/.,  on  the  16th  February^ 

cepted,  and  af- 

terwards^.,  be-  1824,  gave  him  an  order  on  the  defendant,  a  wharfinger, 
c.f  ^vehima^-  ^^^  ^^^  delivery  to  Haigh  of  the  oatmeal  in  question.  Thb 
other  delivery     order  was  delivered  to  the  defendant,  and  the  oatmeal  was 

order  for  the 

same  goods,  by  him  weighed  and  transferred  to  the  name  oi Haigh  ;  after- 

to  the  wharfin-  wards,  Evers,  being  also  indebted  to  the  plaintiflTs  testator, 

Sat  he^couid  6*^®  another  delivery  order  to  him  for  the  same  oatmeal, 

not  transfer  the  and  for  St  me  peas,  also  in  the  hands  of  the  defendant 

goods  I  as  he 

held  them  for  This  delivery  order  was  given  in  consequence  of  an  agree- 
c.  could  geVi.**  *"€nt  between  Evers  and  Melting  the  testator,  by  which 
order  he  would    jj^^  former  was  stated  to  be  indebted  to  the  latter  in  the 

transfer  them, 

and  promised  sum  of  1144/.  14*.  9rf.,  and  the  latter  was  to  be  at  liberty 

not  ^ve  up  the  to  sell  the  goods  at  certain  stipulated  prices,  within  three 

ir^tUng  a*  months,  and,  at  the  end  of  that  period,  at  sueh  prices  as 

kno^  J  "nd  af-  could  be  obtained.     This  second  delivery  order  was  also 

his  debt  re-  taken  to  the  defendant,  who  was  requested  to  transfer  the 

i'SiSl'^vrrde-  P^^^»  *"^  *^'s^  *^®  oatmeal,  to  Melting's  name.  The  de- 
livery order  for    fendant  undertook  to  hold  the  peas  for  Melting,  the  tes- 

the  same  goods  ^  *^  ° 

to  A.,  who  gave  tator ;  but,  with  respect  to  the  oatmeal,  he  stated  that  he 
the*  wharfinger:  held  a  prcvious  Order  from  Evers y  on  behalf  of /fot^A,  to 
— ./f<fW,  that  c.  ^hona  he  had  transferred  it,  and,  ther^ore,   could  not 

had  no  property  '  '  'v-        j 

upon  which  tro-  transfer  it  to  Melting,  the  testator,  without  an  order  from 

ver  could  be 

maintained  Haigh,  Upon  this  occasion,  the  defendant  wrote,  at  the 
vSarfinger.         ^^^*  ^^  ^^^  order,  the  quantity  of  oatmeal  in  his  hands; 

and,  on  a  subsequent  occasion,  said  that  he  would  not  de- 
liver the  oatmeal  to  any  person  without  letting  Melting, 
the  testator,  know.  In  the  month  of  August  following, 
Evers  alleged  that  he  had  discovered  a  mistake  in  the  ac- 
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count  between  himself  and  Mellingf  the  testator,  and  that  ^^\^^^'^* 
the  balance  was  in  his  favour ;  and  he  directed  the  defend- 
ant not  to  obey  the  order  given  to  Melting.  On  the  1st 
September,  Evers's  debt  to  Haigh  being  reduced  to  113/., 
most  part  of  which  remained  due  at  the  trial,  Haigh  gave 
Evers  an  order  for  the  delivery  of  the  oatmeal,  which 
order  Evers  sent  to  the  defendant,  with  directions  not  to 
obey  any  order  but  such  as  he  should  afterwards  give.  A 
few  days  afterwards.  Melting's  book-keeper  again  applied 
to  the  defendant  to  transfer  the  oatmeal  to  him,  when  the 
defendant  asked  if  he  had  got  HaigKs  order  to  that  effect, 
and  told  him  that  he,  the  defendant,  had  got  HaigKs  order 
to  transfer  it  to  Evers.  The  book-keeper  said,  he  had  ap- 
plied to  Haigh  for  an  order,  but  could  not  get  it.  In  about 
a  fortnight  after  this,  MetUngs  attorney  demanded  the  oat^ 
meal,  and  offered  to  indemnify  the  defendant;  the  defend-^ 
ant  said,  that  he  thought  Metting  ought  to  have  it,  but 
that  he  wished  to  do  right,  and,  being  a  wharfinger,  he 
did  not  know  what  to  do  between  the  two  orders.  He 
refused  then  to  give  it  up.  The  learned  Judge  directed 
the  Jury  to  find  for  the  plaintiff*,  but  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit. 

Brougham  accordingly  obtained  a  rule  to  enter  a  non- 
suit. He  contended,  that  the  plaintiff*'s  testator  had  no 
property  on  which  this  action  could  be  maintained ;  and 
further,  that  there  was  no  evidence  of  a  conversion.  But 
the  judgment  of  the  Court  not  proceeding  upon  the  latter 
ground,  the  arguments  upon  that  part  of  the  rule  are 
omitted. 

F.  Pollock,  and  Dundas,  shewed  cause. — The  substance 
of  the  defendant's  statement,  when  the  order  was  taken  to 
him,  is, — I  am  bound  by  a  previous  order  from  Haigh,  but 
if  you  will  get  rid  of  his  claim,  and  obtain  an  order  from  him, 
I  will  obey  it.    Eventually  Haigh  did  give  up  his  order. 

VOL.  |.  o 
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Ejch.  of  Pleas,       [Bai/let/,  B. — Haigh  had  a  right  to  the  property  till  the 
V     ^^  '  y     whole  of  his  debt  was  paid,  or  to  give  it  any  destination 
Melling      he  pleased;  he  gave  that  destination  in  favour  of  E vers], 
Kelshaw.  Evers  obtained  the  order  from  Haigh,  probably  with 

the  intention  of  redressing  the  wrong  he  had  committed. 
He  would  naturally  consider  that  he  had  been  committing 
a  fraudulent  act,  and  would,  therefore,  prevail  on  Haigh  to 
give  up  his  order.  The  delivering  up  of  the  order  by 
Haigh  extinguished  his  right,  and  vested  the  property  in 
Melling,  the  testator.  Though,  at  the  time  of  the  delivery 
of  the  order  to  Melling,  Erers  had  no  property  in  the 
goods,  yet,  when  the  property  was  vested  in  Evers,  by  the 
order  of  Haigh,  the  prior  delivery  note  to  Melling  would 
take  effect,  and  the  property  would  be  vested  in  him. 
Besides,  the  conduct  of  the  defendant  amounted  to  a 
qualified  attornment  to  the  title  of  Melling,  and  to  an  un- 
dertaking to  hold  the  oatmeal  for  him,  if  Haigh' s  title  was 
got  rid  of.  That  condition  was  complied  with,  and  then 
the  defendant  was  not  at  liberty  to  dispute  the  title  which 
he  had  agreed  upon  that  condition  to  admit.  Stonnard  v. 
Dunkin  (a). 

Milner,  contra. — No  property  whatever  could  pass  un- 
der the  order  to  Melling.  The  order  to  Haigh  was  ac- ' 
cepted  by  the  defendant,  and  the  property  was  then  ac« 
tually  transferred  by  the  defendant  into  the  name  of 
Haigh.  Any  subsequent  order  was  a  mere  nullity,  for  the 
property  was  absolutely  vested  in  Haigh.  Even  if  the 
order  to  Melling  had  any  effect,  it  was  clearly  revocabk 
till  the  time  when  the  interest  vested ;  and,  in  point  of  fact, 
it  was  revoked  by  Evers  before  the  fresh  order  was  given 
to  him  by  Haigh.  There  are  no  cases  which  go  the 
length  of  shewing  that  an  agent  can  be  made  the  trustee 
for  any  number  of  consecutive  parties  by  delivery  notes, 

(a)  2Camp.:M4. 
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given   to  take  efFect  after  former  orders   are   satisfied.   ^'<^*-  •/  ^^«» 
After  the  first  delivery  note,  Kelshaw  was  tlie  agent  of  ^  '^ 

Haigky  and  not  of  Evers.  Could  he  have  refused  to  deliver  Melling 
to  a  third  party  by  order  of  Haigh  ?  He  was  bound  to  Kelshaw. 
follow  the  direction  of  the  owner  of  the  property,  who 
had  power  to  give,  and  did  give,  a  destination  to  the  pro- 
perty. If  there  was  a  conditional  acceptance  of  the  or- 
der to  Melling  by  the  defendant,  the  condition  was,  that 
Melling  should  get  HaigKs  order,  which  was  not  obtain- 
ed. The  order  of  the  Ist  September  from  Haigh  was 
not  intended  to  benefit  Melling ^  as  has  been  supposed, 
but  was  probably  intended  to  benefit  Evers,  and,  being 
delivered  to  him,  the  property  was  vested  in  him. 

Bayley,  B. — It  appears  to  me,  that  the  rule  in  this 
ease  ought  to  be  made  absolute.  I  disregard  entirely  the 
question  of  indemnity,  because  a  stakeholder  ought  not  to 
take  an  indemnity,  if  by  taking  it  he  might  vary  the  rights 
of  the  parties.  He  ought  to  stand  indifferent  between  the 
parties,  and  should  lean  to  neither;  and,  therefore,  I  think 
that  the  offer  of  an  indemnity  does  not  alter  the  nature  of 
the  present  case. 

The  first  question  for  our  consideration,  and  on  which 
alone  my  opinion  is  formed,  is — whether  the  property 
vested  in  Melling,  so  as  to  enable  him,  in  his  life«time,  and 
biB  representatives  after  his  death,  to  maintain  an  action  of 
trover.  The  right  of  property  is  essential  to  maintain 
mich  an  action.  In  this  case  the  property  belonged  to 
Evers;  in  February ,  1829,  he  gave  to  Haigh  a  delivery 
order,  which  Haigh  communicated  to  Kelshaw,  and  to 
which  KeUhaw  acceded,  and  which,  therefore,  was  binding 
on  Kelshaw.  The  object  of  that  order  was,  that  it  should 
cover  a  debt  of  700/.  due  at  that  time  from  Evers  to  Haigh. 
Things  remaining  in  that  state,  Evers  gave  a  second  de- 
livery order  to  Melling,  to  cover  a  much  larger  debt  due 
firom  Evers  to  Melling.    That  second  order  includes  not 

o2 
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Exeh.  of  Pleas,  only  the  goods  in  question^  but  many  other  goods.  This 
s^.^^^^^  order  was  carried  by  the  agent  ofMelling  to  KeUhato,  and 
Mellino  ^as  shewn  to  him.  Kelshaw  objected  as  to  part  of  the 
KBL8UAW.  order^  but,  with  respect  to  the  peas,  which  are  included  in 
the  order,  he  said  he  would  deliver  them,  and  signed  a 
consent  at  the  foot  of  the  order  to  that  effect ;  but  he  re- 
fused to  sign  any  consent  with  respect  to  the  oatmeal, 
though,  at  the  request  of  the  agent,  he  wrote  down  the 
quantity  of  oatmeal  in  his  hands.  But  he  used  expres- 
sions which  shew  a  proper  willingness  to  do  at  that  time 
what  was  right  between  the  parties.  He  said,  that  he  would 
transfer  it  when  Melting  got  a  delivery  order  from  Haigh; 
and  he  also  said,  that  he  would  not  deliver  it  up  without 
letting  Melling  know.  The  breach  of  that  latter  part  of 
the  promise  could  not  afford  ground  for  an  action  of  trover; 
but  if  any  action  would  lie,  it  must  be  brought  in  anoth^ 
form.  The  witness  who  proved  this  conversation,  when 
sifted  by  cross-examination  said,  that,  from  first  to  last, 
Kelshaw  said,  that  he  would  not  transfer  the  oatmeal  with- 
out an  order  from  Haigh;  if  he  could  get  HaigKs  order, 
he  would  deliver  it  immediately.  Now,  what  is  the  plun 
meaning  of  that  language — '*  The  property  is  vested  in 
Haigh,  I  have  bound  myself  to  him,  and  if  you  will  get  an 
order  from  him,  I  will  assent  to  it.**  Was  such  an  order 
ever  obtained  ?  No.  But  it  is  suggested  for  the  plaintifls, 
that  the  substance  of  the  defendant's  promise  was,  that 
when  HaigKs  debt  was  removed  out  of  the  question,  be 
would  hold  the  oatmeal  for  Melling.  If  that  were  the 
meaning  of  the  defendant,  it  was  not  so  expressed;  and, 
where  an  express  stipulation  was  made  for  an  order,  it  k 
safer  to  look  to  the  language  really  used,  and  not  to  resort 
to  that  which  is  considered  as  equivalent  to  an  order.  It 
might  mean,  as  soon  as  the  order  in  favour  of /fot^A  should 
be  removed ;  it  might  also  mean,  as  soon  as  HaigKs  debt 
should  be  discharged.  Melling  did  not  obtain  any 
from  Haigh,  nor  was  HaigKs  debt  ever  discharged.    In 
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^^\^^^^'  made  out  neither;  but  my  judgment  proceeds  upon  the 
^..^^^i— ^  ground  that  no  property  was  proved  to  have  vested  in 
Mellino  Melting.  It  appeared  that  Evers,  being  indebted  to 
Kelshaw.  Haigh  in  700/.,  gave  him  an  order  on  Kehhaw,  a  whar« 
finger,  for  the  delivery  of  the  oatmeal  in  question.  On  the 
receipt  of  that  order,  and  the  acceptance  by  the  wharf- 
inger, the  property  was  transferred  and  vested  in  Haigh. 
Afterwards  Melting,  having  a  claim  to  a  larger  amount  upon 
Evers,  prevailed  upon  him  to  give  him  also  a  delivery  or- 
der for  the  oatmeal  and  other  things.  This  order  was  car- 
ried to  Kelshaw,  who,  as  to  the  other  property,  assented  to 
hold  it  for  Melting,  but  as  to  the  oatmeal,  he  said,  in  effect, 
that  he  could  not  hold  it  for  Melting,  except  subject  to  the 
claim  of  Haigh.  Afterwards,  Haigh' s  debt  being  reduc- 
ed to  113/.,  he,  -by  another  order,  re-transferred  the  pro- 
perty vested  in  him  to  Evers.  Kelshaw  accepted  this 
order.  Kelshaw  had  said,  I  cannot  transfer  without  an 
order  from  Haigh;  get  an  order  from  him,  and  I  will.  No 
such  order  was  ever  got  from  Haigh,  but,  on  the  contrary, 
he  gave  an  order  in  favour  of  Evers.  Was  then  the  con- 
dition ever  complied  with  ?  Clearly  not.  Melting  never 
could  have  a  right  till  the  debt  o(  Haigh  was  extinguished. 
That  debt  never  was  extinguished.  The  property  was  in 
Haigh,  and  afterwards  revested  in  Evers,  and  never  was 
in  Melting. 

Holland,  B. — I  at  first  entertained  very  considerable 
doubts  on  this  subject,  but  after  having  heard  the  argu- 
ment, I  agree  with  the  rest  of  the  Court  in  thinking  that 
this  rule  should  be  made  absolute.  The  question  is,  whe- 
ther there  was  such  a  property  in  Melting,  as  that  trover 
could  be  maintained  upon  it.  There  is  one  part  of  the 
evidence  from  which  it  appeared  that  the  defendant  had 
promised  not  to  part  with  the  goods  without  letting  Alel- 
ling  know.  In  this  form  of  action,  however,  we  are  only 
to  look  whether  there  was  property  In  Melting.      The 
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facts,  as  to  the  question  of  property,  were,  that  Melting  and  EjccH,  of  Pleat, 
Haigh  having  respectively  claims  upon  Evers,  Haigh  was  ^ 

successful  in  getting  priority  of  security  upon  the  goods  in  Mellino 
question.  He  then  went  and  lodged  the  delivery  order,  KelsIiaw. 
which  he  obtained,  with  Kelshaw,  the  wharfinger,  who  ac- 
cepted the  same,  and  the  right  of  property  became  there- 
by vested  in  Haigh.  It  is  hardly  contended,  that,  before  the 
Ist  of  September,  any  property  was  in  Melting.  Till  that 
time,  it  was  clearly  in  Haigh^  and  his  debt  not  being  liqui- 
dated,  he  had  a  right  to  transfer  it  to  a  stranger,  and  what 
difference  can  it  make  that  he  transferred  it  to  Evers,  It 
was  urged  for  the  plaintiff*,  that  the  transfer  from  Evers  to 
Haigh  was  fraudulent.  There  is  nothing  on  the  report  to 
lead  to  the  supposition  that  any  fraud  was  intended.  The 
inference  is  the  other  way.  If  Haigh's  debt  had  been  sa- 
tisfied, there  might  have  been  a  pretence  for  supposing  the 
transfer  fraudulent;  but  when  it  is  considered  that  he  had 
a  claim  upon  the  property  to  more  than  its  value,  there 
could  be  no  fraudulent  motive  in  him.  The  motive  in  his 
mind  would  probably  be,  the  intention  of  getting  his  debt 
paid;  for  the  property  being  under  a  cloud,  he  might  pro- 
bably suppose  that  it  would  be  better  disposed  of  by  in- 
vesting Evers  with  the  legal  right  to  it. 

Rule  absolute. 
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-S^*- ^J"*«^»  provisionsy  and  reserving  sufficient  room  in  the  said  ship  for 
v.^..«^,..-Lx  one  hundred  tons  of  goodsi  to  be  laden  by  or  for  account  of 
Newberry  the  said  owners  as  hereinafter  is  mentioned ;  and  the  said 
CoLTiN.  ship  being  so  laden,  he  the  said  George  Betham  shall  and 
will  set  sail  therewith,  and  proceed  to  Calcutta  in  the  Eatt 
Indies^  with  liberty  to  touch  at  Madeira  and  Madroi  in 
her  outward  passage),  and  being  arrived  at  Calcutta  afore- 
said shall  and  will  unload  the  said  outward  cargo,  and  re- 
load the  said  ship  with  a  cargo  of  jEotf^/itcKa  produce,  and 
return  with  the  same  to  the  port  ot London;  and,  upon  her 
arrival  there,  and  being  finally  discharged  of  her  cargo,  and 
being  cleared  by  the  revenue  officers,  the  said  intended 
voyage  and  service  is  to  end  and  be  completed,  (the  act 
of  God,  the  King  s  enemies,  restraint  of  princes  and  rulers, 
fire,  and  all  and  every  the  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  what  nature  or  kind  soever, 
excepted) :  and  the  said  owner  doth  hereby  further  pro- 
mise and  agree  to  and  with  the  said  George  Betham^  his 
executors,  administrators,  and  assigns,  that  in  case  any  of 
the  aforesaid  complement  of  thirty-five  men  and  boys  shall, 
happen  to  die,  or  desert  or  leave  the  said  ship  during  her 
said  intended  voyage  or  service,  so  that  the  number  shall 
be  reduced  below  thirty-two,  that  then,  and  in  every  such 
event  happening,  the  aforesaid  number  of  thirty-two  shall, 
if  practicable,  be  kept  and  made  up  at  the  expense  of  the 
said  owner:  and  further,  that  the  said  ship  shall  at  all 
times  during  her  said  intended  voyage  and  service,  be  fur- 
nished and  provided  with  proper  and  sufficient  stores, 
provisions,  and  other  necessary  articles;  and  that  the  said 
ship  shall,  if  required,  be  kept  and  continued  in  the  ser- 
vice aforesaid,  for  and  during  the  term  or  space  of  twelve 
calendar  months,  to  be  accounted  from  the  twelfth  day  of 
the  present  month  of  June,  and  for  and  during  such  longer 
time  or  term  as  may  be  necessary  to  complete  her  aforesaid 
voyage,  and  until  her  return  to  the  port  of  London^  being 
finally  discharged  of  her  homeward  cargo  and  cleared  by 
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the  revenue  officers:  and  the  said  owner  doth  also  pro-  EjccH.  Ckamher, 

1830* 
mise  and  agree  that  the  said  ship  shall,  previous  to  her  de-  ^  '-^ 

parture  from  the  port  of  London,  on  her  above-mentioned      Newberry 
voyage,  be  furnished  and  provided  with  good  water  casks       Colvin. 
capable  of  containing  eighteen  tons  of  water;  and  the  said 
owner  doth  also  engage  to  provide  the  said  ship  with  coals 
and  wood  for  cooking  and  dressing  the  passengers'  provi- 
sions ;  fo  r  which  the  said  freighter  is  to  pay  or  allow  unto 
the  said  owner,  his  executors,  or  administrators,  at  and 
after  the  rate  of  I4fd.  for  every  passenger  or  servant,  pet 
lunar  month,  and  so  in  proportion  for  a  less  period.     In 
consideration  whereof  and  of  every  thing  above  mentioned, 
the  said  George  Bethdm  doth  hereby  promise  and  agree 
to  and  with  the  said  Thomas  Starling  Benson,  his  execu- 
tors, administrators,  and  assigns,  in  manner  and  form  fol- 
lowing, that  is  to  say,  that  he  the  said  George  Betham 
shall  and  will  take  upon  himself  the  command  of  the  said 
ship,  for  and  during  her  said  intended  voyage,  and  until 
her  return  to  the  port  o{  London,  and  shall  and  will  navigate 
her  to  the  best  and  utmost  of  his  skill  and  ability ;  and  also 
that  he  the  said  George  Betham,  his  executors,  administra- 
tors, or  assigns,  shall  and  will  accept,  receive,  and  take  the 
said  ship  into  his  or  their  service,  for  and  during  the  term 
or  space  of  twelve  calendar  months  certain,  to  commence 
and  be  accounted  from  the  twelfth  day  of  the  present 
month  of  June,  and  for  and  during  such  longer  time  or 
term  (if  any)  as  may  be  necessary  to  complete  her  said  in- 
tended voyage,  and  until  her  return  to  and  final  discharge 
and  clearance  in  the  port  of  London,  as  aforesaid :  and  fur- 
ther, that  he  the  said  George  Betham,  his  executors,  or 
administrators,  shall  and  will  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  said  owner,  his  executors,  administra- 
tors, or  assigns,  freight  for  the  use  or  hire  of  the  said  ship, 
at  and  after  the  rate  of  25s.  per  ton,  register  measurement 
of  the  said  ship  joer  calendar  month,  for  and  during  the 
aforesaid  term  of  twelve  calendar  months  certain,  and  for 
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£jc;«.  Chamber,  and  during  such  longer  time  or  term  (if  any),  as  may  be 
^  '  ^     necessary  to  complete  her  said  intended  voyage,  and  until 

Newberry  her  return  to  the  port  of  London,  and  being  finally  dis- 
CoLviN.  charged  of  her  homeward  cargo  and  cleared  by  the  reve- 
nue officers,  or  up  to  the  day  of  the  date  of  her  being  lost, 
captured,  or  last  seen  or  heard  of;  such  freight  to  be  paid 
in  manner  following,  that  is  to  say,  the  sum  of  1,000/.  part 
thereof,  at  or  before  the  execution  of  these  presentSi 
the  sum  of  2,000/.,  further  part  thereof,  by  approved  bill  or 
bills,  to  be  drawn  in  London  upon  Calcutta,  in  favour  of 
the  said  owner,  payable,  as  to  one  moiety  thereof,  at  one 
calendar  month,  and  as  to  the  other  moiety  thereof,  at  two 
calendar  months  next  after  the  said  ship  shall  arrive  at 
Calcutta  aforesaid,  and  the  residue  and  remainder  of  such 
freight  to  be  paid  or  secured  to  the  satisfaction  of  the  said 
owner,  his  executors,  administrators,  or  assigns,  upon  the 
arrival  of  the  said  ship  in  the  povt  jof  London,  and  previous 
to  commencing  the  discharge  of  her  homeward  cargo. 
Provided  always,  that  in  case  the  said  ship  shall  be  kept 
or  detained  at  Calcutta  aforesaid  more  than  ninety  days, 
then  and  in  such  case  the  said  George  Betham  do  hereby 
engage  to  pay,  or  cause  to  be  paid,  at  Calcutta  aforesaid, 
to  the  agent  of  the  said  owner,  the  sum  of  1,000/.,  either 
in  cash,  or  by  bills  to  be  approved  of  by  such  agent,  in 
part  payment  of  the  balance  of  freight  which  may  become 
due  under  and  by  virtue  of  this  charterparty;  and  the  fiiN 
ther  sum  of  1,000/.  at  the  expiration  of  every  sixty  days 
afler  the  said  ninety  days,  which  the  said  ship  may  expend 
or  lay  at  Calcutta  aforesaid.  And  it  is  hereby  declared 
and  agreed  by  and  between  the  said  parties,  that  bills  re- 
mitted from  India  in  manner  hereinafter  expressed,  shall 
be  deemed,  taken,  and  considered  as  good  and  sufficient 
security  for  the  payment  of  the  residue  or  balance  of 
freight  which  may  become  due,  under  and  by  virtue  of 
these  presents,  as  hereinbefore  mentioned.  And  the  said 
Oeorge  Betham  doth  hereby  especially  promise  and  agree. 
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that  all  and  every  the  bills  of  exchange  which  may  be  taken  ^'^ch.C'hamber, 
in  payment  of  the  freight  of  the  said  ship's  homeward     s^-..^— ^ 
cargo,  shall  be  made  payable  to,  or  to  the  order  of,  Messrs.      Newbeuuy 
BuckleSf  Bagster,  ^  Buchanan^  of  the  city  of  London,  mer-        Colvin. 
chants,  or  indorsed  over  to  them,  and  delivered  to  the  said 
owner's  agent,  to  be  by  him  remitted  to  the  said  Buckles, 
Bagster,  ^  Buchanan,  in  London;  who,  it  is  hereby  espe- 
cially agreed  by  and  between  the  said  parties,  are  to  re- 
ceive the  amount  thereof  as  joint  trustees  for  the  said 
owner  and  the  said  George  Bethain,  he,  the  said  George 
Betham,  hereby  authorizing  and  empowering  them  to  ap- 
propriate the  proceeds  of  such  bills  of  exchange  in  or  to- 
wards payment  to  the  said  owner,  his  executors,  adminis- 
trators, or  assigns,  of  the  balance  of  freight  which  may  be 
or  become  due  to  him  or  them,  under  or  by  virtue  of  these 
presents;  and  the  residue,  if  any,  to  the  said  George  Be- 
iham,  his  executors  or  administrators.  And  the  said  George 
Betham  doth  hereby  further  promise  and  agree  to  furnish 
and  provide,  at  his  own  expense,  sufficient  provision  and 
water,  and  also  all  other  necessaries,  for  the  use  of  the  pas- 
sengers on  board  the  said  ship.     And  that  he,  the  said 
George  Betham  shall  and  will  pay  for  all  provisions  be- 
longing to  the  owners  of  the  said  ship,  which  shall  be  is- 
sued for  the  use  of  or  consumed  by  any  of  the  passengers 
during  the  said  voyage,  an  account  of  the  same  being  ren- 
dered to  him  once  a-week  by  the  said  owner's  agent,  or  by 
the  steward  on  board  the  ship ;  and  further,  that  all  ex- 
penses of  bulk  heads,  cabins,  and  other  accommodations 
for  passengers,  shall  be  paid  by  him,  the  said   George 
Betham,  the  materials  for  which  are  to  be  left  on  board 
the  said  ship  at  the  termination  of  the  said  voyage,  and 
become  the  property  of  the  said  owner,  except  the  hearth 
and  three  foremost   water-closets    put  up  by  the  said 
freighter,  which  he  is  to  be  at  liberty  to  take  away,  put- 
ting the  said  ship  in  the  said  state  as  she  was  before  such 
hearth  and  water-closets  were  put  up.     And  the  said 
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Exch,  Chamber,  Gcorge  Betham  doth  also  agree  to  pay  and.  defray  all 
^  port  charges  and  pilotage  which  may  be  incurred  by  the 
Newberry  g^Jd  ship  during  her  said  intended  service,  save  and  except 
CoLviN.  such  as  may  be  incurred  in  the  port  of  London  outward 
and  homeward  bound,  and  once  at  Calcutta.  And  the 
said  George  Betham  doth  hereby  further  agree,  that  the 
said  owner  shall  have  the  liberty  of  shipping  on  board  the 
said  ship  outward  bound,  freight  free,  any  quantity  of 
iron,  vinegar,  and  mustard,  he  may  think  fit,  not  exceed- 
ing in  the  whole  100  tons,  to  be  delivered  at  Calcutta, 
Provided  always,  and  it  is  hereby  expressly  agreed  and 
understood  by  and  between  the  said  parties  to  these  pre- 
sents, and  particularly  by  the  said  George  Betham^  that 
an  agent  be  put  on  board  the  said  ship  by  the  said  owner, 
for  and  during  the  whole  of  her  aforesaid  voyage  and  ser- 
vice, and  who  is  to  have  a  separate  cabin  in  the  said  ship, 
at  least  six  feet  square,  for  his  sole  use,  and  to  mess  at 
the  said  George  Bethania  table ;  which  agent  is  to  have 
the  sole  management,  direction,  and  superintendence  of 
the  said  ship's  stores  and  provisions,  and  the  issuing  and 
delivering  out  of  the  same  for  and  during  the  said  intend- 
ed voyage.  And  such  agent  is  likewise  to  have  the  sole 
ordering  and  purchasing  of  any  supplies,  stores,  provi- 
sions, and  other  articles,  which  may  be  required  for  the 
use  of  the  said  ship  during  her  said  voyage ;  and  that  all 
bills  which  may  be  required  to  be  drawn  upon  the  owners 
of  the  said  ship  for  any  such  supplies,  or  otherwise^  on  ac- 
count of  the  said  ship,  shall  be  drawn  by  such  agent  only; 
and  the  said  George  Betham  doth  hereby  expressly  en- 
gage that  he  will  not  at  any  time  or  times  during  the  said 
voyage,  or  daring  the  time  he  may  be  in  command  of  the 
said  ship,  interfere  with  or  issue  any^tores,  provisions,  or 
other  articles,  on  board  the  said  ship,  or  purchase  any 
provisions,  stores,  or  other  articles,  for  the  use  of  the  said 
ship,  (except  only  such  as  may  be  requisite  for  the  passeiH 
gers,  and  for  the  said  freighter's  servants,  and  for  which 


MICHAELMAS  TBRMy  1  WILL.  IV.  201 

• 

he  will  ptfjr  ont  of  his  own  proper  money).     And  like-  Bseh,  Chamber, 
wise  that  lie»  the  said  George  Betham,  shall  not,  nor  ^ 

will,  at  any  time  or  times,  draw  any  bill  or  bills  upon  Newberry 
the  owners  of  the  said  ship,  any  or  either  of  them,  for  colvin. 
any  provisions  or  other  articles  supplied  for  the  said 
ship*  or  for  any  other  purpose  whatsoever :  provided  also, 
and  it  is  hereby  further  agreed  by  and  between  the  said 
parties,  and  especially  by  the  said  owner,  that  the  said 
freighter  shall  have  the  liberty  and  privilege  of  employing 
the  said  ship  in  the  East  Indies^  for  any  intermediate 
voyage  or  voyages  he  may  think  fit,  without  prejudice  to 
this  charterparty,  but  not  exceeding  in  the  whole  the 
time  or  term  of  twelve  calendar  months,  to  be  computed 
from  and  after  the  expiration  of  thirty  days  next  after  the 
arrival  of  the  said  ship  at  Calcutta  aforesaid,  upon  his,  the 
sud  George  Betham,  his  executors,  or  administrators, 
paying  or  causing  to  be  paid  to  the  said  owner,  his  execu- 
tors, administrators,  or  assigns,  the  same  rate  of  freight  as 
M  hereinbefore  stipulated,  viz,  25s,  per  ton,  per  month, 
for  all  such  additional  time  as  the  said  ship  may  be  em- 
ployed or  detained  in  India,  such  additional  freight  being 
paid  to  the  said  owner's  agent  for  the  time  being,  or  se- 
cured to  his  satisfaction,  previous  to  the  said  ship  entering 
or  proceeding  on  such  additional  voyage  or  service :  and  it 
is  hereby  expressly  provided  and  declared,  that  in  case 
the  said  George  Betham  shall  proceed  with  the  said  ship 
to  any  port  or  place  other  than  Madeira,  Madras,  and 
Calcutta  aforesaid,  without  the  special  leave  in  writing  of 
the  agent  of  the  said  owner  for  the  time  being,  or  if  the 
said  George  Betham  shall  be  guilty  of  a  breach  of  any  or 
either  of  the  promises  and  agreements  herein  contained 
on  his  part,  then  and  in  any  such  case  the  said  George  Be- 
tiuan  shall  be  and  become  divested  of  any  further  com- 
mand of  or  in  the  said  ship:  and  it  shall  thereupon  be 
lawful  for  the  said  owner's  agent  for  the  time  being,  to  ap- 
point another  commander  for  the  said  ship,  in  lieu  and 
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^''**'  ^*?'"^®^»  Stead  of  the  said  George  Betham ;  and  it  is  hereby  further 
v..^^^!^  expressly  provided  and  declared,  that  in  Case  the  said  ship 
Nrwberry  gi^jiii  be  kept  or  detained  at  Calcutta  beyond  the  ninety 
CoLviN.  days  hereinbefore  mentioned,  or  if  in  that  event  the  said 
George  Betham  shall  make  default  in  payment  of  any 
or  either  of  the  sums  of  1,000/.  hereinbefore  engaged 
to  be  paid  at  that  place  to  the  agent  of  the  said  owner,  in 
part  discharge  of  the  balance  of  the  freight  to  become 
due  under  and  by  virtue  of  this  charterparty,  it  shall 
thereupon  be  lawful  for  the  said  owners'  agent  to  load 
the  said  ship  with  a  cargo  for  England,  on  the  said 
owner's  account,  without  prejudice,  however,  to  this 
charterparty,  or  to  any  claim  which  the  said  owner*  his 
executors,  or  administrators,  may  have  against  the  said 
George  Betham^  his  executors,  or  administrators,  for 
freight,  dead  freight,  or  otherwise,  on  account  thereof. 
The  Jury  further  found,  that  this  charterparty  was  made 
and  executed  bond  fide.  That,  on  theS5th  July^  1816,  the 
following  memorandum  was  signed  and  agreed  to  by  the 
said  defendant  below,  Thomas  Starling  Benson^  and  the 
said  George  Betham.  **  Conditions  agreed  between  Tho* 
mas  Starling  Benson,  Esquire,  owner,  and  George  Betham, 
Esquire,  commander  of  the  ship  Benson,  on  a  voyage  to 
India  ;— Wages  10/.,  say  lOl.  per  month,  no  primage  or 
privilege  of  tonnage  whatever; — Cabin  allowance  for  voyage, 
(it  being  understood  that  the  agent,  chief  and  second  mates, 
and  surgeon,  if  any,  mess  in  cabin),  150/.  owner  providing 
nothing ; — Allowance  while  in  India,  three  sicca  rupees  per 
day.*'  That  one  Samuel  Oviatt  went  as  agent  on  board 
the  said  ship  Benson,  under  the  said  charterparty,  on  the 
said  voyage,  and  carried  out  letters  of  introduction  from 
the  *said  persons  using  the  said  firm  of  Buckles,  Bagster, 
%  Buchanan,  being  merchants  in  London,  on  behalf  of 
the  said  defendants  below,  to  the  said  plaintiffs  below,  by 
which  he  was  directed  to  apply  to  them  in  case  of  necessity; 
and  he  did  apply  to  them,  and  they  acted  as  agents  at 
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Calcutta,  both  for  the  said  defendants  below  and  George  Exeh.  cumber, 
Betham,  as  thereinafter  mentioned ;  that  Samuel  Oviait^  ^.— ^.^>_/ 
acted  under  a  power  of  attorney,  executed  by  the  defend-  Newberrt 
ant  below,  Thomas  Starling  Benson^  by  which,  after  recit-  Colvin. 
ing  the  charterparty  at  length,  Oviatt  was  authorized  to 
do  for  the  owners  all  those  things  which,  by  the  charter- 
party,  the  agent  of  the  owners  was  to  have  the  power  of 
doing.  That  the  said  Samuel  Oviatt  carried  out  with  him 
the  said  charterparty,  and  communicated  it  to  the  said 
plaintiffs  below,  as  soon  as  he  arrived  in  Calcutta,  and  be- 
fore the  shipping  of  the  said  goods ;  and  the  said  plain- 
tiffs below,  before  that  time,  read  the  said  charterparty, 
and  received  a  copy  thereof;  and  that  for  freight  of  the 
said  quantity  of  sugar  and  indigo,  in  the  said  bill  of  lading 
mentioned,  the  said  plaintiffs  below  drew  bills  upon  cer 
tain  other  persons,  payable  sixty  days  after  the  said  ship 
Benson's  arrival  in  London,  to  the  order  of  the  said  per- 
sons using  the  firm  of  Buckles,  Bagster,  %  Buchanan, 
which  bills  they  delivered  to  the  said  Samuel  Oviatt,  to  be 
remitted  to  the  said  last-mentioned  persons,  pursuant  to 
the  stipulations  in  the  said  charterparty,  and  the  said  bills 
were  so  remitted.  That  the  said  George  Betham  employ- 
ed, the  said  plaintiffs  below  as  his  agents  at  Calcutta,  who 
accordingly  acted  as  his  agents,  and  collected  and  paid 
over  to  him  the  freight  of  the  goods  carried  in  the  said 
ship,  in  the  said  voyage  from  London  to  Calcutta,  and  pro- 
cured freight  for  him  on  the  said  voyage  from  Calcutta  to 
London,  and  they  had  a  commission  from  him  for  procur- 
ing such  freight.  That  the  said  ship  sailed  on  her  said 
voyage  from  the  river  Hooghly  to  London,  with  the  said 
quantity  of  sugar  and  indigo  on  board,  but  that  the  quan- 
tities of  sugar  and  indigo  never  were  delivered  to  the  said 
plaintiffs  below,  or  their  assigns,  pursuant  to  the  said  bill 
of  lading,  although  no  act  of  God,  &c.,  prevented  the 
same  from  being  so  delivered;  but,  on  the  contrary  thereof, 
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Bjrch.  Chamber,  part  thereof  was  lost,  &c,,  and  the  residue  lessened  in  va- 
1830         ; 

Newekruy  Upon  this  special  verdict  the  Court  of  King's  Bench 

CoLviH.       gave  judgment  for  the  plaintiffs  below  (a).     A  writ  of  error 
was  afterwards  brought,  and  the  case  was  argued  by^ — 

Campbell  for  the  plaintiffs  in  error. — The  question  in 
this  case  is,  whether  the  defendants  below  were  liable  to 
be  sued  as  carriers  of  the  goods  shipped.  The  action  is 
founded  on  a  contract,  and  it  is  quite  immaterial  whether 
it  be  shaped  in  tart  or  assumpsit  (6).  In  either  case  the 
same  proof  of  a  contract  is  requisite.  Then  the  question 
arises,  with  whom  did  the  plaintiffs  below  contract.  The 
plaintiffs  in  error  contend,  that  Betham  alone  promised. 
It  is  said,  on  the  other  side,  that  the  defendants  below  pro* 
mised.  It  may  be  conceded,  that  if  a  ship  owner  send  out  a 
person  as  his  captain  or  agent,  no  secret  agreement  will 
discharge  the  owner's  liability  on  the  contracts  which  such 
person  may  enter  into  as  captain  or  agent.  If  such  had 
been  the  case  here,  the  captain  would  have  been  held  out 
as  the  agent  of  the  owners.  But  the  presumption,  arising 
primd  facie f  may  surely  be  rebutted.  If  the  ship  be 
freighted  to  the  master^  and  that  fact  be  made  known  to 
the  shippers,  they  know  that  the  master  is  the  carrier. 
The  goods  were  not  shipped  for  the  benefit  of  the  owners, 
who  were  to  receive  the  same  freight,  namely,  the  monthly 
hire,  whether  a  single  bale  of  goods  was  shipped  or  not. 
The  plaintiffs  below  clearly  then  contracted  with  Betham^ 
for  they  knew  that  he  had  contracted  to  pay  the  monthly 
freight,  and  that  their  goods  were  shipped  on  freight,  not 
for  the  benefit  of  the  defendants  below,  but  of  Betham. 
The  carrier  must  surely  be  the  person  who  is  to  have  the 

(a)  8B.&C.  166;  2  M.&R.47. 
{h)  Marzetli  v.  WiUiam,  (K.B.)  Hilary  Term,  1  WUl.  4. 
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benefit  of  the  freight,  and  who  has  the  control  of  the  ves-  ^<^^  Chamhtr^ 
sel  during  the  voyage.    Laying  aside  the  fact  that  Betham     n..^.^^-^ 
was  the  captain,  suppose  that  this  was  the  common  case  of     Newberry 
a  ship  under  a  charter  to  a  freighter,  put  up  by  him  as  a       Colvin. 
general  ship.  It  is  clear  that  the  freighter  and  owner  pro 
hdc  vice  \A  to  be  considered  as  the  carrier,  and  that  he, 
and  he  alone,  contracts  with  the  shipper,  and  is  responsi- 
ble to  him.    Parish  v.  Craw/ord{a)  is  the  only  case  which 
can  lead  to  a  different  conclusion ;  that  was  merely  a  Nisi 
Prius  decision,  and  there  are  numerous  authorities  the 
other  way.     In  Annett  v.   Carsiairs{b),  the  master  ap* 
pointed  by  the  mortgagor  of  a  ship,  brought  an  action  for 
his  wages  against  the  mortgagees.     It  was  held,  that  he 
could  not  recover;  and  hord  Ellenborough  said — ''Title 
has  nothing  to  do  with  these  cases.     We  must  look  to  the 
contract  between  the  parties.**  So,  in  the  present  case,  the 
title  to  the  vessel  has  nothing  to  do  with  the  question  of 
who  is  the  carrier.     At  all  events,  the  title  can  only  raise 
the  presumption,  which  may  be  rebutted,  and  the  contract 
may  be  proved  to  have  been  with  another.  If,  in  Parish  v. 
Crawford,  the  facts  were,  that  the  plaintiff  was  ignorant  of 
the  arrangement  entered  into  between  the  absolute  owner 
and  the  owner  pro  hdc  vice,  that  case  might  possibly  be 
supported ;  but  where  the  shipper  knows  of  the  charter, 
he  must  be  held  to  contract  with  the  owner  pro  hdc  vice. 
There  is  the  authority  of  Lord  Tenterden{c)  for  saying, 
that  Parish  v.  Crawford  is  not  to  be  considered  as  law* 
It  is  overruled,  also,  by  the  subsequent  cases  ot  James  v. 
Jones  {d)y  and  Mackenzie  v.  Rowe{e).   The  last-mentioned 
case  decided,  that  the  ship  being  let  to  freight,  the  freight* 
ers  were  the  owners  with  respect  to  the  shippers,  and  that 
the  general  owners  were  not  liable.  Vallejo  v.  Wheeler  {f), 


(a)  Abb.  on  Shipping,  19.  {d)  Id.  20. 

{h)  3  Camp.  354.  (c)  2  Camp.  482. 

(c)  Abb.  on  Shipping,  22.  (/)  Cowper,  143. 
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Ej:ch.  Chamber,  and  Soorcs  V.  Tkornton  (a),  which  are  cases  as  to  bar- 
1830. 
^  '  ^     ratry,  are  in  conformity  with  these  later  decisions. 

Newberry  It  remains  to  be  shewn,  that  the  instrument  in  question 
CoLviN.  was  a  charterparty.  What  is  there  to  prevent  Betham 
being  the  charterer?  It  may  be  conceded,  that  the  Jury 
might  have  found  the  transaction  to  be  a  contrivance  and 
a  collusive  arrangement,  whereby  the  owners  were  trying 
to  avoid  their  responsibility.  But  the  Jury  have  expressly 
found,  that  the  transaction  was  bond  fide.  The  meaning  of 
a  charterparty  is,  that  the  owner  enters  into  an  agreement 
*with  ah  individual,  that  such  individual  may  have  the  use 
of  the  ship,  and  may  put  her  up  as  a  general  ship,  so  that 
the  suin  to  be  received  by  the  owner  of  the  ship  shall  not 
depend  on  the  profits  to  be  made  by  the  ship,  but  that,  in- 
dependently of  the  employment  of  the  ship,  the  general 
owner  is  secure.  Now,  in  the  present  case,  Betham  was  to 
take  out  what  goods  he  chose,  and  he  was  at  liberty  to 
send  the  vessel  from  Calcutta  on  intermediate  voyages,  for 
a  certain  period.  Then  he  was  to  bring  her  to  London^ 
and  to  pay  the  residue  of  the  monthly  freight  to  the  de* 
fendants  below,  on  arrival.  This  was  surely  a  charter^ 
party,  and  it  lies  on  the  other  side  to  shew  that  this  was 
not  a  charter. 

It  is  objected  that  there  are  no  words  of  demise.  This 
is  quite  immaterial. 

[Tindaly  C.  J. — Here  are  the  words,  for  the  use  or  hire 
of  the  said  ship]. 

Even  in  the  case  of  land,  the  word  demise  need  not  be 
used.  If  the  party  is  to  take  the  profits,  it  amounts  to  a 
demise  in  law.  So,  any  words,  which  shew  that  the  party 
is  to  have  the  use  of  the  vessel,  amount  to  a  charterparty. 
The  reservation  of  certain  room  to  the  owners,  shews, 
that,  without  such  reservation,  the  use  of  the  entire  vessel 
would  have  passed. 

(«)  7  Taunt.  627. 
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Another  objection  is,  that  the  defendants    below   ap-  Exch,  Cfuimber, 
pointed  the  master  and  crew.      That  is  the  almost  uni-  ^ 

versal  practice  where  a  ship   is  let  to  hire.    When  the     Newb.  rry 
voyage  begins,  they  become  the  servants  of  the  freighter,        Colvin. 
and  cease  to  be  the  agents  of  the  absolute  owner. 

No  reliance  can  be  placed  on  the  circumstance  of  Be- 
iham's  being  the  master,  or  it  would  be  necessary  to  go 
the  length  of  holding,  that  the  master  could  never  be  the 
freighter.  The  master,  in  such  case,  is  primd  facie  the 
agent  of  the  owner;  but  if  the  shipper  knows  that  he  is 
the  freighter,  he  contracts  with  him,  not  as  master  and 
agent  of  the  owner,  but  as  carrier.  In  such  case,  he  ceases 
to  be  the  agent  of  the  owner,  and  he  is  no  longer  liable  to 
the  owner's  control. 

The  circumstance  of  a  third  person  going  out  in  the  ship 
as  an  agent  for  the  owners,  will  also  be  relied  on;  but  nei- 
ther be,  nor  tlie  owners  themselves  if  present,  could  have 
interfered,  especially  with  relation  to  the  taking  on  board 
goods.  That  person  merely  went  to  do  what  the  owners 
could  have  done  if  present — as,  to  take  advantage  of  the 
clause  for  re-entry  if  the  charter  should  be  broken,  and  to 
superintend  the  stores  and  provisions. 

But  the  other  side  will  chiefly  rely,  as  they  did  in  the 
Court  below,  on  the  arrangement  which  was  entered  into 
as  to  the  freight  bills.  The  bills  for  the  homeward  freight 
were  to  be  remitted  to  a  house  in  London,  to  be  held  by 
them  as  trustees,  first  to  secure  the  freight  due  to  the  de- 
fendants below,  and  then  to  pay  the  residue  to  Betham.  This 
arrangement  is  merely  a  security,  and  cannot  prevent  the 
instrument  from  being  a  charterparty,  any  more  than  if  the 
freight  in  question  had  been  to  be  secured  by  freight 
bills,  for  goods  carried  in  another  ship,  of  which  Betham 
had  been  actual  owner.  It  might,  indeed,  with  the  other 
facts  of  the  case,  have  been  evidence  of  collusion;  but 
the  Jury  have  distinctly  negatived  that  view  of  the  case. 

The  Court  below  do  not  appear  to  have  adverted  suffi- 
ciently to  the  fact  of  the  bona  fides  being  found  by  the 
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jBacA.  Chamber,   Jury.     Tliev  did  not  take  any  notice  of  that  fact  in  their 
1830.         .    /  ^  ^ 

^  judgment 

Newberry  Xoo  much  reliance  also  was  placed  by  them  on  the  aup- 
CoLvix.  position^  that  the  contract  in  question  was  contrary  to 
public  policy.  The  argument  proceeding  on  the  ground 
of  public  policy  has  been  well  compared  to  an  unruly 
horse.  It  is  much  safer  to  abide,  as  nearly  as  possible,  by 
the  contract  of  the  parties.  It  ought  to  be  shewn  by  the 
other  side,  very  clearly,  that  such  a  contract  is  ilfegal  and 
mischievous,  before  the  Court  can  proceed  on  that  ground, 
to  hold  parties  bound  by  a  contract,  which  is  in  reality  en* 
tered  into  between  other  persons. 

But  there  arc  material  allegations  in  this  declara** 
tion,  which  were  not  proved.  The  allegation,  that  the 
goods  were  to  be  carried  for  certain  freight  and  reward^ 
payable  in  bills  in  that  behalf  is  not  true.  That  allega- 
tion must  mean  payable  to  the  defendants  below ;  and  if 
there  had  been  a  demurrer  on  the  ground  of  the  declaration 
not  having  stated  to  whom  the  freight  was  to  be  payable, 
the  declaration  would  have  been  supported  upon  the 
ground  that  it  had  such  meaning.  If  it  had  not  that  mean- 
ing, it  would  be  bad.  That  allegation,  then,  is  untrue,  and 
is  contradicted  by  the  finding;  for  the  freight  was  to  be 
paid  to  Betham,  and  not  to  the  defendants  below.  The 
bills  were  to  be  paid  for  Betham*s  profit  or  loss.  No  duty 
then  arises  as  against  the  defendants  below.  The  alle- 
gation, that  the  goods  were  received  by  Betham  so  being 
such  master,  is  also  untrue.  That  is  substantially  an  aver- 
ment, that  Betham  received  them  as  master;  which  was 
not  the  case,  for  the  shippers  had  a  copy  of  the  charter, 
and  knew  that  the  goods  were  delivered  to  Betham,  not 
as  master,  but  as  freighter  of  the  vessel.  The  allegation, 
that  the  defendants  below  misconducted  themselves,  is  also 
untrue,  and  is  negatived  by  the  facts  which  shew  that  it 
was  Betham  who  misconducted  himself. 

Suppose  that  a  party  abroad,  having  read  this  charter, 
had  shipped  goods  on  an  intermediate  voyage  allowed  by 


MICHAELMAS  TERM,  1  WILL.  IV.  S09 

the  charter,  would  it  be  contended,  that  such  shipper  Exek.  chamber, 
would  have  had  a  remedy  against  the  owners  for  the  non«  ^ 

delivery  of  such  goods?    There  would  have  been  nothing,     Nswbcrrt 
to  distinguish  that  case  from  James  v.  Jones,  for  the  ob«       Coltim. 
jection  on  the  freight  bills  would  not  have  been  applica- 
ble.    Can  it  then  be  said,  that  Betham  was  to  be  the 
fineighter  of  this  vessel  on  such  intermediate,  or  on  the  out- 
ward, voyage,  and  not  on  the  homeward? 

Betham  might  clearly  have  been  sued  by  the  plaintilSs 
below,  as  carrier  and  freighter,  without  calling  him  master, 
for  he  contracted  with  them  in  respect  of  reward  for  his 
own  benefit.  Can  such  shippers,  then,  with  full  knowledge 
of  the  charter,  have  an  election  to  sue  either  at  their  op- 
tion? They  could,  unquestionably,  sue  Betham  as  owner 
pro  hdc  vice.  There  is  no  instance  of  such  option  in  the 
law  of  England.  Where  you  contract  with  a  principal, 
knowing  him,  you  cannot  sue  another. 

Again,  could  the  defendants  below  have  sued  the  plain- 
tiffs below  for  freight?  Clearly  not;  for  there  was  no  pri- 
vity between  them.  The  remedy  of  the  owners  was  against 
Betham,  and  against  Betham  alone,  on  the  charter.  The 
remedies  in  such  case  must  be  reciprocal.  In  every  point  of 
view,  the  contract  appears  to  have  been  made  with  Be* 
tham,  and  he  alone  was  responsible  to  the  plaintiffs  be- 
low. 

F.  Pollock  for  the  defendants  in  error.— The  question, 
in  this  case,  lies  in  a  very  narrow  compass,  and  depends 
on  the  legal  effect  of  this  instrument,  which  is  call- 
ed a  charterparty.  The  Court  will  look  at  all  its 
parts,  and  see  what  is  the  legal  result  of  such  a  contract 
between  the  owners  and  master.  That  result  will  be  the 
same,  whether  the  shippers  had  knowledge  of  the  contract 
or  no ;  at  least,  if  the  legal  effect  of  the  instrument  be  what 
was  attributed  to  it  by  the  Court  of  King's  Bench,  such 
knowledge  could  not  give  it  a  different  effect. 


SIO  CASES  IN  TU£  EXCHEQUER, 

fc-cA.  Chamber,      It  is  Said,  on  the  Other  side,  *hat  the  question  is  merely 

^  '  V     with  whom  the  contract  was  made.     That,  however,  is  not 

Newberry     the  touchstone  here,  for  that  question  depends  on  another, 

CoLviN.       And  must  turn  upon  the  character  which  the  master  filled, 

in  other  words,  upon  the  effect  of  the  instrument.     All 

those  arguments  relied  on  by  the  other  side,  as  to  certain 

material  allegations  in  the  declaration  not  being  proved, 

are  only  different  modes  of  putting  the  same  question. 

Those  allegations  are  certainly  not  made  out,  if  there  was 

no  contract  in  point  of  law  with  the  owners.    If  Beiham 

was  their  agent  in  the  transaction,  the  freight  was  payable 

to  them;  Betham  delivered  the  goods  for  them  as  their 

captain,  and  they  misconducted  themselves  through  their 

agent,  according  to  the  different  allegations  alluded  to. 

But  it  was  said,  that  the  Court  below  did  not  pay  suffi- 
cient  attention  to  the  fact  of  the  Jury  having  found  the  bona 
Jides  of  this  transaction.  Nothing  turns  upon  that  finding. 
Bona  JideSy  as  explained  by  Lord  Tenterden^  in  a  case 
where  a  purchase  before  a  bankruptcy  was  attempted  to 
be  impeached  on  the  ground  of  its  not  being  bondfide^ 
means  this,  that  a  transaction  should  be  what  it  professes 
to  be,  as  a  sale  where  it  professes  to  be  a  sale,  or  a  pledge 
where  it  professes  to  be  a  pledge,  and  not  a  pledge  where 
it  professes  to  be  a  sale,  or  vice  versd. 

In  the  present  case,  it  may  be  admitted,  that  the  parties 
intended  all  the  provisions  of  the  instrument  in  question 
to  be  carried  into  effect. 

The  knowledge  which  the  shippers  received  of  the  in- 
strument in  question,  was  not  imparted  to  them,  lest  they 
should  be  deceived  by  supposing  that  they  were  contract- 
ing with  the  general  owners;  but  it  was  given  to  them  with 
quite  a  different  object,  namely,  lest  they  should  be  de- 
ceived in  supposing  that  they  had  a  right  to  pay  Betham,  the 
master,  and  it  was  in  effect  a  notice  to  them,  that  the  owners 
had  a  right  to  the  freight,  and  that,  if  they  paid  any  body 
else,  they  would  make  such  payment  in  their  own  wrong. 


MICHAELMAS  TERM,  t  WILL.  IV.  211 

The  question  is  not,  whether  Parish  v.  Crawford  is  or  ExcU,  Chamber, 
is  not  good  law,  but  whether  this  is  a  real  charterparty,  ^ 

or  is  only  a  peculiar  mode  of  appointing  a  master  under     Newberry 
certain  restrictions.     If  the  former  be  the  case,  the  de-       colvin. 
fendants  in  error  are  out  of  Court;  if  the  latter,  they  are 
entitled  to  the  judgment  of  the  Court. 

If  Betham  remained  under  the  control  of  the  owners, 
and  of  Oviait^  their  agent,  sent  to  control  him — if  he  con- 
tinued substantially  their  servant, — if  in  the  result  they  were 
still  the  owners,  and  he  the  master  of  the  vessel,  then,  al- 
though this  instrument  may  have  been  honestly  intended 
to  secure  to  the  owners  the  benefit  which  they  contracted 
for,  they  cannot  by  such  instrument,  with  whatever  degree 
of  good  faith  it  may  have  been  executed,  divest  themselves 
of  the  liability  thrown  upon  them  by  law.  Though  the 
instrument  be  called  a  charterparty,  there  is  no  magic  in 
the  word,  but  the  Court  must  look  to  its  provisions. 

The  instrument  begins  with  stating,  that  the  owners 
promise  and  agree  with  Betham,  that  he  shall  have,  and  he 
is  thereby  accordingly  appoitUed  to,  the  command  of  the 
said  ship,  subject  to  certain  restrictions. 

Here  are  no  words  of  demise,  and  though  it  is  not  ne- 
cessary to  carry  the  argument  to  the  length  of  contending 
that  such  words  would  be  necessary  to  the  case  of  the 
plaintiffs  in  error,  still  it  is  important  to  observe,  that  the 
instrument  in  question  does  not  profess  to  part  with  any 
interest  in  the  vessel. 

It  was  well  remarked  in  the  argument  below,  that  the 
first  clause  was  the  key  to  and  explained  the  whole  instru- 
ment. Has  this  clause  the  aspect  of  intending  to  consti- 
tute Betham  the  owner  pro  hdc  vice? 

Then  the  owners  are  to  receive,  through  the  medium  of 
a  trustee  for  them,  all  the  freight.  They  might  be  en- 
deavouring, by  this  arrangement,  to  shield  themselves  from 
their  liability ;  but  the  question  is,  whether  they  have  suc- 
ceeded in  altering  the  relation  of  owners  and  master. 
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Exeh.  Chamhert       Then  Betham  promises^  not  that  be  will  hire  the  shipi 

1830 
^         '  ^     but  that  he  will  take  the  command  of  her. 

Newberry         Then  comes  the  appointment  of  Oviati,  as  agent  to  the 

CoLTiN.       owners,  to  superintend  the  stores  and  provisions,  and  these 

were  to  be  provided  at  the  owners'  expense. 

The  memorandum  between  the  defendants  below,  as 
owners,  and  Betham^  as  master,  was  executed  after  the 
time  when  the  former  are  supposed  to  have  parted  with 
their  ownership  to  Beiham. 

Then  comes  the  power  of  attorney,  which  was  given 
to  the  agent  who  went  on  board  to  superintend  for  the 
owners. 

What  then  is  the  effect  of  this  instrument?  Is  it  a  pe- 
culiar mode  of  appointing  the  master,  or  is  it  an  actual 
parting  with  the  interest  in  the  vessel  pro  hdc  vice,  so  as 
that  the  shippers  must  be  taken  to  have  contracted  with 
the  charterer  pro  hdc  vice.  If  the  intention  be  doubtful, 
or  if  the  instrument  contain  two  inconsistent  intentions, 
the  argument  of  public  policy  ought  certainly  to  have  con- 
siderable weight.  Many  cases  may  be  put  where  the  pro- 
visions intended  by  the  parties  cannot  be  carried  into  effect. 
Thus,  if  an  estate  in  fee  be  given,  conditions  inconsistent 
with  the  rights  of  tenants  in  fee  would  not  be  carried  into 
effect.  Suppose  an  instrument,  framed  to  give  one  of  two 
partners  a  share  of  the  profits,  and  no  liability  in  case  of  loss. 
Such  party  would  be  clearly  liable  to  a  third  person,  even 
if  such  third  person  knew  of  the  arrangement ;  the  effect 
of  such  an  instrument  would  be,  to  make  him  a  partner 
with  the  usual  liabilities.  He  could  not  shield  himself 
from  such  responsibility,  because  the  right  to  receive  the 
profits  places  him  in  the  situation  of  a  partner.  The  same 
rule  applies  to  ship-owners.  They  are  liable,  because  they 
appoint  the  master  and  receive  the  freight.  Boucher  v.  Law* 
son  (a).  The  tests  mentioned  in  that  case  apply  here.  It  is 
said,  that  Betkiim  was  owner  pro  hdc  vice.   Who  then  was 

(«)  Cas,  temp.  Hardw.  85.  194. 
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captain?    Was  Bet  ham  his  own  captain?    He  is  treated  Bxeh,  Chamber, 

1930* 
by  the  instrument  as  the  owners'  captain.     Suppose  Be-  '  -^ 

iham  had  been  discharged  under  the  provisions  of  this      Newberry 

charterparty  before  he  reached  Calcutta,  and  Oviait  had        Colvin. 

takein  another   captain,    and    they  had   received  goods 

on  board,  whom  would  the  new  captain  have  bound  by  his 

signature  to  a  bill  of  lading?     Could  it  be  said,  that,  in 

such  case,  Betham  would  have  been  bound  ? 

[Tindal,  C.  J. — Betham,  in  that  case,  might  still  have 
loaded  the  vessel.] 

Suppose  Betham  had  not  interfered  in  such  loading, 
but  the  shippers  had  taken  bills  of  lading,  signed  by  such 
new  captain,  the  argument  on  the  other  side  must  go  the 
length  of  contending,  that  Betham  alone  would  have  been 
liable. 

Examining  this  contract  by  every  test,  it  seems  not  to 
be  a  contract  by  which  any  right,  interest,  or  property  in 
the  vessel  was  intended  to  pass ;  but  a  mere  agreement, 
by  which  Betham  was  to  have  the  command,  partly  for 
the  benefit  of  the  owners,  and  partly  for  his  own  benefit* 
Such  an  agreement  cannot  bind  third  parties,  so  as  to  re< 
lieve  the  owners  from  their  responsibility,  and  the  know- 
ledge of  it  by  such  third  parties  cannot  vary  its  legal  effect. 

.  Campbell  in  reply. — To  constitute  a  freighter,  it  is  not 
necessary  that  he  should  have  the  entire  and  absolute 
possession  of  the  hull,  and  the  appointment  of  the  master 
and  crew.  That  is  not  usually  the  case  in  contracts  of 
affreightment  in  this  country.  In  Saville  v.  Campion  (a), 
and  Tate  v.  Meek  {b),  although  there  was  a  clear  freight- 
ing, it  was  still  held,  that  the  absolute  owners  were  so  far 
in  possession,  as  to  have  a  lien  for  the  freight  under  the 
charter.  The  words  and  provisions  of  the  present  charter 
win  be  found  to  be  nearly  similar  to  those  in  ordinary  use. 

(a)  2  B.  &  A.  503.  (6)  8  Taunt.  280. 
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EjccH,  Chamber^  In  Volkfo  V.  fVheeler,  Soares  v.  Thornton^  James  v.  Jones, 
^     and  Mackenzie  v.  Rowe,  there  were  no  words  of  actual 
NiwBERRY     demise,  but  the  usual  stipulations  for  taking  on  board  and 
CoLviN.        carrying.     In  almost  all  contracts  of  this  nature,  as  in  the 
present,  the  absolute  owner  finds  the  stores  and  provisions. 
The  freighter  is  the  person  who  may  put  up  the  ship  as  a 
general  ship  for  his  own  profit,  who  may  ship  what  be 
chooses,  and  who  is  to  have  the  freight,  independently  of 
what  the  absolute  owners  are  to  have.    Such  freighter  be- 
comes the  carrier,  because  he  gets  the  freight. 

There  is  nothing  inconsistent  with  public  policy  in  such 
an  arrangement.  The  shipper  cannot  have  the  security  of 
both  the  absolute  owner,  and  the  owner  pro  fide  vice;  and 
the  latter  is  quite  as  likely  to  be  responsible  as  the  former. 

Cur.  adv.  vtdi. 

The  opinion  of  the  Court  was  now  deUvered  by  Tindal, 
L.  C.  J. — In  this  writ  of  error,  the  sole  question  appears  to 
be,  whether,  upon  the  legal  construction  of  thecharterparty, 
set  out  at  length  in  the  special  verdict,  the  defendants  below 
were  the  owners  of  the  vessel  called  the  Benson,  at  the 
time  the  contract  for  the  carriage  and  conveyance  of  the 
goods  in  question  was  made ;  or  whether,  on  the  contrary, 
Belham,  the  captain  and  freighter  of  the  vessel,  became, 
pro  tempore,  the  owner  thereof;  for  the  present  action, 
although  in  form  an  action  upon  a  tort,  is  virtually  and 
substantially  an  action  upon  the  contract  contained  in  the 
bill  of  lading,  set  out  in  the  declaration.  To  decide,  there- 
fore, whether  the  action  is  rightly  brought,  it  must  be  as* 
certained  with  whom  the  contract  was  made;  whether 
with  the  defendants  below,  as  the  owners  of  the  vessel, 
through  Betham,  as  their  master  or  agent,  or  with  Betham 
himself,  as  the  freighter  and  owner  pro  hdc  vice,  for  bis 
own  benefit,  and  on  his  own  behalf. 

Now  the  special  verdict  has  found  two  things:  first,  that 
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this  charterparty  was  entered  into  bond  fide  ^  by  which  we  ^f*-  ^'"^'*' 
understand  that  there  was  no  secret  or  sinister  design  in     n^..^^^..^ 
framing  this  charterparty,  to  leave  the  ship-owners  in  the     Newberry 
dominion  of  their  ship,  and  the  enjoyment  of  the  profits,        coltin. 
and,  at  the  same  time,  to  exempt  them  from  responsibility 
to  the  shippers  of  goods ;  but  that  the  real  object  of  the 
owners  and  the  freighter  was  such  as  is  to  be  collected 
from  the  charterparty  itself,  and  such  only. 

The  other  fact  found  by  the  Jury  is,  "  that  the  charter- 
party  was  communicated  to  the  plaintiffs  below,  before  the 
shipping  of  the  goods,  and  that  the  plamtifFs,  before  that 
time,  read  the  charterparty,  and  received  a  copy  thereof," 
which  latter  finding  negatives  any  inference  that  would 
otherwise  arise,  that  Beiham,  by  reason  of  his  command 
of  the  vessel,  was  held  out  by  the  defendants  to  the  plain- 
tiffs below  as  their  agent  in  the  conduct  and  management 
of  the  ship,  as  they  knew  the  real  situation  and  relative 
rights  of  the  captain  and  the  owners,  before  they  put 
their  goods  on  board  to  be  carried  on  that  voyage. 

The  question  to  be  considered,  therefore,  is  simply  that 
of  the  construction  of  the  charterparty;  and  we  think, 
upon  the  whole  instrument  taken  together,  the  construc- 
tion is  such,  as  to  constitute  Betham^  as  between  him  and 
the  shippers  of  goods,  the  owner  of  the  ship,  during  the 
continuance  of  the  voyage  described  in  the  charter. 

In  the  first  place,  by  the  terms  of  the  charterparty,  the 
owners  covenant,  '*  that  the  ship  shall,  if  required,  be 
kept  and  continued  in  the  service  described  therein,  during 
the  term  of  twelve  calendar  months,  and  such  longer  time 
as  may  be  necessary  to  complete  the  voyage;*'  and  Beiham^ 
oo  die  other  hand,  covenants  ''  to  accept,  receive,  and 
lake  the  ship  into  his  service  for  the  term  of  twelve  calen- 
dar months  certain,  and  until  the  voyage  shall  be  ended, 
and  to  pay  to  the  owner  for  the  use  or  hire  of  the  said. 
ship,  at  and  after  the  rate  of  twenty-five  shillings  per  ton 
per  calendar  month,  during  the  said  term  of  twelve  calen- 
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^***IM0***''  dar  months  certain,  and  until  her  return  to  the  port  of 
V     ^    ■■/     London,  and  clearance,  or  up  to  the  day  of  her  being  lost, 
Newbbrkt     captured,  or  last  seen  or  heard  of." 
CoLviM.  But  it  is  objected  by  the  plaintiffs  below,  that  such  con* 

tract  contains  no  words  of  express  demise;  and  undoubt- 
edly it  does  not.  But  even  in  a  lease  of  lands,  no  such 
words  are  absolutely  necessary.  **  But  any  words  which 
amount  to  a  grant,  are  sufficient  for  a  lease'*  (a).  And 
there  are  cases  in  the  books,  that  if  a  man  coyenants  that 
A»  shall  have  the  land  for  a  ierm,  rendering  rent,  or  that 
the  covenantee  shall  enjoy  the  land  (6),  these  words  would 
amount  to  a  lease;  Now,  the  present  case  comes  very 
near  those  referred  to;  for  the  owners  do  covenant,  that 
the  ship  shall  be  kept  in  the  service  of  Betham  for  a  cer« 
tain  time;  Betham  covenants  that  he  will  receive  her  into 
his  service  during  that  time,  and  that  he  will  pay  for  the 
use  or  hire  of  her,  a  certain  freight.  Stipulations,  that 
appear  equivalent,  in  their  effisct,  to  an  actual  demise  of  the 
ship. 

But  further,  the  whole  of  the  ship  is  so  far  parted  with, 
that  it  is  thought  necessary  that  Betham  should  covenant 
with  the  owners,  that  they  should  have  liberty  to  load,  on 
the  outward  voyage,  iron  and  other  articles,  not  exceeding 
in  the  whole  100  tons. 

Again,  the  mode  in  which  the  ship  was  to  be  used,  and 
in  which  the  freight  reserved  by  the  charterparty  is  to  be 
paid,  support  the  same  construction  of  the  charterparty. 
The  ship,  both  on  her  outward  and  homeward  voyage, 
was  to  be  put  up  by  Betham,  (in  many  parts  of  the  charter 
called  the  freighter),  as  a  general  carrying  ship.  The 
freight,  which  the  owners  stipulate  to  receive  from  him, 
is  quite  independent  of  that  which  he  receives  for  the  car- 
riage  of  goods;  theirs  is  a  time  freight,  his  depends  on 
the  carriage  of  the  goods  shipped.     If  the  ship  went  out 

{a)  Co  Liu.  45.  b.  (h)  R.  1  Leon.  136. 
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without  any  cargo,  or  was  lost  before  her  arrival  at  her  ^•*^<'''-  Chamber^ 
outward  or  homeward  port  of  destination,  (in  which  cases  ^ 

Bet/iam  might  receive  no  freight),  the  owners  would  still  Newbcrry 
receive  the  same  amount  as  if  she  had  returned  full,  or,  Colvin. 
in  case  of  the  loss  of  the  ship,  up  to  the  day  of  her  loss. 
Under  these  circumstances,  we  think  the  captain,  in  put- 
ting up  the  ship  as  a  general  ship,  and  signing  bills  of  lad- 
ing, cannot  be  considered  as  acting  as  the  servant  or  agent 
of  the  ship  owners,  or  in  any  other  manner  than  as  the 
temporary  owner  of  the  ship. 

Three  objections  have  been  principally  relied  on  in  argu- 
ment by  the  defendants  in  error.  First,  that  the  same 
person  who  takes  the  ship  as  freighter,  was  himself  appoint- 
ed the  captain  by  the  owners  of  the  ship.  2ndly,  That  an 
agent  was  put  on  board  by  tlie  owners  with  powers  incon- 
sistent with  Bethavis  ownership  of  the  vessel  pro  tempore » 
And  Srdlffy  That  the  owners  virtually  received  the  bene- 
fit of  the  homeward  freight,  by  -the  transmission  of  the 
freight  bills  to  England. 

But  with  respect  to  the  first  objection,  it  is  almost  the 
invariable  practice  and  usage,  that  the  owners  of  a  ship, 
although  they  let  it  out  upon  freight  to  a  charterer,  do  them- 
selves appoint  the  captain  and  the  crew ;  the  chartering  of 
the  ship  not  being  so  much  the  chartering  of  the  hull,  as  of 
the  ship  in  a  state  fit  for  the  purposes  of  mercantile  ad- 
venture. There  seems  no  reason,  therefore,  that  the  char- 
tering of  the  ship,  in  any  particular  case,  to  the  captain  of 
that  ship,  should  create  any  more  responsibility  in  the 
owners  to  the  shippers  of  goods,  where  such  fact  is  made 
known  to  them,  than  if  the  ship  were  freighted  to  an  en- 
tire stranger. 

The  second  objection  is  answered  by  reference  to  the 
charterparty,  by  which  it  appears,  that  the  authority  of 
the  agent  was  limited  to  the  superintendence  of  the  acts 
of  Bethamy  as  captain,  and  not  as  freighter;  the  utmost 
authority  given  to  the  agent  being  that  of  displacing  the 
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Exeh,  Ckmnber,  master  and  appointing  another,  in  case  Beiham  should  be 

1830  1 

'  ^     guilty  of  a  breach  of  any  of  the  covenants  or  agreements 

Kewbkiirt  on  his  part.  But  if  Betham  ceased  to  be  master^  he  did, 
CoLTix.  nevertheless,  by  the  terms  of  the  charterparty,  continue  to 
be  the  freighter  of  the  ship,  possessing  the  same  power  to 
take  goods  on  board,  and  liable  to  the  same  responsibilities, 
on  the  one  hand,  to  the  owners,  for  the  time-freight  for  which 
he  had  contracted;  on  the  other  hand,  to  the  shippers  of 
goods,  for  the  safe  conveyance  of  the  goods  shipped. 

As  to  the  third  objection,  the  charterparty  gives  the 
owners  a  security  upon  freight  bills  received  by  the  freight- 
er, but  gives  the  owners  no  direct  or  immediate  interest  in 
the  freight  earned,  the  whole  of  the  surplus  of  which  be- 
longs, to  Betham.  \i  Betham  had  obtained  no  homeward 
cargo  from  Calcutta^  so  that  no  freight  bills  could  have 
been  transmitted,  the  owners  would  still  have  been  entitled 
to  their  time-freight.  The  freight  earned  by  Betham  on 
the  intermediate  voyage,  for  twelve  months  in  India,  does 
not  become  a  security  to  the  owners.  Even  in  the  home- 
ward voyage,  if  the  ship  had  been  lost,  there  might  have 
been  no  freight  payable  to  the  freighter,  but  still  he  must 
have  made  good  his  own  liability  to  a  monthly  freight,  for 
the  use  and  hire  of  the  vessel. 

Upon  the  whole,  therefore,  we  think  that  the  effect 
of  this  charterparty  was  to  make  the  freighter  the  legal 
owner  of  this  ship  pro  tempore^  and  that  the  freight  for 
the  carriage  of  these  goods  was  paid  to  him  for  his  own 
use ;  and  consequently,  that  the  defendants  below  are  not 
liable  to  an  action  for  the  non-delivery  of  the  goods.  We 
therefore  think  that  the  judgment  of  the  Court  of  King's 
Bench  must  be  reversed. 

Judgment  reversed. 
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Ejich.  of  Pleast 
1830. 

CooPEji  V.  Hawkes. 

J.N  this  case  the  defendant  pleaded  the  delivery  of  two  Whereadefend- 
pipes  of  wine  in  accord  and  satisfaction  of  the  plaintiff's  deiay*^'an"thcre 
claim;  the  plaintiff*  took  issue  on  this  plea,  and  the  defend-  "  not  asuffi- 

^.        ,        g,  cient  number  of 

ant  demurred  to  the  plaintifTs  replication  for  delay.     Af-  days  in  ihe  Term 

-•.j.j  ii.'i  •  A       to  enable  the 

ter  jomder  in  demurrer,  no  rule  havmg  been  given  to  plaintiff  to  con- 
bring  in  the  demurrer  books,  and  no  paper  books  having  f"™  to  ihe  usual 

°  '  I-    r  o    practice  in  ca- 

been  in  fact  delivered,  Alexander,  on  Saturday,  27tli  No-  ses  of  demur- 

vember,  moved  for  a  concilium  to  be  dravrn  up  on  Mon-  wiii  allow  a 

day  the  last  day  of  Term,  29th  ATocewft^r.  He  cited  Tidd's  foroftheTaT"^ 

Practice,  789,  where  it  is  laid  down,  that  **  where  a  sham  ^^y  *>"t  ^"^^  «>f 

the  Term,  to  be 

plea  is  pleaded,  and  a  demurrer  to  the  replication  appears  drawn  up  for 
to  have  been  filed  for  delay,  the  Court,  when  there  are  not  Term*  although 
four  days  remaining  of  the  Term,  will  grant  a  concilium  for  "omie  be  given 
the  last  day  of  it.     And  where  it  appeared  that  the  de-  paper  books, 
fendant  had  demurred  for  delay,  the  Court  refused  to  set  books  be  in  fact 
.aside  an  order  for  a  concilium,  although  four  days  had  not 
been  given  to  the  defendant  to  return  the  demurrer  book.** 

Chilton,  contra,  contended,  that  the  rule  could  not  be 
granted.  By  the  practice  of  this  Court,  the  rule  for  a 
concilium  is  a  four-day  rule,  and  before  a  concilium  can 
be  moved  for,  there  must  be  a  four-day  rule  to  bring  in 
the  demurrer  books.  These  intervals  of  time  are  neces- 
sary, to  enable  the  Court  to  see  what  the  real  nature  of 
the  case  is,  and  ought  not  in  practice  to  be  dispensed  with, 
Thellussen  v.  Bailie  (a).  In  this  case,  no  rule  has  been 
given  to  bring  in  the  demurrer  books,  and  they  have  not  in 
fact  been  delivered.  The  cases  cited  by  Tidd  do  not 
support  his  position.  In  Gent  v.  Vandermoolen  {b),  the  rule 
to  bring  in  the  demurrer  books  had  been  waived,  and  in 
iact  the  books  had  been  delivered.     So,  in  Harrison  v. 

(«)  2  Anstr.  409.  (fc)  M.  &  Y.  246. 
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Ejich.  of  Pleas,  Ric/iardson  («\  the  books  had  actually  been  delivered,  and 
1830.  . 

^*     the  rule  for  the  concilium  was  drawn  up  as  a  four-day  rule. 


Cooper 

V. 
I1a\VKE5. 


The  Master  certified  that  the  practice  requiring  a  four- 
day  rule  to  bring  in  the  demurrer  books,  and  a  four-day 
rule  for  a  concilium,  had,  on  some  occasions,  been  relaxed, 
where  the  demurrer  was  obviously  for  delay. 

Bayley,  B. — As  there  are  instances  in  which  the  strict 
rule  of  practice  has  been  departed  from,  and  this  is  a  very 
fit  case  for  a  departure  from  that  rule,  let  the  concilium 
be  drawn  up  for  the  last  day  of  Term. 

Rule  accordingly. 

(fj)  M.  &  Y.  246. 


Revemte, 

Where  a  trader 
harbours  and 
conceals  smug- 
gled goods,  he 
is  liable  in  pe- 
nalties for  the  il 
legal  act  of  a 
servant,  done  in 
the  conduct  of 
the  business, 
'mth  a  view  to 
protect  the 
smuggled  good:;, 
though  the  mas- 
ter be  absent  at 
the  time,  and 
the  act  be  done 
by  the  servant 
upon  the  exi- 
gency of  the  oc- 
casion, when  the 
goods  are  dis- 
covered. 


The  Attorney-General  v,  Siddon. 

Information  for  penalties.  The  second  count  of. 
the  information  charged,  that  the  defendant  harboured 
and  concealed  tobacco,  the  duty  thereon  not  having  been 
first  paid;  and  the  seventh  count  charged,  that  the  de- 
fendant used  and  employed  a  certain  permit  for  another 
purpose  than  to  accompany  the  goods  for  which  it  had 
been  obtained  and  granted. 

At  the  trial,  before  Alexander^  L.  C.  B.,  at  the  Middle" 
sex  Sittings  after  Easier  Term,  the  following  appeared  to 
be  the  facts  of  the  case: — An  excise  officer,  upon  making 
his  survey,  discovered  upon  the  premises  of  the  defendant 
a  quantity  of  tobacco,  for  which  he  requested  to  see  the 
permit.  The  servant  of  the  defendant,  who  managed  his 
business,  said,  that  he  had  a  permit,  and  should  be  able  to 
find  it,  if  it  were  not  in  the  desk,  which  was  locked  up.  In 
fact,  there  was  no  permit  for  this  tobacco;  but  the  servant 
sent  a  boy  and  obtained  a  permit  for  the  removal  of  tobac- 
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CO  from  the  stock  of  S.  Sf  Co,  to  the  stock  of  the  defendant^ 
which  he  produced  to  the  excise  officer,  as  the  permit  for 
the  removal  of  the  tobacco  discovered.  This  permit  was 
for  the  removal  of  a  different  description  of  tobacco,  and 
was  granted,  as  appeared  by  the  date,  after  the  discovery 
was  made  by  the  excise  officer.  At  the  time  of  this  dis- 
covery, the  defendant  was  from  home,  and  had  been  absent 
for  some  time  previously.  Upon  these  facts,  it  was  con- 
tended, that  this  being  in  the  nature  of  a  criminal  proceed- 
ing, the  defendant  was  not  liable  for  the  act  of  his  servant, 
unless  the  act  was  done  with  his  knowledge  and  privity,  of 
which  there  was  no  evidence ;  but  the  Lord  Chief  Baron 
told  the  Jury,  that  the  defendant  was  liable  for  the  act  of 
his  agent  in  the  conduct  of  his  business;  and  the  Jury, 
under  this  direction,  found  a  verdict  for  the  Crown,  upon 
the  second  and  seventh  counts. 


Revenue  y 
1831). 

Att.  Gen. 

r. 

SlDOON. 


In  Trinity  Term,  Jervis  obtained  a  rule  to  enter  a  ver- 
dict for  the  defendant,  on  the  seventh  count,  or  for  a  new 
trial;  against  which — 

Clarke  and  Walton  shewed  cause.  An  information  for 
penalties  is  not  strictly  a  criminal  proceeding,  but  is  in  the 
nature  of  a  civil  remedy,  to  recover  a  debt  due  to  the 
Crown.  In  a  case  like  the  present,  therefore,  the  master 
is  answerable  for  the  act  of  his  servant,  done  in  the  con- 
duct of  his  business,  although  it  may  be  admitted,  that  for 
a  felony,  he  would  not  be  liable.  There  are  many  authori- 
ties for  the  liability  of  the  principal  in  such  cases.  Thus, 
a  master  may  be  charged  in  trover  for  a  conversion  by  his 
servant,  Mead  v.  Hamond{a)y  although  the  servant  is  also 
liable;  Stephens  v.  Elwall{b);  and  a  sheriff  is  liable  for 
the  act  of  his  officer.  Drown  v.  Comptonic),  In  a  late  case. 
Rex  V.  Gutch{d)f  this  doctrine  was  fully  discussed.     That 


(a)  Sir.  505.    (i)  4  M.  &S.259.    (i) 8  T.  II.  424.    (rf)M.&M.433. 
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Revenue^ 
1830. 


Att.  Gen. 

V. 
SiDDON. 


was  an  information  for  a  libel  in  a  newspaper,  and,  it  ap- 
pearing that  the  defendant  never  interfered  in  the  manage- 
ment of  the  paper,  and  was,  at  the  time  of  the  publication, 
at  a  distance  of  more  than  100  miles  from  London^  where 
the  paper  was  published,  it  was  contended  that  he  was  not 
liable  for  the  act  of  his  agent.  But  Lord  Tenterden  was 
of  opinion,  that  a  person  who  derives  profit  from,  and  fur- 
nishes the  means  for  carrying  on  the  concern,  and  intrusts 
the  conduct  of  it  to  one  whom  he  selects,  and  in  whom  he 
confides,  is  answerable  for  the  act  of  that  agent :  and  the 
defendant  was  found  guilty.  80,  here,  the  act  is  done  in 
the  business  of  the  defendant,  from  which  he  derives  a 
profit,  and  by  a  person  selected  by  the  defendant,  and  in 
whom  he  confides.  To  hold  the  defendant  irresponsible, 
would  be  to  paralize  the  revenue  laws,  for,  if  absence  were 
an  excuse,  no  penalty  could  ever  be  enforced,  and  the  laws 
might  be  evaded  with  impunity. 


John  Jervis,  contra, — The  argument  of  inconvenience 
cannot  apply,  for  the  party  who  does  the  act  is  responsi- 
ble, and  by  proceeding  in  rem  the  goods  are  forfeited. 
Strictly  speaking,  this  is  not  a  criminal  proceeding;  but  it 
is  in  the  nature  of  a  criminal  proceeding,  inasmuch  that  no 
new  trial  can  be  granted  after  a  verdict  for  the  defendant, 
and  therefore  it  must  be  regulated  by  the  same  rules  as  if 
it  were  strictly  a  proceeding  of  that  nature.  Now,  it  must 
be  admitted,  that,  in  a  civil  proceeding,  a  principal  will  be 
answerable  for  the  act  of  his  servant,  done  in  his  master's 
employ;  but  even  this  is  subject  to  this  limitation,  viss.  that 
a  master  is  not  liable  for  an  act  done  wilfully  by  his  ser- 
vant. RVManu^  v.  CrickeU{a),  Boucher  y,  Noidstrotn{b), 
Croft  v.  Alison{c).  Nor  is  he  liable  for  an  act  done  by 
the  servant  exceeding  his  authority,  either  express  or  im- 
plied.    Thus,  if  ''  I  command  my  servant  to  distrain,  and 


(c)  1  East,  106.  {b)  1  Taunt.  568.         (c)  4  B.  &  A.  590. 
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he  ride  on  the  distress,  he  shall  be  punished,  and  not  I.** 
Noys  Maxims,  c.  44.  A  sheriff  is  liable  for  the  act  of  his 
officer,  upon  grounds  of  public  policy,  and  a  proprietor  of 
a  newspaper  is  liable  for  a  pubUcation  by  his  editor,  upon 
grounds  of  public  expediency,  and  because  where  the 
conduct  of  the  paper  is  wholly  intrusted  to  the  editor, 
every  publication  is  within  the  scope  of  this  general  au- 
thority, and  a  particular  authority  is  presumed  for  the  par- 
ticular publication.  But  there  is  no  case  in  which  a  mas- 
ter has  been  held  liable  for  the  act  of  a  servant,  who  quits 
sight  of  the  object  for  which  he  is  employed,  and,  without 
having  in  view  his  master's  orders,  does  that  which  his 
own  malice  and  his  own  will  suggest.  In  a  case  like  the 
present,  an  authority  cannot  be  presumed  for  an  act  which 
is  illegal,  and  certainly  the  master  can  only  be  liable,  upon  a 
finding  by  the  Jury,  that  the  servant  had  authority,  either 
express  or  implied,  to  do  the  act.  In  R,  v.  Gutch,  the  ques- 
tion of  authority  was  left  to  the  Jury,  and  the  same  course 
ought  to  have  been  adopted  in  this  case.  But  if  this  be 
viewed  strictly  as  a  criminal  proceeding,  it  is  clear  that  the 
defendant  will  not  be  liable.  The  rule  of  the  criminal  law 
is,  that  he  only  is  liable  who  does  the  act,  or  procures  it  to 
be  done.  IL\.  Hugginsija).  No  authority  can  be  pre- 
sumed ;  and  if  the  agent  wilfully  commit  an  act  varying  in 
substance  from  the  instigation,  or  the  same  act  upon  a  dif- 
ferent object,  the  principal  will  not  be  liable.  There  arc 
cases  in  which  a  master  has  been  held  liable  for  the  acts  of 
his  servant  in  selling  articles  in  which  his  master  deals, 
and  in  the  manufacture  of  articles  which  the  master  him- 
self is  presumed  to  make.  Such  was  the  case  of  Rex  v. 
Dixon  (6),  in  which  the  defendant  was  indicted  for  mixing 
crude  alum  with  bread;  and  it  appeared  that  the  alum  in 
question  was  mixed  by  the  foireman  of  the  defendant,  and 
that,  if  diluted  and  used  in  moderate  quantities,  it  was  in- 


Revenue', 
iS30. 


Att.  Grn. 

o. 

■SWDOX. 


(ci)  2  Ld.  Raym.  1580. 
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lUvvmic,       noxious;  but  the  Court  held  that  the  defendant  was  liable. 

V     \  '  ^     In  that  case,  it  did  not  appear  clearly,  that  the  defendant 

Att.  Gen.      ^^s  ignorant  of  the  act  of  his  servant ;  but,  on  the  con- 

siDDON.        trary,  he  knew  that  a  certain  quantity  of  alum  was  used; 

the  servant,  therefore,  had  authority  to  do  the  act :  and, 

in  selling  the  articles  of  his  master*s  trade,  a  servant  has 

also  an  authority,  for  he  acts  within  the  ordinary  scope  of 

the  general  authority  received  from  his  master. 

Clarke f  in  reply. — The  distinction  between  the  liability 
of  a  master  for  the  act  of  his  servant,  in  a  civil  and  criminal 
proceeding,  is  well  understood.  If  the  servant  of  a  che- 
mist sell  poison  in  his  master*s  shop,  by  mistake,  and  the 
purchaser  take  it  and  die,  the  master  is  not  liable;  but  if 
the  purchaser  take  it  and  recover,  the  master  is  liable  in 
a  civil  action  for  the  negligence  of  his  servant. 

Cur.  adv.  vult. 


Alexander,  L.  C.  B.,  (after  stating  the  pleadings  and 
facts  of  the  case,  proceeded  thus): — 

The  objection  to  the  conviction  which  took  place  in  this 
case  was,  that  the  master,  the  defendant,  did  not  appear 
to  have  taken  any  personal  share  in  the  transaction,  and 
the  controversy  was,  whether  he  was  liable  in  these  pro- 
ceedings for  the  act  of  his  servant.  It  is  my  opinion  that 
he  was  liable.  The  second  count,  on  which  the  defendant 
was  also  convicted,  was  for  harbouring  and  concealing  this 
tobacco.  There  was  no  evidence  to  warrant  the  convic- 
tion upon  that  count,  except  that  the  tobacco  was  found 
on  the  premises  of  the  defendant.  It  is  an  occurrence  of 
every  day  to  convict  upon  such  evidence,  and  if  the  rule 
were  otherwise,  the  laws  would  be  completely  inoperative. 
It  is  always  competent  to  the  defendant  to  prove  his  inno- 
cence if  he  can,  but  the  finding  is  pritnd  Jade  evidence 
upon  which  these  convictions  proceed.     If  he  does  not 
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prove  his  innocencei  the  law  presumes  his  guilt  from  the 
fact  of  the  goods  being  found  concealed  upon  his  pre- 
mises. 

N0W9  it  appears  to  me,  that  for  the  same  reasons  and 
upon  the  same  principles,  ^  hatever  a  servant  does  in  the 
course  of  the  employment  with  which  he  is  intrusted,  and 
as  a  part  of  it,  is  the  master's  act.  The  legal  presump- 
tion is  so,  unless  the  contrary  be  shewn.  It  is  the  pre- 
sumption that  the  master  authorized  it. 

This  is  admitted  to  be  true,  as  far  as  civil  liability  goes; 
but  it  is  argued  that  it  is  not  true  as  to  criminal  or  penal  con- 
sequences. How  far  this  rule  may  extend  in  criminal  pro- 
ceedings, I  will  not  upon  this  occasion  presume  to  say,  but, 
to  a  certain  extent,  it  unquestionably  has  been  applied  to 
criminal  proceedings.  The  cases  of  The  King  v.  Dixon  (a), 
and  The  King  v.  Gutch,  are  of  that  description. 

In  the  case  of  The  King  v.  Dixon,  it  appeared  that 
alum,  though  prohibited,  was  no  unhealthy  or  mischievous 
thing,  if  mixed  in  a  particular  form,  and  if  properly  mixed  ; 
but  that,  if  it  was  done  imprudently  or  inadvertently  in  a 
crude  state,  it  was  extremely  mischievous;  in  which  state 
it  had  been  mixed  in  that  case.  No  doubt  the  master  had 
authorized  its  mixture,  but  he  hadjprobably  intended  that 
it  should  be  mixed  in  the  proper  way  of  mixing  it,  so  as 
not  to  be  mischievous,  although  even  then  it  is  a  breach  of 
the  law;  but  he  was  indicted  and  convicted,  and,  I  be- 
lieve, punished,  upon  the  principle  of  being  liable  for  the 
acts  of  his  servant. 

It  is  not  necessary  for  me,  however,  upon  the  present 
occasion,  and  for  the  present  purpose,  to  say  how  far  this 
principle  might  extend,  for  I  think  it  quite  clear,  that  it  ex- 
tends to  this  case.  The  provisions  of  the  legislature  would 
be  inefficacious,  if  the  master  for  whose  benefit  the  opera- 
tion is  intended,  were  to  escape  these  penalties  which  the 
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legblature  has  imposed,  where  the  act  was  done  in  pursuance 
of  the  general  purpose,  which  the  senrant  was  undoubtedly 
authorized  by  the  master  to  carry  into  effect.  It  is  en- 
dent,  that  all  those  provisions  would,  but  for  this  construc- 
tion, be  unavailing. 

The  argument,  in  some  measure,  proceeds  upon  a  notion 
that  this  is  a  criminal  proceeding.  For  some  purposes, 
unquestionably,  this  proceeding  has  received  a  narrow  con- 
struction, because  it  resembles,  in  some  respects,  a  criminal 
proceeding;  but,  on  the  other  hand,  it  u  said  to  be  a  civil 
demand  of  the  Crown.  Without  entering  into  that  ques- 
tion, I  think,  that  the  doctrine  of  responsibility  applies  to 
this  case,  and  that  the  demand  of  the  Crown  would,  in 
very  few  instances,  be  effectuated,  if  it  were  understood 
that  the  master  was  not  liable  for  the  conduct  of  his  ser- 
vant. Then  a  man  of  straw  would  be  put  up,  and  the  real 
person  who  was  to  derive  the  benefit,  and  who  could  alone 
be  effectually  subjected  to  the  demand  on  the  part  of  the 
Crown,  would  escape.  I  think,  therefore,  that  the  rule 
must  be  discharged,  and  that  the  conviction  upon  the 
venth  count  is  perfectly  right. 


Bayley,  B. — I  am  of  the  same  opinion  with  the  L.  C.  B. 
In  the  first  place,  I  consider  this  as  being  not  properly  a 
criminal  proceeding,  but  a  civil  proceeding,  for  the  pur- 
pose of  recovering  that  which  is  a  debt  of  the  Crown.  It 
is  a  penal  proceeding.  An  action  to  recover  the  amount 
of  penalties  for  giving  receipts  upon  unstamped  paper,  is 
a  penal  proceeding.  But  I  do  not  consider  that  as  being 
a  criminal  proceeding.  But  whatever  the  nature  of  this 
proceeding  is,  whether  penal  or  merely  civil,  thb  is  a  case  in 
which,  to  my  mind,  the  act  of  the  servant  is  to  be  consider- 
ed as  being  an  act  done  in  the  master's  business,  and  with- 
in the  scope  of  the  authority  probably  given  by  the  mas- 
ter to  the  servant. 
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This  is  not  the  ordinary  case  of  a  servant  selling  in  his 
master's  shop  the  articles  in  which  the  master  deals,  in 
which  it  is  quite  clear  that  he  is  acting  within  the  ordinary 
scope  of  the  authority  which  he  has  received  from  his 
master,  and  therefore  that  the  act  of  the  servant,  in  making 
the  sale,  is  the  master's  act ;  upon  which  principle  all  the 
cases  of  libel  have  gone.  The  King  v.  Almon  (a),  The 
King  V.  Guich{b).  In  these  cases,  the  act  of  the  servant 
was  considered  as  being  the  master's  act. 

Neither  is  this  the  case  of  an  act  done  by  a  servant  in 
the  manufacture  of  articles  which  the  master  is  himself  to 
manufacture.  There  the  servant  is  merely  acting  in  the 
business  of  the  master,  and  within  the  scope  of  the  au- 
thority which  he  actually  receives  from  his  master.  The 
authority  which  he  receives  from  his  master  is  an  autho- 
rity to  make  and  manufacture,  and  the  master  is  responsi- 
ble for  his  conduct  primdfacie^  as  to  the  means  he  adopts 
in  making  and  manufacturing. 

But  this  is  a  case  certainly  of  a  different  description, 
and  I  agree  with  the  distinction  that  was  taken  when 
it  was  argued,  that  this  does  not  fall  within  the  ordinary 
range  of  the  cases  of  a  servant's  act  being  the  master's 
act.  But,  in  order  to  form  a  judgment,  whether  this  is  the 
master^s  act  or  not,  and  within  the  scope  of  the  authority 
which  ought  to  be  considered  as  given  by  the  master  to 
the  servant,  you  must  look  at  the  nature  of  the  act,  and 
see  with  what  view  that  act  was  done,  and  the  participa- 
tion which  the  master  had  in  any  thing  to  which  that  act 
referred. 

This  is  the  case  of  a  servant  of  a  fraudulent  master,  en- 
deavouring, by  his  own  act,  to  conceal  his  master's  fraud, 
and  to  prevent  the  consequences  which  would  otherwise 
fall  upon  the  master  in  respect  of  that  fraud.  From  the 
nature  of  the  service  in  which  the  party  is  employed,  and 
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sion  which  the  Court  have  come  to  upon  this  question,  but 
in  the  reasons  which  have  been  given  for  that  decision.  I 
agree,  that,  in  order  to  fix  a  party  with  the  penalties  of  the 
statute,  it  is  necessary  that  the  Jury  should  be  satisfied, 
by  reasonable  evidence,  either  that  the  party  accused  him- 
self did  the  illegal  act  charged  with  respect  to  the  permit, 
or  that  he  caused  it  to  be  done  by  the  instrumentality  of 
the  servant,  who  may  have  authority  for  that  purpose,  ei- 
ther express  or  implied,  actual  or  constructive.  Now,  no 
arguments  have  been  addressed  to  the  Court  to  shew  that 
the  defendant  was  improperly  convicted  on  the  second 
count,  which  imputes  to  him  the  offence  of  harbouring 
and  concealing  these  goods ;  and  the  admission,  that  he 
was  properly  convicted  upon  that  count,  seems  to  me  to 
put  an  end  to  this  question,  because,  upon  that  convic- 
tion, the  reasonable  presumption  arises,  that  the  shop- 
man  was  authorized  by  the  master  to  do  the  act  upon 
which  the  conviction  upon  the  seventh  count  proceed- 
ed. The  master  was  not  present  when  the  goods  were 
deposited,  nor  was  the  master  present  when  the  permit  in 
question  was  fraudulently  obtained ;  and  therefore,  if  the 
absence  of  the  master  from  the  premises  were  to  raise  a 
presumption  in  his  favour  in  this  instance,  it  would  equally 
apply  to  the  other  count.  But  it  is  admitted,  that  he  is 
properly  charged  with  fraudulently  harbouring  and  con- 
cealing, and  that  this  was  an  :ict  done  in  order  to  cover  the 
property,  in  endeavouring  to  get  a  permit  applicable  to  that 
property.  Therefore,  it  seems  to  me,  that  the  Jury  were 
perfectly  warranted  upon  this  evidence,  which  was  primd 
Jade  evidence,  liable  to  be  repelled  by  other  evidence  which 
might  contradict  the  presumption,  in  finding  the  defend- 
ant guilty  upon  the  seventh  count.  I  think  this  evidence 
was  sufficient  to  raise  the  presumption,  that  it  was  the  act 
of  the  defendant.  This  is  not,  properly  speaking,  a  cri- 
minal proceeding;  and  therefore  the  distinction  taken  be- 
tween criminal  and  civil  proceedings  does  not  apply.  This 
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is  in  some  measure  a  penal  proceeding,  but  it  is  not  a  cri-       Revenue, 
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RiDOUT,  Executor  of  RiDOUT,  r.  BrISTOW  et  Ux,  Exch,  of  Pleas. 

Assumpsit  upon  a  promissory  note  made  by  the  wife  A  widowgare 
of  the  defendant  dum  sola,  widow  of  the  plaintiff's  testa-  note^fir^poitte 
tor's  son,  for  100/.,  expressed  to  be  payable  to  the  testator  "^J'^^^^l 
twelve  months  after  date,  "  for  value  received  by  my  late  Heid.^m,  that 
husband."     Plea,  non  assumpsit,  valid  on  the  face 

At  the  trial,  before  BoUand,  B.,  at  the  last  Salisbury  \y'\Ztl^7lt 
Assizes,  the  plaintiff  having  proved  the  note,  it  was  ob-  ^e»dant  was  not 
jected  for  the  defendant,  that  the  note,  upon  the  face  of  shew  as  a  de- 
\tf  was  a  voluntary  note  for  the  payment  of  the  debt  of  was  given  ai  an 
another  person,  without  consideration,  and  was  therefore  *°^?"?ffy  ... . 

*^  '  '  ^       ^  against  liabilities 

void.     The  plaintiff  then  gave  evidence  of  liabilities  incur-  incurred  on  he- 
xed by  the  testator  on  behalf  of  his  son,  the  late  husband  husband,  and 
of  the  defendant's  wife,  and  of  some  payments  in  respect  \^^l  ^^^  ^l^ 
of  those  liabilities.     The  defendant  called  a  witness,  who  damnified. 
proved  a  declaration  by  the  plaintiff's  testator,  that  his 
son  had  died  worth  worse  than  nothing,  for  he  owed  him 
several  hundred  pounds.    This  evidence  was  left  to  the 
Jury,  who  found  a  verdict  for  the  plaintiff;  and  the  learn- 
ed Baron  gave  the  defendant  leave  to  move  to  enter  a  non- 
suit. 

E.  Lawes,  Serjt.,  accordingly,  in  this  Term,  obtained  a 
rule  for  that  purpose;  against  which — 

FoUett  now  shewed  cause. — The  question  in  this  case 
is,  whether,  from  what  appeared  on  the  face  of  the  note, 
the  plaintiff  ought  to  have  been  nonsuited  on  the  ground 
that  there  was  no  sufficient  consideration  between  the  par* 
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is  inapplicable  to  this  case.     The  judgment  proceeded   Exch.  of  Pieas, 
upon  circumstances  apparent  in  that  case,  which  do  not  ^ 

exist  in  this.  The  promise  to  pay,  as  executors,  was  Ridout 
an  admission  that  the  defendants  were  execbtors,  and  the  brwtow. 
stipulation  to  pay  with  interest  shewed  the  present  existence 
of  a  debt,  and  a  forbearance,  which  was  a  sufficient  consi- 
deration. Here  there  was  proof  that  there  were  no  as- 
sets, and  the  note  not  being  payable  with  interest,  does 
not  import  a  forbearance.  In  that  case  also,  the  promise 
was  to  pay  jointly  or  severally,  which  made  the  defend- 
ants personally  liable.  This  is,  in  fact,  an  indemnity  note, 
and  it  was  incumbent  on  the  })laintifr  to  shew  that  he  was 
damnified.  He  did  not  shew  that  he  was  damnified,  for 
the  evidence  upon  that  subject  totally  failed.  But  this  note 
is  also  void,  because  it  does  not  sufficiently  express  a  con- 
sideration within  the  statute  of  frauds.  Wain  v.  fFal* 
ier8{a),  Rann  v.  Hughes  (b). 

Bayley,  B. — This  is  an  application  to  set  aside  a  ver- 
dict for  the  plaintiff,  and  to  enter  a  nonsuit.  It  is  an 
action  upon  a  promissory  note.  A  promissory  note,  primd 
faciCf  imports  a  consideration,  and  it  is  not  necessary 
to  give  evidence  of  consideration  aliunde.  But  it  is  in* 
sisted,  that,  as  the  note  in  question  imports  on  the  face 
of  it  a  peculiar  description  of  consideration,  that  cir- 
cumstance varies  the  general  rule,  and  throws  the  bur- 
then of  proving  consideration  upon  the  plaintiff;  and  it 
is  argued,  that  this  note  is  void  upon  the  face  of  it,  for  want 
of  expressing  assets  or  forbearance.  It  is  perfectly  clear, 
that  if,  instead  of  taking  a  note,  you  take  from  a  third  per- 
son a  written  security,  which  cannot  be  supported  without 
proof  of  consideration,  that  security  must,  upon  the  face  of 
it,  import  a  consideration,  and  there  must  be  evidence  to 
prove  such  consideration.     But  you  may  bind  yourself  by 

(a)  5  East,  to.  (6)  7  T.  R.  350,  n. 
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V  ^     without  expressing  the  consideration,  or  proving  it  aU- 

RiDouT       unde. 

In  this  case,  the  party  signed  a  promissory  note,  express- 
ed to  be  for  value  received  by  her  late  husband.  She  ap- 
pears to  have  been  the  administratrix;  but  even  admitting 
that  she  was  not,  and  supposing  that,  out  of  respect  to  the 
memory  of  her  late  husband,  she  had  agreed  to  give  a  note 
for  what  was  due  from  him,  would  not  such  a  note  be  bind- 
ing? I  take  it  that  it  would.  There  is  a  good  considera- 
tion, which  makes  it  reasonable  that  the  security  should 
be  given ;  it  is  not  a  case  of  the  want  of  a  consideration, 
but  of  the  existence  of  a  consideration. 

The  case  o(  Popplewellw.  Wilson  {a)  establishes  that  a 
note  is  bmding,  though  it  purport,  on  the  face  of  it,  to  be 
for  the  debt  of  a  third  person.  But  it  is  said,  that  that 
was  the  case  of  a  promise  to  pay  the  debt  of  a  living  per- 
son, and  that  therefore  there  was  a  forbearance,  which  is  a 
good  consideration.  That  answer  does  not  shew  that  the 
case  is  inapplicable  to  the  present  question,  because  there 
may  be  forbearance  to  the  representatives  of  a  dead  man, 
as  well  as  forbearance  to  a  man  whilst  living. 

But  it  is  argued,  that  there  is  in  this  case  an  absence  of 
consideration,  because,  it  is  said,  that  there  was  evidence 
that  there  were  no  assets.  That,  however,  did  not  appear, 
though  there  was  evidence  that  there  might  ultimately  be 
a  failure  of  assets ;  for  the  evidence  only  shewed,  that  the 
son  died  considerably  indebted  to  the  testator,  and  there 
was  no  proof  that  there  was  no  household  furniture,  or 
other  assets. 

If  an  administratrix  take  upon  herself  to  give  a  security, 
which  may  have  the  effect  of  inducing  forbearance,  and 
which  purports  to  bind  her  individually,  is  it  competent 
for  her  to  say,  you  must  prove  assets?  To  my  mind,  the 
act  of  giving  such  a  security  supersedes  the  necessity  of 

(a)  1  Str.  264. 
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that  the  words  "  value  received  by  my  late  husband,"  do  ^  '   > 

not  make  the  proof  of  assets  necessary;  and  I  go  still  fur-        Ridout 

ther  and  say,  that  it  was  not  competent  for  her  to  shew  that       bristow. 

there  were  no  assets. 

The  cases  upon  the  statute  of  frauds  do  not  apply  to  the 
present,  nor  do  the  cases  in  which  it  has  been  held  that  a 
promise  to  pay  the  debt  of  a  third  person  without  consi- 
deration is  nudum  pactum.  It  is  just,  that  a  promise 
to  pay  that  which  I  am  under  no  legal  or  moral  obli- 
gation to  pay,  should  be  considered  as  nudum  pactum; 
but  this  does  not  apply  to  an  instrument  importing  a  con- 
sideration, and  which  may  induce  forbearance  to  the  party. 
I  am  therefore  of  opinion,  that,  in  this  case,  a  consideration 
must  be  taken  to  exist,  and  that  the  maker  of  such  an  in- 
strument is  at  least  primd facie  liable  to  pay  it. 

I  doubt  much,  whether,  upon  an  instrument  worded  like 
the  present,  it  is  competent  for  the  party  to  start  up  and 
say,  that  it  was  given  merely  as  an  indemnity.  It  is  an  at- 
tempt to  prove  by  parol  something  inconsistent  with  the 
written  document.  You  may  prove  failure,  or  want,  or  il- 
legality of  consideration,  but  I  am  not  aware  of  any  case  in 
which  a  party  has  been  allowed  to  prove  a  difference  of 
consideration.  But  it  is  not  necessary  to  decide  that  point 
in  this  case,  because,  upon  the  evidence,  it  appeared  that 
various  sums  had  been  paid,  which  the  evidence  for  the 
defendant,  if  admissible,  did  not  disprove. 

Garrow,  B.,  concurred. 

Vaughan,  B. — I  am  of  opinion  that  there  is  no  founda- 
tion for  this  rule.  It  was  moved  on  the  ground  that  this 
was  not  a  note  in  the  usual  form,  but  an  indemnity  note 
merely.  Upon  looking  at  the  note,  it  appears  to  be  in  the 
usual  form,  and  like  all  other  notes,  with  the  exception  of 
the  words  "  by  my  late  husband.'*    The  plaintiff,  on  proof 
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^'<^*-  ®/ ^''"'*  of  this  note,  might  have  closed  his  ease,  but  he  was  induced 

v^.^^,^1.^     to  go  into  evidence  of  the  consideration,  and  the  Jury  found 

RiDouT        jjjj^f  there  was  a  sufficient  consideration.     Even  if  it  were 

Bristow.      competent  for  the  defendant  to  prove  that  this  was  merely 

an  indemnity  note,  upon  theevidence  the  plaintiff  is  entitled 

to  recover ;  but  I  think  that  it  would  be  going  a  great  way  to 

allow  the  defendant  to  contradict  the  written  instrument, 

and  shew  that  it  was  given  as  an  indemnity  merely. 

BoLLAND,  B. — I  agree  with  the  rest  of  the  Court,  that 
this  rule  should  be  discharged.  At  the  trial,  I  reserved  the 
point,  because  the  note  was  drawn  in  somewhat  an  unu- 
sual form. 

Bayley,  B. — There  are  cases  which  establish,  that  you 
cannot  give  parol  evidence  inconsistent  with  the  form  of 
the  note.  You  cannot  vary,  by  parol  evidence,  the  nature 
of  the  obligation.  The  authorities  go  to  shew,  that  parol 
evidence  is  inadmissible  to  vary  the  time  for  payment  ex- 
pressed in  the  note.  In  Rawson  v.  Walkeria)^  a  note  was 
payable  on  demand,  and  evidence  was  offered  to  shew  a 
liability  on  a  contingency  only.  Lord  EUenbarough  said, 
"  I  am  ready  to  admit  any  evidence  for  the  purpose  of 
shewing  that  the  consideration  of  the  note  was  illegal ;  but 
I  cannot  receive  parol  evidence  inconsistent  with  the  terms 
of  the  note."  I  am  therefore  of  opinion,  that  the  defend- 
ant was  not  at  liberty  to  give  the  evidence  in  question,  as 
it  was  inconsistent  with  the  terms  of  the  note. 

Rule  discharged  (6). 

(a)  1  Stark.  361.    See  Hoarer,  (6)  See  Haywood  y.    WatsonfA 

Graham,  3  Camp.  57;    Dubes  v.       Bingh.  497. 
D(nu,  MS.  Chitty  on  Bills,  61,  n. 
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The  Attorney-General  v.  Bell.  ^^ — v— ^ 

INFORMATION  for  the  duties  of  excise  on  flint  glass,  where  a  maker 
under  the  stat.  6  Geo.  4,  c.  117.  of  glass,  before 

the  terininatioa 

A  second  trial  having  been  ordered  by  the  Court(a),  the  of  a  journey,  un- 
jury  found  a  special  verdict,  stating  the  facts  which  ap-  tice,  the  mate- 
pear  in  the  report  of  the  argument  upon  the  former  occa-  f"^  "r^Il^^^f 
sion,  with  this  additional  fact,  that  the  76lbs.  of  glass  laded  ^i^ich  he  had 
out  by  the  manufacturer  from  pot  No.  6,  were  mixed  with  put  tho»e  mate- 
other  materials,  and  put  hito  the  same  pot,  which  was  C*o'm  over!*"* 
again  stopped,  again  duly  opened,  gauged,  and  charged  talker,  which  was 
with  duty  in  the  course  of  the  same  journey.  duties  charged 

and  paid  there- 
on :^(p|</,  that  be 

The  case  was  argued  in  Easter  Term  last,  by  fFalton,  deL'donfrom* 

for  the  Crown,  and  Patteson,  for  the  defendant.  ^e  <*»»<»«•  Pay- 

able upon  the 

gauge  of  the  en- 

Cur,  adv.  vult.         «»«^c  journey,  in 

respect  of  the 
materials  so 

The  judgment  of  the   Court  was  now  delivered    by  ingpaiTtheduty 
Alexander,  L.  C.  B. — This  case  has  stood  over  for  con-  *"  respect  of 

those  materials 

sideration  for  some  time,  rather  because  it  was  stated  to  be  on  the  gauge  of 

^  1    .  .the  overtaken 

a  case  of  great  consequence  and  importance  to  the  reve- 
nue than  from  any  doubt  which  we  have  entertained  upon 
it.  A  special  verdict  has  been  found,  upon  an  information 
for  duties  on  the  manufacture  of  glass.  The  question  de- 
pends upon  the  true  construction  of  the  stat.  of  6  Geo,  4, 
c.  117.  The  Crown  and  the  manufacturer  take  different 
views  of  the  construction  of  a  clause  of  that  act,  and  it  is 
our  office  to  decide  between  them.  The  regulations  con- 
tained in  this  act,  and  the  restrictions  to  which  the  manu- 
facturer is  subjected,  have  in  view  the  revenue  that  the 
State  is  to  derive  from  the  manufacture  in  question.  On 
the  part  of  the  Crown,  it  is  represented,  that,  if  the  prac- 
tice contended  for  by  the  defendant  is  allowed,  the  revenue 

(fl)  See2  Y.  &  J.  431. 
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Revenue,       may  be  injured,  and  may  be  seriously  defrauded «  not  by 

^ ^  '  ^     the  defendant,  who  is  represented  to  be  a  gentleman  of 

att.  Gen.  most  respectable  character,  and  utterly  incapable  of  any 
Bell.  dishonourable  conduct,  a  representation  to  which  I  give 
full  credit;  but  the  officers  of  the  Crown  say,  it  will  open 
a  door  to  frauds  by  persons  less  scrupulous,  and  disappoint 
the  object  which  the  Legislature  had  in  the  various  regu- 
lations provided  in  this  act.  On  the  other  hand,  the  de- 
fendant says,  that,  what  he  insists  upon  is  entirely  consist- 
ent with  the  provisions  of  the  act,  and  that  the  revenue 
will  be  in  no  danger ;  but  that  the  rule  prescribed  on  the  part 
of  the  Crown  will  subject  the  manufacturers  to  great  loss 
and  inconvenience.  We  are  bound  by  the  language  of  the 
act,  and  can  apply  arguments  ab  inconvenienii  only  to  con- 
strue the  language ;  to  carry  it  further,  would  be  to  usurp 
the  province  of  the  Legislature. 

The  general  mode  of  conducting  the  manufacture  is  as 
follows :  all  the  pots  are  stopped  about  the  same  time,  in 
the  beginning  of  the  week;  they  are  then  placed  upon  the 
furnace ;  when  they  are  supposed  to  be  fused,  upon  a  no- 
tice being  given,  they  are  unstopped,  and  a  gauge  taken 
of  the  quantity  of  materials  they  contain ;  and  the  duty  is 
charged  upon  the  manufacturer  on  the  amount  of  that  glass. 
As  many  circumstances  may  arise  to  render  the  whole,  or  a 
considerable  portion  of  the  materials  useless^  pr(^visions  are 
contained  in  the  act  for  securing  to  the  manufacturer  an 
allowance  for  what  he  cannot  use,  that  is,  fordeducting  from 
the  gross  charge  the  duty  on  the  materials  not  actually 
worked  up  into  a  saleable  commodity.  The  manufacture 
of  each  week  is  called  a  journey,  and  the  general  scheme 
is,  that  all  the  pots  that  constitute  a  journey,  are  to  be 
stopped  up  at  the  same  time,  to  be  fused  about  the  same 
time,  and  to  be  unstopped  and  gauged  about  the  same 
time;  but,  for  the  accommodation  of  the  manufacturer, 
liberty  is  given  to  add  pots  in  the  course  of  the  week. 
When  this  is  done,  they  are  called  ovcrtakers.     It  is  also 
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one  of  the  statutory  regulations,  that  overtakers,  though        Revenue, 
they  begin  at  different  times,  shall  be  worked  out  with 
those  pots  to  which  they  shall  be  added,  that  is,  at  the  end 
of  the  same  week. 

After  this  preliminary  statement,  which  I  thought  neces- 
sary, because  some  time  has  elapsed  since  the  argument 
of  the  case,  1  will  advert  to  the  special  verdict,  and  the 
clauses  in  the  statute. 

It  is  stated  in  the  verdict,  that  the  defendant,  Bell,  is  a 
maker  of  flint  glass;  that,  on  the  5th  o(  August,  1825,  se- 
veral pots  were  laded  at  his  glass  house;  among  others, 
one  No.  6;  that  they  were  opened  on  the  Monday  fol- 
lowing, being  the  8th;  that  they  were  then  gauged  by 
the  officer,  and  No.  6  was  gauged  at  1453/6*.,  and 
the  contents  charged  with  duty;  that  the  contents  of 
this  pot.  No.  6,  were  worked  out,  except  76lbs.  which 
had  become  unfit  for  use;  that  the  journey  ended  on  Fri- 
day, the  12th;  that,  before  that  time,  a  notice  was  given  to 
lade  out  No.  6  on  Tuesday  the  9th;  it  was  so  laded  out 
and  put  into  water  on  the  9th,  and  thereupon  the  duty 
on  the  76/6*.  was  deducted  by  the  officer  from  the  prior 
charge.  The  special  verdict  further  states,  that,  after- 
wards, the  IGlbs.  in  question  so  laded  out  by  the  manufac- 
turer, were  mixed  with  other  materials,  and  put  into  the 
same  pot,  which  was  again  stopped,  again  duly  opened, 
gauged,  and  charged  with  duty,  in  the  course  of  the  same 
journey.  The  rest  of  the  special  verdict  is  occupied  in 
stating  the  same  operations,  attended  exactly  with  the 
same  circumstances,  in  many  other  instances.  The  officer 
deducted  the  duties  on  the  materials  laded  out  in  all 
those  instances.  The  whole  sum  amounts  to  242/.  18*. 
3c/.,  for  which  this  information  is  filed. 

The  question  for  the  opinion  of  the  Court  is,  whether 
this  deduction  and  allowance  should  have  been  made. 

The  first  clause  referred  to,  and  the  only  one  direct- 
ly in    point,    is  the    8th   section.     That    clause  enacts. 
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Revenue,       "  That,  from  and   after  the  5th  day  of  Jult/^  1825,  all 
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and  every  maker  or  makers  of  flint  glass  shall,  and  he, 
she,  or  they,  is  and  are  hereby  required,  at  or  before  the 
hour  of  six  o'clock  in  the  evening  of  Saturday  in  each  and 
every  week,  to  work  out  into  wares,  or  to  cause  and  pro- 
cure to  be  worked  out  into  wares,  the  whole  of  the  mate- 
rials, metal,  or  other  preparations,  which  at  any  time  dur- 
ing that  week  shall  have  been  fluxed  or  melted  in  any  pot 
or  pots,  to  him,  her,  or  them  belonging,  for  the  purpose 
of  making  flint  glass ;  or,  upon  a  notice  for  that  purpose 
given  by  such  maker  or  makers  of  glass,  to  the  proper 
officer  of  excise,  six  hours  before  he,  she,  or  they  shall 
commence  to  lade  any  part  of  such  metal,  to  lade  out, 
in  the  presence  of  the  supervisor  or  officer  attending 
upon  such  notice  for  that  purpose,  the  whole  of  such  ma- 
terials, metal,  or  other  preparations  as  aforesaid,  which 
may  remain  in  such  pot  after  such  maker  or  makers  shall 
have  ceased  to  work  out  any  wares  therefrom."  Then 
it  provides,  *'  'And  the  gauged  weight  of  such  laded  fluxed 
materials,  metal,  or  preparations,  as  taken  by  the  supervi- 
sor or  officer  in  the  pot,  shall  be  deducted  from  the  weight 
of  glass  for  or  in  respect  of  which  such  maker  or  makers 
shall  at  that  time  be  chargeable  with  duty  upon  the  gauge 
thereof  taken  in  the  pot,  according  to  the  provisions  of 
this  act.*'  Then  a  penalty  is  imposed  upon  the  persons 
disobeying  that  provision. 

Now,  here  the  direction  is  clear,  and  it  is  just  what  has 
been  done  in  this  case ;  it  says,  the  gauged  weight  of  such 
laded  materials  shall  be  deducted  from  the  weight  in  respect 
of  which  the  maker  shall  be  chargeable.  The  mere  lading 
out  upon  notice,  and  in  the  presence  of  the  officer^  accord- 
ing to  the  language  of  the  act,  entitles  the  manufacturer  to 
the  deduction. 

It  is  contended,  on  the  part  of  the  Crown,  that  this  clause 
must  be  construed  with  reference  to  other  clauses;  and  that 
the  other  clauses  shew  that  this  allowance,  though  there  is 
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no  condition  or  limitation  annexed  to  it  in  the  specific        ^/'f'*"'' 
clause,  should  be  postponed  to  the  end  of  the  journey; 
and  that  the  materials  so  laded  out  should  not  be  used  in 
the  same  journey. 

The  clauses  referred  to  for  this  purpose  are  the  12thy 
l.'^thy   14th^    15th^   and   16th.     I  am  not  able  to  apply  the 
12th  in  any  way.     It  requires  that  no  pot  shall  be  set 
on  the  furnace  without  notice,  so  that  the  position  shall 
not  be  altered,  nor  the  pot  charged,  without  notice.     The 
13th  is  to  this  effect:    the  object  of  it  is  to  provide,  that, 
from  the  time  from  which  the  act  is  to  operate,  it  shall  not 
be  lawful  for  any  maker  or  makers  of  flint  glass  to  unstop, 
or  take  down  any  stopper  from  his,  her,  or  their  pot  or 
pots,  containing  any  materials  or  metal,  or  other  prepara^ 
tion,  for  the  purpose  of  making  flint  glass,  (the  same  not 
being  a  pot  cracking  or  breaking  whilst  the  same  is  filled 
with  such  materials,  metal,  and  preparations,  as  aforesaid), 
without  giving  six  hours'  notice,  in  such  manner  as  has  been 
provided  by  the  act;  and  all  such  pots  as  aforesaid,  which 
shall  be  charged  with  any  such  materials  or  metal,  or  other 
preparation,  for  any  particular  journey  or  making  of  flint 
glass,  upon  such  notice  to  unstop  the  same,  or  take  down  the 
stopper  thereof  as  aforesaid,  being  given,  shall  be  opened  all 
together,  and  at  one  and  the  same  time,  upon  the  attendance 
of  the  officer  or  supervisor  of  excise,  (if  he  can  be  present), 
for  that  purpose,  and  in  the  presence  of  such  officer  or  su- 
j)€rvisor;  and  if,  upon  opening  such  pots,  any  pot  or  pots 
shall  be  found  to  contain  materials  or  metal,  or  other  pre- 
parations for  the  making  of  flint  glass,  then  unfit  for  the 
making  or  working  of  the  same  out  into  glass  wares,  the 
whole  of  the  pots  charged  with  such  materials  or  metal,  or 
other  preparations  of  such  particular  journey  or  making, 
shall  be  stopped  up  again,  and  a  fresh  and  like  notice  for 
unstopping  the  same,  or  taking  down  the  stoppers  thereof, 
shall  be  given  as  aforesaid. 

Now,  the  substance  of  this  provision  is,  that  no  pot  shall 
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be  opened  at  aU,  except  apoo  notice;  and  it  appears  to  be 
the  intention  of  the  Legislatare,  when  any  such  notice  is 
giTcn,  that  all  the  pots  shall  be  opened  and  manufactured 
at  the  same  time,  because,  if  the  manufacturer  finds  one 
pot  not  ready  for  use,  the  whole  process  must  be  stopped 
until  that  pot  is  ready ;  it  is  not  competent  to  the  manufac- 
turer to  manufacture  those  which  are  ready ;  all  the  others 
must  be  stopped  up  again,  and  wait  till  that  which  is  de- 
ficient is  ready.  That  has  no  direct  bearing  upon  this 
case:  here  the  act  was  complied  with. 

Now  the  next  clause  adverted  to  is  the  14th.  This  sec- 
tion giTes  authority  to  the  manufacturer  to  charge  fresh 
pots  after  the  expiration  of  the  time  mentioned  in  the 
former  notice  of  charge ;  but  he  must  gire  other  notice 
thereof,  according  to  the  provisions  of  the  act  of  the  17th 
George  3rd;  and  they  are  to  be  called overtakers.  It  says, 
that  after  the  pots  of  any  particular  journey  or  making  of 
flint  glass  shall  have  been  charged  under  notice,  and  after 
the  expiration  of  the  time  mentioned  in  such  notice,  it  shall 
be  competent  to  the  mannfiicturer  to  fill  or  charge  any 
fresh  pot  or  pots,  (commonly  caUed  OTertakers),  with  ma- 
terials or  metal,  or  other  preparations  for  the  making  of 
flint  glass,  at  any  time  during  such  journey  or  making  of 
flint  glass,  upon  giving  such  similar  notice  in  writing;  and 
then  it  enacts,  that  those  pots  shall  be  opened  in  the  same 
manner,  and  at  one  and  the  same  time  with  the  other 
pots.  Now,  that  exactly  gives  authorit}*  for  what  was 
done  upon  this  occasion.  The  materials  were  laded  out 
upon  a  notice  being  given,  and  when  the  overtaker  was 
filled,  it  was  filled  in  part  with  those  laded  out  materiak. 
Every  thing  was  done  in  strict  compliance  with  the  direc- 
tions of  this  section. 

The  15th  clause  is  a  provision  for  the  whole  pot.  It 
is  to  this  efifect — ^That  in  case  the  metal  in  any  pot  for 
the  making  of  flint  glass  shall  become  unfit  for  use,  or 
sbaD  be  incapable  of  being  worked  or  manufactured  into 
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wares,  then  the  maker  or  makers  shall  irive  notice  thereof  Revenue, 
immediately  to  the  officer  of  excise  under  whose  surrey 
he,  she,  or  they  shall  then  be;  and  such  pot  or  pots  shall 
be  thereupon  allowed  to  remain  and  continue  until  the  end 
of  the  week  in  which  such  pot  or  pots  shall  have  been 
charged,  with  all  the  materials  or  metal,  or  other  prepara- 
tions for  the  making  of  flint  glass  therein ;  at  which  time, 
the  materials,  metal,  or  preparations  in  such  pot  or  pots, 
shall  be  laded  out  in  the  presence  of  the  supervisor  or  the 
officer  of  excise;  and  if  such  supervisor  or  officer  be  satis- 
fied, that  no  alteration  has  been  made  thereon,  the  gauged 
weight  of  the  fluxed  materials,  metal,  or  other  prepara- 
tions so  laded  out,  shall  be  deducted  from  the  weight  of 
the  glass  with  which  such  maker  or  makers  shall  be  charge- 
able. The  question  is,  whether  the  part  that  has  become 
unfit,  shall  remain  until  the  end  of  the  week.  This  is  a 
provision  that  relates  to  the  whole  pot;  and  it  would  be  a 
strong  thing,  I  think,  by  inference  only,  as  it  does  not  re- 
late to  that  part  of  the  pot  which  had  been  chiefly  worked 
out,  to  say,  that  it  is  a  provision  that  it  shall  remain 
in  the  pot,  and  that  none  shall  be  laded  out,  though  the 
other  clause  gives  authority,  where  it  is  worked  out  in  part/ 
to  lade  out  the  rest.  It  is  too  much  to  say,  that  the  fif* 
teenth  section  is  a  repeal  of  what  is  provided  for  in  the 
eighth. 

The  16th,  which  is  another  clause  cited  in  the  spe- 
cial verdict,  relates  to  coloured  glass.  Upon  this  particu- 
lar subject  too,  it  is  clear,  that  the  allowance  is  not  to  be 
made  till  the  end  of  the  journey.  It  seems  to  me,  that  the 
second  charge  is  to  be  made  at  the  same  time  as  the  allow- 
ance is  to  be  made  for  that  which  had  been  laded  out. 
The  substance  of  this  provision  is,  that  when  the  materials 
put  into  the  pot  shall  be  coloured,  to  make  coloured  glass, 
and  it  turns  out  that  the  manufacturer  is  not  satisfied,  that 
he  has  rightly  made  the  mixture  for  the  colour,  he  may 
send  to  the  office,  that  the  pots  may  be  unstopped  and  un- 
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laded,  that  he  may  make  such  change  ss  he  wishes;  but  it 
is  clearly  and  particularly  directed  in  that  section,  that  the 
allowance  shall  not  be  made  till  the  end  of  the  journey, 
because  it  is  to  be  laded  out  after  it  is  properly  fused,  with 
th^  other  pots  made  on  that  journey. 

It  appears  to  me,  I  confess,  on  these  several  occasions, 
that  it  was  the  object  not  to  make  the  allowance  for  what 
was  laded  out  till  the  end  of  the  journey,  and  so  it  is  to  be 
satisfactorily  inferred  upon  the  occasions  referred  to.  But 
in  the  instance  stated  in  the  special  verdict,  such  a  con- 
clusion cannot  be  drawn  from  the  clause  which  relates  to 
it ;  the  allowance  is  to  be  made  on  the  quantity  laded  out. 

On  the  motion  for  a  new  trial,  when  the  rule  was  made 
absolute,  it  appeared  to  me,  that  there  was  enough  in  the 
observations  made  for  the  Crown  to  throw  it  upon  the  de- 
fendant to  shew  that  the  materials  remained  in  specie,  or 
had  been  disposed  of  so  as  to  pay  the  duty.  It  appears, 
from  this  special  verdict,  that  the  defendant  has  done  that. 
It  is  expressly  stated,  that  the  quantities  laded  out  were 
placed  in  overtakers,  were  gauged,  and  paid  the  duty.  I 
am  not  able  to  discover  how  the  revenue  can  suffer,  if,  at 
*the  time  of  the  settlement,  the  defendant  must  shew  that 
the  material  remains  unused,  or  that  it  has  paid  the  duty. 

I  think,  the  Crown  is  not  entitled  to  recover  the  duties 
in  question,  which,  in  effect,  have  been  paid  to  them  upon 
these  materials. 

If  the  burthen  of  proof  were  not  thrown  upon  the  manu- 
facturer, I  think  that  there  might  be  great  danger  that  the 
revenue  would  be  greatly  defrauded;  but,  if  that  is  thrown 
upon  him,  as  in  this  case,  I  do  not  see  how  it  is  possible 
that  there  can  be  any  danger.  This  is  what  is  reported  as 
falling  from  the  Court  on  the  occasion  of  the  application  for 
a  new  trials — "  It  appears  to  me,  both  from  the  nature  of 
the  case,  and  the  particular  provisions  of  the  other  clauses 
in  the  act  of  Parliament,  that  the  construction  put  upon 
this  clause  by  the  Crown  is  correct;  and  that;  before  the 
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defendant  can  claim  this  allowance,  heought  to  shew,  either  Revenue, 
that  the  material  remained  in  specie  at  the  time  the  ac- 
count was  made  up,  or  that  he  placed  it  in  some  other  pot 
in  a  new  course,  or  in  an  overtaker,  where  it  would  pay  the 
duty.  It  is  incumbent  upon  him  to  do  that  to  relieve  him- 
self from  the  duty ;  and  not  having  done  that,  the  verdict 
is  erroneous,  and  there  must  be  a  new  trial  (a)."  Now,  in 
this  case,  that  is  exactly  the  thing  he  has  done.  The  spe- 
cial verdict  is  founded  upon  it ;  and,  in  order  to  be  consist- 
ent, we  must  hold,  that,  in  this  case,  there  must  be  judgment 
fur  the  defendant. 

Judgment  for  the  defendant. 

(a)  2  Y.  &  J.  443, 


(In  Error  from  the  Court  of  Exchequer). 

The  King  (In  Aid  of  HolHs)  v.  Bingham. 

Scire  facias  upon  a  recognizance.     The  defendant  The  condition  of 
set  out  the  condition  of  the  recognizance,  which  was,  to  iVSre""' 
abide  the  award  of  D.,  and  pleaded  nul  tiel  agard.  liofbe  varicd'by 

The  prosecutor  replied,  that,  after  the  making  of  the  le-  a  ruieof  Court^ 

y         p  g-^  J  111^     substituting  M 

cognizance,  it  was,  by  rule  ot  Court,  ordered,  that  M.  forp. 
should  be  substituted  for  D.,  and  that  M.  made  his  award, 
&c*;  demurrer,  and  joinder. 

Upon  the  argument  of  this  case,  in  the  Court  of  Ex- 
chequer^ that  Court  gave  judgment  for  the  defendant  (a), 

(a)  3  Y.  &J.101. 
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Exch.  Chamber,  whereupoH  a  wFit  of  crroF  was  brought,  and  the  case  was 
^^^'         argued  before  Lord  Tenterden,  and  the  Lord  Chief  Justice 


of  the  Common  Pleas,  by  Manning  for  the  prosecution, 
BiNouAM.      ^^^  Dampier  for  the  defendant. 

The  Court  of  Error,  this  Term,  affirmed  the  judgment 
of  the  Court  of  Exchequer. 

Judgment  affirmed. 


Erch.  qf  Pleat.  Beck  V.  Bree,  Clerk. 

The  word  X  HIS  was  an  issue  directed  by  the  Lord  Chief  Baron,  to 

cient documents,  try  the  existence  of  a  modus  of  3/.  6*.  8rf.,  in  Heu  of  tithes, 
does  not  neces-    f^^  ^  certain  district  or  tract  of  land,  commonly  called  Al^ 

sanly  import,  '  •' 

that  dthes  were   lesletj  Park,  Containing  327  acres,  3  roods,  4  perches,  and 

then  payable  in       ,  i.i  i>i/»^7fv  j 

kind,  but  may  Situate  partly  m  the  rectory  and  parish  of  Allesley,  and 
^lymlvxXnxivi  Partly  in  the  adjoining  parish  oi Stoneley,  in  the  county  of 
^tithes.  Warwick. 

Where,  upon  an 

issue  upon  a  dis-  At  the  trial,  before  Alexander,  L.  C.  B  ,  at  the  last  As- 

piaintiff  dearly  sizes  for  the  countv  of  WartoicJc,  the  plaintiff  proved  by 

ulten^  £r  1*50  *®r"ers,  (somc  of  which  were  signed  by  the  patron  and  in- 

yeartofthej^y-  cumbent,)  receipts,  and  parol  evidence,  that  this  payment 

andthedefen-  had  been  made  in  respect  o(  Allesley  Park,  (during  that 

Tooe^Niekoku*  ^^^^  Consisting  of  different  farms),  for  upwards  of  150 

**^^»  *°*  -  y^^^*     ^^  further  appeared,  by  the  will  of  Serjeant  Flyni, 

ury  eTidence,  22nd  August,  1670,  and  by  a  conveyance  dated  31st  Ja- 

to  the  rectory,  nttary,  1692,  in  which  the  different  parcels  of  this  pro- 

5!Jrty°n*i^?!^t  P^^'y  ^^^  enumerated,  that  the  whole  had  been  at  that 

of  which  the  mo-  time  "  anciently  called  or  known  by  the  name  oi  Allesley 

dus  was  pleaded,  *^ 

values  inconsis- 
tent with  the  alleged  modus: — Heldy  after  verdict  for  the  plaintiff,  that  it  was  for  the  jury  to  say 
to  what  weight  the  documentary  evidence  was  entitled,  and  that  they  might  take  into  tlieir  con- 
sideration whether  the  documentary  evidence  ascribed  to  the  rectory  and  the  district  their  r«al 
value  at  the  time. 
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Park''     And  further,  that  the  advowson  had  been  pur-  ^*^\sLt!!^'**' 
chased  in  the  year  1741  for  1200/.,  from  the  proprietor  of     v^- 
Allesley  Park,  at  which  time,  as  it  appeared  by  other  evi-  ^^^^ 

dence,  the  modus  was  in  existence.  The  plaintiff  also  Bree. 
produced  an  inquisition,  16  Jac»  1,  after  the  death  otAnne 
Countess  of  Dorset,  in  which  the  property  was  described 
as  "  all  those  closes,  lands,  tenements,  meadows,  pastures, 
woods,  and  hereditaments,  known  by  the  name  or  names 
of  Allesley  Pari,  otherwise  Owseley  Pari,  situate,  lying, 
and  being  in  the  county  of  Warwick,''  and  which  were 
stated  to  be  "  worth  yearly  in  all  issues,  beyond  reprises, 
five  pounds.** 

The  evidence  for  the  defendant  was  directed  to  three 
points: — \sU  That  tithes  in  kind  had  been  paid  within  time 
of  legal  memory.  2ndly.  That  the  modus  had  not  been 
originally  paid  for  the  district  consisting  of  327  acres,  3 
roods,  4  perches.     orcUy,  That  the  payment  was  rank. 

In  support  of  the  first  proposition,  an  extract  from  i 
register,  A.  D.  1249,  of  the  priory  of  Coventry ,  preserved 
in  the  King*s  Remembrancer's  office,  was  produced,  made 
by  the  official  of  the  Bishop  o(  Lichfield,  the  Archdeacon 
of  Coventry,  and  the  recioxs  oi  Anestie  ( Allesley) ,  and 
Pakynton,  on  behalf  of  the  convent  of  Coventry,  elected 
and  sworn,  by  which,  with  the  consent  of  the  convent  and 
rector  oi  Anestie,  they  assigned  to  the  rector  **  all  obla- 
tions and  obventions,  tithes,  and  profits,  to  the  said  church 
belonging,  except  altogether  to  the  church  of  Coventry, 
&c.,  and  the  tithes  of  the  park  of  the  same  town,  and  all 
personal  tithes." 

In  support  of  the  second  proposition,  the  defendant  pro- 
duced an  inquisition,  7  Ed.  1,  A.  D.  1279,  made  in  all 
towns  and  places  throughout  the  counties  of  Warwici^xiA 
Leicester,  because  of  divers  usurpations;  by  which  it  ap- 
peared that  John  de  Hastings  was  Lord  of  Allesley,  and 
had  "  a  certain  park  from  old,  containing  thirty  acres." 
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^'^*i<^4/''""'       Upon  the  third  point,  the  plaintiff  produced  the  follow- 

ing  documents: — 

Pope  Nicholas' g  Taxation ^  A,  D.  1291. 

"  Archdeaconry  of  Coventry^ 

Deanery  of  Coventry ^ 

The  church  o{  Allesley  .  .  .  12  marks." 
An  inquisition,  J905/  mortem^  6  Ed.  2,  A.  D.  1313,  which, 
amongst  other  things,  found,  that  John  de  Hastyngs  the 
elder,  held  the  manor  of  Allesley^  &c.,  where  there  is  one 
capital  messuage  os, ;  a  dove  house,  worth  by  the  year  As. ; 
also  there  are  in  demesne  132  acres  of  arable  land  there, 
which  are  worth  by  the  year  33*.,  the  price  of  the  acre 
Sd.;  also  there  are  nine  acres  of  meadows  there,  which  are 
worth  by  the  year  18x.,  the  price  of  the  acre  Zs.  There  is 
a  certain  park  there  inclosed^  the  underwood  whereof^  with 
the  herbage^  is  worth  by  the  year  It^.  4</.  &c. 

An  inquisition, po«/  mortem^  18  Ed,  2,  A.  D.  1325,  which, 
amongst  other  things,  found  that  John  de  Hastyngs,  late 
lord  o{ Abergavenny ,  held,  &c.  the  manor  otAllesley,  where 
there  is  a  capital  messuage,  the  site  whereof,  with  the 
herbage  and  part  of  the  garden,  is  worth  by  the  year  2s. ; 
also  a  certain  dove-house  there,  worth  by  the  year  Ss.; 
also  two  hundred  and  sixty  acres  of  arable  land,  in  de- 
mesne there,  which  are  worth  by  the  year  48*.  9c/.,  the 
price  of  an  acre,  2*.  O^d. ;  also  forty  acres  and  a  half  of 
meadow,  worth  by  the  year  31*.  2ic/.,  the  price  of  the  acre 
^\d, ;  also  a  several  pasture  there,  which  contains  by  re- 
pute forty  acres,  worth  by  the  year  8*.,  &c.;  alsaa  cer^ 
tain  park  there,  the  underwood  whereof  is  worth  nothing  ; 
but  it  is  worth,  in  the  agistment  of  cattle  in  the  summer^ 
by  the  year  12i.  and  no  more,  because,  in  the  same  there 
are  wild  animals,  {  bestirs  silvestresj,''  &c. ;  "  also  the  bond- 
men  with  the  cotterells  ought  to  perforin  two  hundred  and 
thirty-Kve  works  in  the  turning  and  carrying  off  bay  in 
the  summer,**  &c.,  and  the  said  bondmen  and  cotterells 
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ought  to  perform  seventy-three  works  on  the  pctrk  of  the  Rxch.  of  picas, 
lorily  that  is  to  say,  to  inclose  the  same,  &c.  ^ 

Beck 

Nonce  RoUs,  14  Edw.  3,  A.  D.  1341.  g^*';^ 

AUesley, — **  The  church  otAUesley,  &c.  is  taxed  at  twelve 
marks,  the  demesne  land  of  the  rector,  with  the 
tithe  of  hay,  and  other  small  tithes,  oblations  there- 
to, and  obventions  to  the  altarage  belonging,  are 
worth,  one  year  with  another,  five  marks.** 

The  Eccletiastical  Survey,  26  Hen,  8,  A.  D.  1535. 

"  The  Parish  Church  '\  Master  Edward  Pontesbury  is  rec- 
of  AUesley,  /tor  there,  and  is  worth  in  land  called 
glebe  land,  in  tithes  of  grain  and  hay,  and  in  other 
tithes,  oblations,  and  spiritual  endowments,  beydhd 
8s.  to  be  allowed  for  procurations  and  synodals 
yearly,  payable  to  the  archdeacon,  by  the  year, 
17/.  18*.  8rf.'' 

An  indenture  of  lease,  12th  May,  3  &  4  Ph.  ^  M. 
A.  D.  1556,  by  which,  after  reciting  a  former  lease,  16th 
May,  15  Edtv.  6,  of  the  park  and  ground,  called  Allesley 
Park^  except  the  wood,  for  twenty-one  years,  at  the  rent 
of  20/.,  Lord  Abergavenny  demised  to  R.F,,  for  certain 
sums  of  money  then  to  the  said  Lord  Abergavenny ,  in  his 
need  disbursed  and  paid  by  the  said  R.  F.,  his  park  and 
ground,  called  or  known  as  Allesley  Park,  with  the  woods, 
&c.  for  twenty-one  years,  at  the  rent  of  40/. 

And  a  bargain  and  sale,  by  way  of  mortgage,  28th  May^ 
3  &  4  Ph.  ^  AT.,  A.  D.  1556,  from  Lord  Abergavenny  to 
R.  F.  for  400/.,  of ''  all  that  his  park  and  ground,  called 
or  known  by  the  name  of  Allesley  Park,  in  the  county  of 
Warwick,  then  lately  inclosed  with  pale,**  and  the  old  lodge, 
and  all  other  his  lands,  &c.,  with  the  said  park;  with  a 
proviso  for  redemption  upon,  payment  of  the  400/.  upon  a 
day  certain;  and,  in  default  thereof,  that  R.  F.,  upon  the 
payment  of  the  further  sum  of  200/.,  should  stand  seised  of 
the  property  for  ever. 

VOL.  I.  8 
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I  ^^  '^^'  '^^®  defendant  also  produced  the  bailiff*8  accounts  of  the 
manor  of  AUesley,  in  the  reigns  of  Hen.  7  and  Hen.  8 ;  in 
which  were  items  for  the  agistment  of  the  park  there«  de- 
mised to  G.  W.,  8/.  Ss.  i<L,  and  receipts  from  the  farmers 
of  the  herbage,  for  half  a  year,  44.  Os.  2d,^  and  for  a  whole 
year,  9/.  16^.  lie?.;  but  no  charge  for  the  payment  of  a 
money  composition  in  lieu  of  tithes. 

It  appeared  that  there  were,  upon  this  district,  vestiges 
of  very  ancient  inclosures. 

The  Lord  Chief  Baron  told  the  Jury,  in  his  summing  up, 
that  the  word  "  tithes'*  in  the  register  A.  D.  1240,  did  not 
necessarily  import  that  tithes  in  kind  were  then  payable ; 
and  that  the  term  would  be  satisfied,  should  they  be  of 
opinion  that  at  that  time  a  money  composition  was  paya- 
ble in  lieu  of  tithes.  He  further  told  them,  that  if  they 
were  satisfied  that  the  modus  had  not  existed  from  time 
immemorial,  or  was  not  payable  for  the  district  in  question, 
they  should  find  for  the  defendant. 

The  Jury  found  a  verdict  for  the  plaintiflf,  establishing 
the  existence  of  the  modus. 

In  this  term,  Goulboum^  Serjt.,  obtained  a  rule  nisi  for 
a  new  trial,  upon  the  grounds  that  the  verdict  was  against 
the  evidence,  and  that  the  Lord  Chief  Baron  had  misdi- 
rected the  Jury. 

Denman,  Adams,  Serjt.,   and  Boieler,  shewed  cause 

against  the  rule;  and  Goulboum,  Serjt,  Amos^  and  Pen- 

nington,  supported  it  (a). 

Cur.  adv.  vtdi. 

Alexander,  L.  C.  B. — I  think  that  there  ought  to  be 
no  new  trial  in  this  case,  and  that  the  rule  ought  to  be  dis- 
charged. Upon  the  part  of  the  plaintiffs  at  law  (the  de- 
fendants in  equity),  the  occupiers,  who  insist  on  the  modus, 
there  was  proved  as  clear  an  usage,  back  to  the  extent  of 

(a)  The  arguments  are  fully  stated  in  the  judgment  of  the  Court . 
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about  one  hundred  and  forty  or  one  hundred  and  fifty  years,  Bxch.  of  Pleats 
as  I  have  ever  heard  proved ;  an  usage  not  proceeding  from 
persons  who  were  mere  occasional  inhabitants  on  one  side, 
or  incumbents  for  a  short  time  on  the  other,  but  an  acqui- 
escence, not  only  of  incumbents,  but  of  the  person  who 
was  the  owner  of  the  advowson,  and  who  had  therefore  a 
greater  interest  than  usual  in  sustaining  the  emoluments 
of  this  living.  It  is  generally  only  the  incumbent  who 
gi?es  currency  to  the  evidence  of  the  modus;  but  here  it 
is  both  the  incumbent  and  the  patron,  for  they  happen  to 
be  the  same  person.  There  is  also  this  additional  circum- 
stance, that  the  advowson  was  purchased  with  the  know- 
ledge of  the  existence  of  this  usage,  so  that  the  present  is 
as  strong  a  case  against  the  parson  who  makes  the  claim 
for  tithes  in  kind,  as  can  possibly  be  stated.  Whenever 
such  an  usage  is  proved,  though  I  know  the  rules  of  law 
entitle  the  parson  to  set  it  aside,  if  he  can  make  out  a  pro- 
per case,  it  appears  to  me  to  be  due  to  the  respect 
that  ought  to  be  paid  to  ancient  usage  and  to  the  pos- 
sessions of  mankind,  to  require  that  the  evidence  on 
which  it  is  set  aside  should  be  quite  satisfactory.  I 
do  not  say  that  it  must  amount  to  positive  demonstra- 
tion, but  it  ought  to  be  very  satisfactory  indeed,  for  men 
buy  and  sell  according  to  usages  established  by  such 
length  of  time.  To  set  aside  such  an  usage,  so  distinctly 
proved,  the  evidence  ought  to  be  extremely  clear.  Since 
I  have  sat  in  this  place  I  have  always  proceeded  on  that 
principle.  I  have  been  obliged,  more  than  once,  on  dis- 
tinct evidence,  to  set  aside  very  ancient  usages,  and  that 
without  even  referring  the  question  to  a  Jury,  when  I 
found,  in  authentic  records,  manifest  evidence  that  there 
was  a  time  after  the  time  of  legal  memory,  at  which  that 
usage  had  not  prevailed.  In  those  cases  the  question 
turned  on  clear  expressions  in  ancient  instruments,  which 
could  not  mislead ;  and  I  was  perfectly  satisfied  that  the 
usage  had  a  late  commencement.    Such  was  the  Ham" 
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^^\^Jt^^^'  cAwrcA  case  (a);  there  the  modus  was  set  aside^  and  I  think 
.1^     without  a  trial,  on  clear  evidence  of  the  receipt  of  tithe  of 
Beck         hay  in  kind,  coming  out  of  the  muniments  of  the  hospitaL 
Bree.        But  I  repeat,  that  I  think  it  is  due  to  ancient  usage,  not 
to  set  it  aside  without  very  cogent  evidence. 

Now,  the  evidence  in  this  case  is  directed  to  three  points, 
any  one  of  which  would  undoubtedly  have  been  sufficient 
to  set  aside  the  usage,  if  the  defendant  had  made  it  out. 
The  first  is,  that  tithes  in  kind  had  been  rendered  after 
the  time  of  legal  memory.  The  second  is,  that  the  boun- 
daries of  this  place  could  not  anciently  be  the  boundaries 
now  insisted  upon.  The  third  and  last  is,  that  the  pay- 
ment is  rank ;  that  is,  that  the  circumstances  shew  that  it 
is  so  very  large  a  sum  of  money  to  be  paid  for  the  district 
for  which  it  is  pleaded,  that  it  must  have  had  an  origin  at 
a  period  when  the  value  of  money  was  much  less  than  it 
was  at  the  time  of  legal  memory.  I  will  take  these  as 
shortly  as  I  can  in  succession. 

The  whole  evidence,  which  is  directed  to  the  first  point, 
viz.  that  tithes  in  kind  have  been  paid,  is  the  document 
dated  in  1249,  in  which  it  appears  that  the  tithes  of  the 
Parky  as  it  is  called,  are  reserved.  What  that  document 
is,  I  am  totally  unable  to  understand.  To  those  who  see 
nothing  but  the  document  itself,  it  appears  to  be  the  in- 
strument of  persons  who  had  no  authority,  and  that  they 
attempt  to  do  that  which  by  law  no  person  can  do.  It  is  an 
allotment  of  the  tithes  of  the  parish  to  the  rector,  which  he 
would  have  had  without  any  allotment.  The  word  '*  tithes'^ 
is  a  word  of  equivocal  meaning,  and  may,  according  to  cir- 
cumstances, either  mean  tithes  in  kind,  or  it  may  mean  that 
which  is  in  lieu  of  tithes  in  kind,  a  money  payment  (6).  No- 
thing, so  far  as  I  can  guess  the  object  of  that  instrument, 
required  the  persons  penning  it  to  direct  their  particular 
attention,  in  order  to  express,  vrith  great  distinctness,  what 
the  ecclesiastical  emoluments  were,  which  the  rector  was 

(fl)  Morgan  v.  2>fer,  cited  in  (b)  See  Norton  v.  Hammand,  1 

Short  y.  Lpe,  9  Jac.  &  W.  464.  Y.  &  J.  94. 
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not  to  have.  They  meant  only  to  say,  that  the  rector  shall  Exeh.  of  P!ea§^ 
not  have  those  tithes,  whatever  they  are,  whether  moduses 
or  tithes  in  kind.  It  is  only  a  prohibition  and  exclusion  of 
his  right  to  that  extent.  It  was  immaterial  how  that  prohi- 
bition was  expressed,  provided  the  instrument  pointed  out 
the  ecclesiastical  emoluments,  which,  without  that  provi- 
sion, the  rector  would  necessarily  have  had.  I  think, 
therefore,  that  that  view  of  this  case  totally  fails,  it  rests 
on  no  plausible  foundation  whatever ;  for  the  expression  is 
quite  equivocal,  and  it  is  the  only  one  on  which  this  part 
of  the  case  is  attempted  to  be  maintained. 

Now,  the  next  point  was,  with  respect  to  the  bounda- 
ries. It  is  undoubtedly  a  rule  of  pleading  on  these  sub- 
jects,  that,  where  a  modus  is  sought  to  be  set  up  for  any 
particular  district  of  land,  the  person  who  insists  on  such 
modus  must  describe  accurately  the  boundaries  and  ex- 
tent and  limits  of  the  land,  which,  he  says,  are  covered  by 
the  modus,  because  the  parson  must  know  where  to  go  to 
look  for  his  modus  (a). 

In  this  case  the  word  park  is  used,  and  the  modus  sought 
to  be  established  is  said  to  be  a  modus  covering  the  park 
of  Allesley;  and  if  the  issue  were,  whether  there  was  an 
ancient  park  at  Allesley  of  the  limits  and  boundaries  set 
out  in  the  pleadings,  and  described  by  the  witnesses,  I 
should  think  that  the  documents  which  have  been  used  in 
order  to  disprove  that  part  of  the  defendant's  case,  deserv- 
ed the  highest  attention.  Still  I  should  have  thought,  that 
though  they  deserved  the  highest  attention,  and  might 
have  great  weight  in  disproving  the  boundaries,  which  the 
occupiers  were  bound  to  make  out  on  their  part,  it  was  a 
matter  to  be  submitted  to  a  Jury,  and  that  the  evidence 
produced  was  not  conclusive  on  the  subject.  I  think  it 
would  have  been  exclusively  for  their  decision.  The  evi- 
dence respecting  this  part  of  the  case  rests  mainly  on  those 

(a)  With  respect  to  the  certainty      98  e<  sr^.,  156  ct  seg,     Gillibrand 
of  district  required  in  parochial  and      v.  Scot  son,  4  Price,  267. 
farm  moduses,  see  2  £ag1e*s  L.  T. 
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^«^*- «/ ^'<f«*»  ancient  inquisitions,  of  which  I  need  not  recite  the  expres- 

sions  or  the  nature.  They  state  this  park  to  be  of  the  ex- 
tent of  thirty  acres.  But  I  think  the  whole  of  this  argu- 
ment  proceeds  on  a  misconception.  The  issue  is  not  whether 
there  was  an  ancient  park  of  the  name  of  AUesley  Park,  of 
the  extent  and  limits  and  boundaries  described,  but  whe- 
ther that  district,  which  is  now  called,  and  for  a  great 
length  of  time  appears  to  have  been  called,  AUesley  Park, 
is  covered  by  the  ancient  modus  sought  to  be  established. 
It  was  proved  that  such  limits  exist,  that  they  are  known 
at  this  day  by  the  name  which  the  plaintiff  gives  them,  and 
that,  in  point  of  fact,  tithes  in  kind  have  never  been  render- 
ed for  these  particular  lands,  and  that  they  have  been  pro- 
tected by  the  modus  in  question.  Thus  the  plaintiff  has 
made  out  all  that  is  incumbent  on  him,  the  issue  not  being 
whether  there  is  an  ancient  farm  or  an  ancient  park  called 
AUesley  Park;  but  whether  this  district,  which  now  ap- 
pears to  be  called  AUesley  Park,  was  covered  by  such  a 
modus.  That  is  proved  by  shewing  actual  boundaries,  and 
by  shewing  that,  within  those  boundaries,  no  tithes  in  kind 
were  rendered,  but  that  it  was  protected  by  this  payment  of 
31.  6s.  8d.  I  think  the  whole  of  that  argument  proceeds 
on  a  misconception  of  that  which  is  the  real  bsue  between 
the  parties.  It  is  not  enough  to  say,  that  all  this  may  be 
a  mistake ;  I  think  it  must  be  shewn  that  it  is  a  mistake,  in 
order  to  authorize  us  to  set  aside  this  ancient  usage :  and 
if  I  were  to  conjecture^  about  it,  I  should  conjecture  that 
the  whole  of  the  demesne  lands  formerly  in  the  hands  of 
Lord  de  Hastings,  or  of  those  persons  to  whom  he  succeed- 
ed, had  been  covered  by  this  payment;  and  that,  though 
the  smaller  district  might,  de  facto,  have  been  turned  into 
the  form  of  a  park,  the  whole  district  which  was  covered, 
originally  or  by  degrees  acquired  that  name.  That  con- 
jecture seems  to  me  to  be  quite  a  sufficient  answer  to  all 
the  documents  that  have  been  produced.  Many  import- 
ant observations  arise  upon  the  face  of  the  documents,  but 
I  do  not  think  it  is  at  all  necessary  to  enter  into  those  obser- 
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vations.  Many  circumstances  concur  in  making  me  think  Exch.  of  Pleas, 
that  those  documents  were  very  inaccurate  descriptions  of 
what  they  purport  to  describe.  There  are  one  or  two 
instances  in  which  I  myself  had  evidence  of  their  being 
extremely  inaccurate,  but  I  do  not  think  it  necessary  to  go 
into  this  question  after  what  I  have  stated  with  respect  to 
the  nature  of  the  issue  between  the  parties  on  this  re- 
cord. 

Then  the  next  question  is,  whether  this  is  a  rank  modus. 
Now,  upon  the  question  of  rankness,  many  of  the  docu- 
ments used  on  the  other  subject  of  the  boundaries,  have 
been  brought  to  bear;  and  they  have  certainly  some  effect, 
and  much  attention  is  due  to  the  argument  that  is  used 
with  respect  to  them.     On  this  subject  all  Judges,  I  be- 
lieve, have  agreed,  that  it  is  not  to  be  weighed  in  very  nice 
scales ;  it  has  often  been  said,  that  it  may  have  been  worth 
while  for  an  individual,  or  a  great  lord,  to  give  a  great 
deal  more  than  the  value  of  the  tithes,  in  order  to  be  rid 
of  the  annoyance  which  that  right  sometimes  introduces. 
But,  at  the  same  time,  there  must  be  limits  to  this  obser- 
vation.    I  think  the  observations  which  I  have  made  al- 
ready on  the  question  of  the  boundaries,  shew  very  clearly 
what  affects  my  mind  on  this  subject.     The  argument  for 
the  rankness,  depends  very  much  on  the  small  limits  which 
are  supposed  to  be  covered  by  this  modus;  but,  as  I  am 
not  satisfied  that  there  is  any  evidence  to  shew  that  the 
limits  were  so  small  as  is  alleged,  and  as  I  think  that  they 
may  have  been  (which  is  enough  for  my  purpose,)  much 
more  extensive,  I  think  that  the  argument  of  rankness 
entirely  fails.     The  same  observations  will  be  an  answer 
to  the  arguments  arising  from  the  bailiff's  accounts.  Those 
are  accounts  which  relate  to  a  park  only ;  but  if  I  consider 
this  modus  as  covering  a  more  extensive  district  than  that 
which  is  strictly  the  park,  there  is  an  end  of  all  the  arguments 
from  these  documents,  for  undoubtedly  they  refer  only  to 
the  park.   I  think,  therefore,  upon  the  whole,  that  no  case 
sufficiently  strong  has  been  made  before  the  Court,  to  satisfy 
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Bree. 


Erch.  of  Pkoi,  me  that  this  is  a  bad  modus  on  any  of  the  cnrounds  contended 
^  "^^  '  ^  for;  and  I  therefore  think,  that  we  ought  to  support  this 
^^^'^  ancient  usage,  which  was  proved  to  have  existed  for  nearly 
one  hundred  and  fifty  years,  under  the  strong  curcum- 
stances  which  I  have  mentioned.  I  am  therefore  of  opinion, 
that  there  ought  to  be  no  new  trial.  I  think  too,  that  I 
ought  not  to  consider  whether  I  made  exactly  the  same 
observations  to  the  Jury  in  this  case,  which  I  should  have 
made,  if  I  had  had  the  benefit  of  such  an  extended  argu- 
ment as  I  have  since  heard.  I  think  it  enough  for  me  to 
feel  that  whatever  observations  ought  to  have  been  made, 
the  Jury  might  very  reasonably  have  come  to  that  condu- 
sion  to  which  they  have  in  fact  come;  and,  if  I  am  satis- 
fied of  that,  I  ought  not  to  give  to  the  party  a  new  trial* 
My  opinion  is,  therefore,  that  this  rule  must  be  discharged* 


Bayley,  B. — I  concur  entirely  with  my  Lord  Chief 
Baron,  that  the  rule  in  this  case  ought  to  be  discharged. 
The  issue  was,  whether  that  which  now  passes  by  the 
name  of  Allesley  Park,  and  which  contains  three  hundred 
and  twenty-sevfen  acres,  is  or  is  not  covered  by  a  payment 
of  3/.  6s.  8d.  a-year,  payable  at  a  given  period  in  that  year. 
How  long  that  which  is  now  called  the  park  has  had  that 
appellation  attached  to  it,  or  whether  the  whole  or  any 
part  originally  passed  by  that  name,  we  have  no  means  of 
forming  any  opinion;  but,  for  the  last  one  hundred  and 
thirty  or  one  hundred  and  forty  years,  namely,  from  the 
time  of  the  conveyance  which  was  proved,  it  has  had  the 
name  of  Allesley  Part,  and  has  comprehended  the  whole 
district  which  is  the  subject  in  dispute ;  but  whether  the 
whole  of  that  was  in  very  ancient  times  what  may  be  de- 
nominated a  park,  or  whether  in  very  ancient  times  a  por- 
tion of  it  only  might  have  been  a  park,  and  the  rest  of  it 
might  be  considered  as  forming  the  park  estate,  owned 
with  the  park,  and  probably,  at  the  same  time,  occupied 
with  what  might  strictly  be  called  park  property,  is  a 
question  as  to  which  the  evidence  is  doubtful.     The  case 
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has  been  decided  by  a  Jury,  and  the   reason  for  which  Exch,  of  PUat, 
we  are  required  to  send  it  down  again  to  another  Jury, 
isi  that  there  are  ancient  documentSi  from  which  docu- 
ments it  is  supposed  the  Jury  have  drawn  a  conclusion^ 
which  they  ought  not  to  have  drawn. 

I  thinks  when  we  look  carefully  and  minutely  at  many  of 
these  documents,  it  will  be  found  that  they  are  not  entitled 
to  the  weight  which  my  brother  Goulbourn,  and  the  coun- 
sel on  his  side,  in  support  of  the  rule,  seem  to  think  they 
are  entitled  to  receive.  But  whatever  be  their  weight, 
unless  we  can  see  satisfactorily,  either  that  the  weight  of 
evidence  preponderates  against  the  verdict,  or  that  some 
plain  ground  is  furnished  by  such  documentary  evidence, 
which  would  satisfy  us  that  the  verdict  of  the  Jury  is  not 
a  right  verdict,  or  unless  there  had  been  some  misdirection 
on  the  part  of  my  Lord  Chief  Baron,  who  tried  this  cause, 
we  ought  not  to  grant  a  new  trial. 

In  this  case,  there  are  three  points  made,  and  the  ques- 
tions arise,  first,  has  this  payment  been  made  beyond  the 
time  of  legal  memory?  Secandly,  has  it  been  made  for 
and  in  respect  of  these  three  hundred  and  twenty- seven 
acres?  And  thirdly ,  is  it  or  is  not  so  disproportionate  to 
what  may  be  supposed  to  have  been  the  value  of  the  tithes 
of  this  district,  at  the  commencement  of  legal  memory,  as 
to  be  unavailable  on  the  ground  of  rankness.  These  are 
the  three  points  for  consideration. 

In  order  to  make  out  that  the  payment  did  not  commence 
until  after  the  period  of  legal  memory,  a  document  of  the 
date  of  1240  is  reUed  upon,  and  that  is  the  only  document, 
and  the  only  piece  of  evidence  in  the  case,  from  which  pay- 
ment, within  the  time  of  legal  memory,  of  tithes  in  kind,  is  at- 
tempted to  be  inferred,  perhaps,  with  the  single  exception 
of  an  observation  which  may  be  made  on  the  bailiff's  ac- 
counts. Now,  when  we  look  at  this  instrument  on  which 
my  Lord  Chief  Baron  has  fully  commented,  what  is  it? 
Not  an  instrument  to  which  the  patron,  the  Lord  Aberga- 
venny, or  the  Lord  of  the  Manor,  or  the  owner  of  the 
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Exch,  of  Pieoi,  estate  in  question,  is  a  party.  It  is  an  instrument  by  which 

certain  persons,  professing  to  act  as  commissioners  for  the 
priory  and  convent  of  Coventry ^  take  upon  themselves  to 
assign  to  the  rector  of  AUesletff  all  the  tithes  and  oblations 
belonging  to  that  church,  with  an  exception.     From  the 
language  in  which  that  exception  is  couched,  it  is  sup- 
posed that  we  are  bound  to  infer,  that  the  tithes  in  kind 
were  payable  at  that  period,  and  that,  in  his  observations 
to  the  Jury  in  that  particular,  my  Lord  Chief  Baron  was 
incorrect,  his  observations  in  that  respect  being,  that  the 
word  "  tithes  '*  in  that  instrument,  did  not  of  necessity 
import  tithe  in  kind,  but  might  be  satisfied  with  that 
customary  payment  (if  that  customary  payment  at  that  pe- 
riod existed)  which  subsisted  in  lieu  of  tithe.     In  judging 
what  meaning  is  to  be  attached  to  a  particubir  instrument, 
whether  of  ancient  or  of  modern  date,  it  is  material  to  con- 
sider what  information  the  persons  who  speak  by  such  in- 
strument may  be  likely  to  have  on  the  subject,  and  how 
far  they  would  be  likely  to  confine  themselves  to  the  most 
accurate  language.    Now,  all  they  say  in  this  case  is,  we 
give  you  every  thing  else,  but  there  is  one  subject  on  which 
we  do  not  act,  we  leave  the  question  of  tithe  of  the  park  of 
AUesley  as  we  found  it.     Does  that  of  necessity  inean, 
that  tithe  was  payable  in  kind?  If  for  60  years  before  that 
period  there  had  been  a  bargain  by  which  the  money  pay- 
ment of  3/.  6^.  8</.  was  to  be  paid  in  lieu  of  tithe  of  this 
park,  it  would  be  natural  to  use  this  word  *^  tithe,"  be- 
cause it  was  not  material  in  that  document,  that  they 
should  distinguish  whether  the  tithe  was  payable  by  a 
money  payment,  the  manner  of  payment  of  the  tithe  being 
perfectly  immaterial  to  the  object  with  which  that  excep- 
tion was  introduced. 

The  next  document  that  was  relied  on,  was  a  document 
of  the  date  of  1279,  the  object  of  which  was  to  satisfy  our 
minds,  that  the  payment,  though  it  might  have  been  im- 
memorial, was  not  made  for  the  327  acres,  but  for  a  much 
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less  quantity^  because  AUesley  Park  is  in  that  document  ^*^\aif'^*'' 
described  as  containing  30  acreSi  and  30  acres  only.  Whe- 
ther that  be  an  accurate  description  of  the  quantity  of  land 
which  at  that  period  was  considered  as  constituting  Alles* 
ley  Park,  or  whether^  by  "  the  acre,"  at  that  period,  was 
meant  the  same  quantity  which  is  denominated  by  an  acre 
now«  we  do  not  know.  I  think  the  true  answer  to  this  do- 
cument, in  the  attempt  made  to  apply  it  to  the  present  case, 
is  this,  that  there  might  be  a  park  of  SO  acres,  and  of  30 
acres  only  at  that  period  of  time,  but  that  such  park  did 
not  constitute  the  full  extent  of  those  limits  for  which  the 
SA  6s,  8d.  was  paid,  but  that  it  constituted  a  part,  and  a 
very  inconsiderable  part,  of  the  land  covered  by  this  pay- 
ment. I  therefore  think  that  this  document  does  not  fur- 
insh  a  satisfactory  ground  for  believing,  that  at  the  time  in 
question,  the  land  which  was  covered  by  the  payment  now 
under  consideration,  consisted  of  30  acres,  and  of  SO  acres 
only. 

The  bulk  of  the  residue  of  the  evidence  will  be  found  in 
a  great  degree  to  apply  to  the  question  of  rankness.  Now, 
on  the  question  of  rankness,  it  is  to  be  observed,  that  this 
is  a  farm  modus,  covering  a  large  portion  of  land.  It  is  a 
modus  in  which  the  patron  of  the  living  is  one  of  the  par- 
ties, and  it  is  not  very  improbable,  that  the  patron  of  the 
living,  who  was  to  protect  his  land  for  all  periods  of  time, 
aqd  who  was  to  have  the  power  of  conferring  that  living  up- 
on the  personal  object  of  his  consideration,  should,  with  a 
view  to  perfect  the  future  security  of  his  estate,  make  a 
fair  and  liberal  compensation  to  the  rector  of  the  parish. 
It  is  not  improbable,  that,  under  such  circumstances,  he 
should  be  liberal  as  to  the  amount  of  the  money  to  be 
given  by  way  of  modus  or  compensation  for  the  tithe. 
Besides,  on  calculation,  the  sum  does  not  amount  to  quite 
9kd.  per  acre;  which  is  certainly  not  a  large  quantum  per 
acre.  There  have  been  moduses  attempted  to  be  esta- 
blished, in  which  the  sum  per  acre  was  much  larger,  and 
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£rc*.  of  p/e«,  I  believe  a  farm  modus  has  been  actually  established  (and 

]8d0. 

a  distinction  has  been  from  time  to  time  made  between 
farm  moduses  and  others,  allowing  a  greater  degree  of  liber- 
ality  in  respect  of  farm  moduses  (a)),  in  which  Is.  per  acre 
was  not  considered  as  being  too  high  (6).  You  cannot, 
therefore,  predicate  of  a  farm  modus,  that  it  must  of  ne- 
cessity be  too  high,  when  it  is  2id.,  or  S^cL  per  acre. 

In  order  to  satisfy  the  Court  that  th.ere  could  not  have 
been  an  immemorial  payment  of  3/.  6s.  Scf.,  Pope  NichoUufs 
Taxatiam  is  relied  upon ;  and  it  is  said,  that  the  payment 
bears  so  large  a  proportion  to  the  value  of  the  whole  tithe, 
being  five  marks,  and  the  whole  tithe  being  described  in 
Pope  Xickolas's  Taxation  as  of  the  value  of  twelve,  that 
it  is  impossible  to  suppose  that  this  money  payment  could 
have  been  made  at  the  time  in  question.  That  of  course 
was  a  matter  of  observation,  and  for  the  consideration  of 
the  Jury.  The  Jury  would  have  to  consider  on  the  one 
hand,  whether  they  were  satisfied  that,  in  that  particular, 
P{^  NickoUu's  Taxation  was  or  was  not  correct,  and 
whether  it  did  or  did  not  truly  and  accurately  state  the 
full  amount  of  money  which  was  the  value  of  the  living  in 
question.  That  was  a  question  for  them ;  and  perhaps,  if 
they  had  drawn  a  contrary  conclusion  in  this  case,  I  might 
not,  in  any  respect,  have  been  dissatisfied  with  it.  But, 
Pope  Nickokus  Taxation  is,  as  it  seems  to  me,  one  of  the 
strongest  grounds  against  the  present  verdict,  and  that 
having  been  submitted  to  the  consideration  of  the  Jury, 
without  any  observation  which  would  in  any  respect  im« 
peach  the  conclusion  to  which  the  Jury  came,  it  does  not 
furnish  any  material  ground  on  which  the  present  verdict 
can  properly  be  set  aside. 

(a)  The  distinction   between  a  is  now  fully  settled  by  a  kmg  series 

fann  modus  and  a  modus  for  spe-  of  decisions.  See  £ag1e*s  L.T.  189, 

cifk  articles,  is  established  and  re-  190. 

cognized  by  the  older  decisions,  {b)    0*Cofmor  ▼.  Cook,  6  Ves. 

and  although  subsequently  disre-  COS;  8  Id. 536. 
garded  by  the  Court  of  Exchequer, 
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The  NoniB  Rolis,  and  the  Ecclesiastical  Survey ^  are  ExeU,  of  puom, 

iQon 

open  to  pretty  nearly  the  same  observation.  The  Noms 
Rolls  followed  the  taxation  of  Pope  Nicholas,  and  the 
Ecclesiastical  Survey  puts  the  value  of  the  property  in 
question  at  about  17  marks  and  a  fraction^  raising  it  con- 
siderably higher  certainly  than  it  was  in  Pope  Nicholas's 
Taxation.  There  were  two  or  three  inquisitions  about 
that  time^  which  were  presented  to  the  consideration  of  the 
Jury,  from  which  it  was  inferred^  that  the  value  of  the 
property  in  question  was  so  inconsiderable  at  that  period , 
that  it  is  impossible  there  could  have  been  3/.  6s.  Sd.  pay- 
able by  way  of  composition  for  the  tithe.  Now,  as  to  that, 
when  we  look  at  the  value  which  is  put  on  the  amount  of 
the  property  to  which  these  inquisitions  refer,  it  certainly 
appears,  that,  in  several  instances,  they  put  the  value  so 
low,  that,  I  am  not  surprised  that  a  Jury  should  consider 
those  inquisitions  as  not  furnishing  safe  and  solid  grounds 
on  which  they  were  to  act. 

The  bailiff's  accounts  were  materially  pressed  upon  our 
consideration,  and  I  think  they  admit  of  plain  and  easy 
answers.  They  were  adduced  for  the  purpose  of  satis- 
fying the  Court,  that,  from  the  rents  with  which  the  bailiff 
charged  himself,  it  was  improbable  that  the  whole  property 
would,  at  that  period  of  time,  have  been  of  such  an  amount, 
as  could  in  any  respect  make  3/.  6^.  8</.  a  reasonable  com- 
pensation for  the  tithes ;  and  they  were  adduced  also,  for 
the  purpose  of  implying,  that  if  the  sum  of  3/.  6s,  8d.  was 
at  that  time  payable,  it  was  to  be  expected  that  the  bailiff, 
in  discharging  himself  in  his  account,  would  have  taken 
notice  of  the  payments  in  discharge  of  that  sum  of  money. 
Now,  in  the  first  place,  when  we  look  at  the  bailiff's  ac- 
counts, with  what  does  the  baiHff  debit  himself?  He 
debits  himself  with  8/.  3^.  4</.  for  the  farm  and  the 
agistment  of  the  park.  Now,  the  first  question  I  would 
ask  on  that  is,  what  was  the  extent  of  that  park?  Was 
it  the  whole  327  acres,  or  not?  On  that  this  document  is 
perfectly  silent;  it  might  be  that  park  which  bad  been 
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Rgek  •f  Phm,  mentioned  tn  the  early  inquisition  as  being  90  acres,  and 

of  much  smaller  dimensions  and  extent  than  that 


now  has  acquired  the  name,  and  passes  by  die  name  of 
AUesley  Park,  containing  327  acres.  Therefore,  we  are 
at  a  loss  to  know,  in  these  bailiflTs  accounts,  what  was  the 
extent  of  the  agistment  of  the  park.  Well,  then,  wbat  is 
meant  by  the  agistment?  Does  that  give  to  the  tenant 
the  full  possession  of  the  land,  the  sole  and  exclusiye  oc- 
cupation, with  all  the  pasturage  and  all  the  privileges?  or 
does  it  merely  give  him,  at  certain  periods  of  the  year,  the 
power  of  turning  in  his  cattle,  and  feeding  them  on  the 
grass?  Is  the  whole  of  it,  in  the  first  place,  in  pasturage! 
Is  there  to  be  no  hay  made?  Is  the  lord  to  be  excluded? 
All  that  would  depend  on  the  bargain  which  the  baili£f 
from  time  to  time  made  on  behalf  of  his  lord  with  the 
person  to  whom  the  agistment  was  given.  The  agistment 
may  imply,  that  the  lord  is  to  have  his  hay,  that  the  lord 
is  to  be  at  liberty  to  turn  in  cattle  of  his  own ;  but  that,  sub* 
ject  to  the  lord*s  rights  in  these  respects,  the  tenant,  or 
person  to  whom  the  agistment  is  let,  shall  have  the  power 
of  turning  in  and  taking  cattle  of  other  persons.  NoWg 
considering  the  loose  language  in  which  the  agistment  of 
the  park  is  mentioned,  and  without  knowing  what  was 
meant  by  the  park  at  that  period  of  time,  these  bailiff's 
accounts  do  not  seem  to  me  to  fumisb  any  ground  which 
enables  me  to  say  distinctly  for  what  that  sum  of  8/.  3^ •  4dL 
was  paid.  But  it  is  said,  that  if  this  payment  was  at  that 
time  made,  it  is  natural  to  ex|)ect  that  the  bailiff  would 
have  discharged  himself  by  shewing  that  he  had  made 
that  payment;  that,  however,  would  depend  on  this,  whe* 
ther  he  was  to  be  the  hand  by  which  the  payment  was  to 
be  made.  It  might  be,  that  the  person  to  whom  the  agist- 
ment  was  let,  might,  by  the  bargain,  be  the  person  to  pay 
this  3L  &s.  Set.,  or  it  might  be,  that  the  receiver,  to  whom 
the  bailiff  from  time  to  time  made  his  payments,  was  tiie 
person  by  whom  the  3/.  Gs.  8d.  was  to  be  paid;  for  it  will 
appear,  that,  in  every  one  of  those  documents,  there  is  a 
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balance  paid  by  the  bailiff  to  the  receiver,  and  it  is  quite  ^^\^^^^' 
as  natural  to  suppose  that  the  receiver  would  be  the  per- 
son by  whom  this  SI.  Gs.  8d.  was  to  be  paid,  as   that  it 
should  be  paid  by  the  bailiff. 

Having  made  these  observations  with  respect  to  the 
effect  of  the  bailiff's  entries,  I  believe  I  am  now  brought 
to  the  consideration  of  the  leases  in  the  time  of  Edward 
the  6th,  and  of  Philip  and  Mary,  and  the  conveyance  or 
mortgage  for  600/.  Now  the  lease  is  at  a  rent  of  201. 
per  annum,  but  whether  any  fine  was  paid  for  that,  is  a 
point  which  we  are  totally  at  a  loss  to  know.  The  lease 
itself  is  not  produced,  and  we  are  ignorant  what  lands  it 
comprehends. 

The  second  lease,  which  was  granted  at  40/.  a-year,  is  a 
lease  granted  in  consideration,  not  only  of  that  rent,  but 
also  of  a  certain  sum  of  money  to  the  said  Lord  Aberga^ 
venny,  in  his  need  disbursed ;  what  proportion,  therefore, 
might  be  paid  by  way  of  fine  in  order  to  get  that  lease,  is 
a  point  on  which  this  evidence  leaves  us  entirely  in  the 
dark.  The  extent  of  what  is  granted  by  that  lease,  de- 
pends on  what  was  the  extent  of  the  inclosed  park  at  that 
time :  whether  that  did  or  did  not  include  the  3^7  acres,  or 
whether  it  applied  only  to  a  limited  district,  is  a  point  on 
which  the  evidence  of  the  case  leaves  us  entirely,  as  it 
seems  to  me,  in  the  dark.  And  I  think,  in  that  respect,  it 
does  not  furnish  a  ground  on  which  we  can  safely  act. 
The  conveyance  is  a  conveyance  by  way  of  mortgage,  in 
consideration  of  the  sum  of  400/.  lent ;  and  there  is  a  sti- 
pulation for  the  payment  of  200L  more,  if  Lord  Aberga- 
venny shall  not  make  his  payment  within  the  period  of  time, 
within  which,  according  to  the  stipulation  in  the  mortgage, 
it  was  required  he  should  make  it ;  and  in  that  event  the 
mortgagee  is,  on  the  payment  of  ^00/.  in  addition,  to  be  en- 
titled to  claim  a  conveyance  of  the  estate.  Now,  what  is  it 
that  this  instrument  passes?  If  that  applies  to  the  whole 
SS7  acres,  I  admit  that  it  would  be  a  strong  document 
against  the  present  verdict,  for  it  would  shew  that,  at  that 
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Exeh,  of  Pleas,  period  of  time,  600/.  was  considered  as  being  the  full  va- 
lue of  the  property  in  question.  But  it  seems  to  me  to  ad- 
mit of  a  fair  matter  of  doubt^  whether  it  does  apply  to  the 
whole  of  the  3^7  acres  or  not.  I  am  of  opinion,  therefore, 
that  that  instrument  does  not  furnish  any  solid,  safe,  or  sa- 
tisfactory ground,  on  which  we  can  say,  that  this  verdict 
ought  to  be  disturbed. 

Looking  at  all  the  documents,  it  seems  to  me,  that  no- 
thing furnishes  any  thing  like  a  substantial  ground  for 
questioning  the  propriety  of  the  present  verdict,  except 
the  taxation  of  Pope  Nicholas,  where  the  value  of  the 
whole  living  is  described  as  being  twelve  marks,  the  Norut 
Rolls ^  the  Ecclesiastical  Survey ,  and  this  mortgage.  They 
do  not,  however,  as  it  seems  to  me,  furnish  any  satisfactory 
ground  upon  which  we  can  approach  to  any  thing  like  cer- 
tainty that  the  present  verdict  is  wrong,  or  that  a  difier- 
ent  jury  ought  not  to  come  to  a  similar  conclusion,  or  that 
a  contrary  conclusion  would  be  one  which  would  ultimate- 
ly decide  what  would  be  just  between  the  parties.  I  am 
therefore  of  opinion,  that  thb  rule  ought  to  be  dis- 
charged. 

Garrow  B. — I  entirely  agree  with  all  the  reasoning 
which  has  been  delivered  by  the  Lord  Chief  Baron,  and 
my  brother  Bayley,  on  the  several  documents,  and  on  the 
evidence  which  has  been  submitted  to  the  Jury ;  and  I  con- 
cur with  them  in  thinking,  that  this  verdict  ought  not  to 
be  set  aside,  and  a  new  trial  granted. 

Vaughan,  B. — iHaving  listened  with  earnest  attention  to 
the  very  able  arguments  that  have  been  addressed  to  the 
Court  in  support  of  this  rule,  and  having  also  listened  to 
the  elaborate  judgments  given  by  my  learned  brothers  who 
have  preceded  me,  I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  I  do  not  regret  that  this  has  been  made  the 
subject  of  much  discussion,  because  it  is  not  enough  mere- 
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ly  that  justice  should  be  administered  between  the  parties,  ^'^\^J^'^^' 
but  it  is  desirable  that  it  should  be  administered  accord- 
ing to  their  just  and  reasonable  expectations. 

This  is  an  issue  directed  by  my  Lord  Chief  Baron, 
for  the  purpose  of  informing  his  conscience,  and  with  a 
view  to  assist  him  in  administering  that  relief,  to  which  the 
pariies  to  the  bill  may  ultimately  appear  to  be  entitled.  I 
take  it  to  be  clear,  that  it  was  competent  to  my  Lord  Chief 
Baron  to  have  assumed  to  himself,  if  he  had  been  so  dis- 
posed, the  determination  of  every  matter  of  fact  suggested 
by  this  record;  but  it  has  been  the  practice,  more  espe- 
dally  of  late  years,  (for  I  believe  it  has  been  much  more 
frequent  of  late  years  than  in  earlier  times),  to  send  these 
matters  to  the  consideration  of  a  jury,  whenever  a  reason- 
able doubt  is  suggested  (d). 

It  will  be  remembered,  however,  thaf  the  point  to  be 
decided  on  this  issue  is  a  pure  matter  of  fact:  the  issue 
being,  whether  a  certain  tract  or  district  of  land,  comprising 
about  327  acres,  called  Alleslet/  Park,  was  or  was  not  co- 
vered by  a  modus  or  money  payment  of  3L  6s.  Sd,  (6). 

Now,  that  issue  involved  two  propositions  of  fact:  the 
first  related  to  the  identity  of  the  land,  because  it  certain- 
ly was  incumbent  on  the  plaintiff  to  shew  that  the  modus 
applied  to  the  particular  lands  which  were  referred  to  in  the 
proceedings  in  equity.  It  was  necessary  to  shew  that  these 
particular  lands  were  the  subject  of  this  money  payment.  It 
was  then  also  necessary  to  shew  further,  that  this  payment 
had  existed  from  time  immemorial.  The  affirmative  of  that 
issue  was  upon  the  plaintiff  at  law,  the  defendant  in  equity, 
and  being  on  him,  it  was  incumbent  on  the  plaintiff,  be- 
yond all  question,  to  make  out  these  two  propositions  to 
the  satisfaction  of  the  Jury. 


(a)  See,  upon  this  subject,  2  (6)  Rankness  in  a  modus  is  an 

Eagle's  L.  T.  377  et  seg.,  and  the      objection  of  fact,  and  not  of  law. 
diere  cited. .  See  2  Eagle's  L.  T,  185  et  seq. 

VOL.f.  -T 
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Ejtch.  of  PkmM,  Now»  let  US  See  in  what  manaer  that  has  been  establish- 
ed in  this  issue.  As  it  seems  to  ine»  it  has  beenestablbhed 
in  the  only  way  in  which  it  could  be  established,  affinna- 
tiyelj  and  negatively — negatiyely,  by  shewing  that  no 
tithe  in  kind  had  ever,  in  the  memory  of  the  oldest  wit- 
ness that  was  called,  been  paid;  and  affirmatiyely,  by 
shewing  that  this  money  payment  had  been  made  uni- 
formly without  interruption  for  a  long  succession  of  years, 
extending,  according  to  the  evidence,  beyond  all  question, 
if  not  as  £Eir  back  as  1692,  certainly  as  far  back  as  169& 
This  appears  to  me  to  di£fer  from  the  cases  that  have  ge- 
nerally fallen  within  my  experience,  for  I  must  say  I  never» 
in  the  whole  course  of  my  experience,  saw  any  pro<^  so 
strong,  so  clear,  so  cogent,  I  had  almost  said,  so  irresist- 
ible, as  that  which  was  adduced  in  this  case.  From  die 
fact  of  this  payment  having  been  made  for  the  period  dur- 
ing which  it  was  proved  to  have  been  made,  namely,  for 
130  or  140  years,  the  Jury  would  be  called  upon  to  con- 
clude that  it  had  existence  beyond  the  time  of  legal  me- 
mory, unless  there  was  the  most  distinct,  clear,  and  satis- 
factory evidence  to  prove  the  origin  of  that  payment  within 
a  later  period. 

With  respect  to  the  boundaries,  it  does  not  appear  to  me 
that  there  was  any  contradictory  evidence ;  for  it  must  be  re- 
membered, that  the  issue  was  not  what  was  anciently  the 
limit  of  AUesley  Park^  properly  so  called,  but  what  was 
the  limit  of  the  district  known  by  the  name  of  AUesUg 
Park,  for  which  this  payment  had  been  made.  Now,  as 
has  been  observed,  it  is  perfectly  consistent  with  the  plain- 
tiff's evidence  that  the  park  might  anciently  have  consist- 
ed of  thirty  acres  only ;  and  still  it  does  not  follow  that  this 
payment  might  not  anciently  have  covered  a  much  lai^ger 
portion  of  land. 

Supposing  it  to  be  reasonably  made  out,  that  this  pay- 
ment applies  to  the  district  called  AUesley  Park,  of  the 
extent  of  327  acres,  is  it  then  to  be  inferred  that  this 
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payment  is  too  large  under  the  circumstances?  In  other  E.r<>h.  0/ puat, 
words,  is  this  a  rank  modus?  The  amount  is  about  2^d.  an 
acre.  The  documents  relied  on  are,  Pope  Nichokis^s  Tax- 
atian,  the  Ecclesiastical  Survey,  the  Non€B  RoUs^  and  the 
bailiff's  accounts.  These  are  the  materials  on  which  the 
defendant  relies  to  negative  the  presumption  that  this  pay- 
ment had  continued  immemorially.  If  the  Jury  should  be 
of  opinion  that  the  payment  existed  from  time  imme- 
morial, rankness  would  be  out  of  the  question.  If  the  pay- 
ment be  very  high,  it  is  strong  evidence,  and  furnishes  a 
presumption  and  an  inference  that  it  is  not  immemorial. 
If,  on  the  other  hand,  the  payment  is  what  appears  to  be 
extremely  low,  that  again  should  enter  into  the  considera- 
tion of  the  Jury.  The  subject  of  rankness  has  been 
brought  under  discussion  in  many  cases  (a).  There  are  two 
to  which  I  will  particularly  allude.  In  the  case  of  Cf  Connor 
V.  Cook{b),  a  farm  modus  was  insisted  on  of  20/.,  covering 
400  acres;  that  was  a  shilling  for  every  acre.  When  it 
came  to  be  discussed  before  the  Lord  Chancellor,  he 
thought  it  was  extremely  large,  and  it  was  pressed  upon 
his  Lordship — Why  will  you  send  this  down,  it  is  only 
sending  it  to  the  prejudice  of  the  Jury?  Lord  Ken^ 
yon,  when  at  the  Rolls,  having  been  supposed  to  have 
said,  on  one  occasion — It  is  not  sending  it  to  the  judg- 
ment, but  to  the  prejudices  of  the  Jury.  The  Lord 
Chancellor  said,  I  cannot  so  speak  of  the  constituted  tri- 
bunals of  the  country:  Juries  are  appointed  to  decide  on 
such  questions;  they  deliver  their  judgment  under  the 
obligation  of  an  oath,  and  according  to  their  consciences; 
therefore,  I  shall  send  this  question  down  to  them,  what- 
ever may  be  my  opinion  of  the  amount  of  this  payment.  The 
Lord  Chancellor,  impressed  with  a  notion  that  it  was  a  very 
large  modus  to  insist  on,  sent  it  down ;  and  the  Jury  estab- 
lished the  modus.     There  was  a  motion  for  a  new  trial,  in 

(a)  See  the  cases  collected  in      2  Eagle,  L.  T.  1 85  et  seg. 
Short  V.  Lee,  2  Jac.  &  W.  464,  and  (6)  6  Ves.  665;  8  Id.  535. 

t2 
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£jrrA.  ^  Pleat,  wbicb  it  was  Contended,  that  the  learned  Judge  who  tried 

the  cause  had  not  paid  that  attention,  and  had  not  given 
that  weight  to  the  taxation  of  Pope  Nicholas,  to  which  it 
was  entitled.  It  is  very  much  to  be  lamented  that  different 
Judges  attach  such  different  credit  to  this  document.  I  ne- 
ver heard  one  bold  it  to  be  conclusive  on  the  question ;  some 
have  treated  it  with  less  respect  than  others ;  but  in  all  in- 
stances where  it  has  been  laid  before  the  Jury,  it  has  been 
left  for  the  Jury  under  the  circumstances  to  decide  upon. 
It  was  also  said,  that  further  evidence  had  been  discover- 
ed ;  and  my  Lord  Chancellor  sent  it  down  to  a  second  in- 
quiry, thinking,  undoubtedly,  the  payment  was  very  large; 
bpt  on  the  ground  that  it  was  a  question  whether  the  dis- 
trict covered  by  the  modus  was  not  a  part  of  another  ham- 
let, andy  therefore,  whether  it  might  not  extend  to  a 
larger  district  than  the  400  acres.  It  went  down  a  se- 
cond time,  the  Jury  were  of  the  same  opinion  as  the  form- 
er Jury,  and  they  affirmed  thb  modus  of  Is.  per  acre. 
Upon  this,  a  third  application  was  made  to  the  Lord  Chan- 
cellor, which  be  rejected,  and  affirmed  the  modus  (a).  It 
had  been  decided  by  the  tribunal  which  was  competent  to 
decide  it;  it  was  a  matter  of  fact;  there  was  no  imputation 
against  the  Judge  that  he  had  not  done  bis  duty;  the 
verdict  stood ;  and  a  decree  was  made  upon  it. 

There  is  another  case,  otFermery.  Loraine{b),  wbicb  was 
a  farm  modus,  insisted  on  to  cover  about  £00  acres  of  land, 
and  which,  I  think,  amounted  to  about  7d.  or  Sd.  an  acre. 
It  was  the  case  of  the  vicarage  of  Normanian,  in  Leicester' 
shire.  There  the  question  of  value  introduced  the  taxation 
of  Pope  Nicholas  and  the  Ecclesiastical  Survey;  and  one 
party  undertook  to  demonstrate,  that  the  tithes  had 
been  taken  in  kind.  For  that  purpose  a  lease,  in  the 
time  of  Charles  the  2nd,  of  the  tithes,  was  produced, 
and  there  was  a  discussion  upon  the  question,  whether 

(a)  9  Ves.  168.  (6)  Not  reported. 
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a  lease  of  the  tiifie  would  not  be  the  proper  mode  of  ^^\^^^^ 
demising  them,  even   if  covered  by  a  modus.     That  ar- 
gument was  pressed  upon  the  Court.     The  Jury  having 
found  a  verdict  for  the  rector,  an  application  was  made 
for  a   new   trial.      A  new  trial  was  granted,  the  cause 
went  down  a  second   time,  and  the  Jury  found  for  the 
church  again.     Another  application  was  made  for  a  new 
trial,  and  then  the  parties  compromised  it;  but  it  was  twice 
tried.     That  was  a  case  of  a  verdict  accordant  with  the 
opinion  of  the  Court;  and  notwithstanding  those  docu- 
ments, the  evidence  being  very  strong  on  the  subject  of 
the  modus,  the  Court  granted  a  new  trial.     Under  these 
circumstances,  therefore,  my  mind  is  not  at  all  embarrassed 
with  the  consideration  of  rankness;  for  this  modus  may 
have  existed  from  time  immemorial,  though  it  cover  a 
district  of  S27  acres,  amounting,  as  it  does,  only  to  2kd.  an 
acre.     A  distinction,  in  all  cases,  has  been  taken  between 
what  is  called  a  farm  modus,  and  a  modus  for  a  particu- 
lar article,  where  you  may,  by  reference  to  books,  ascer- 
tain pretty  much  what  the  value  of  the  particular  article 
was  at  the  time.     I  am  not  sure  that  twelve  men  may  not 
honestly  difiTer  in  the  inference  to  be  drawn  from  the  evi- 
dence on  the  one  side  and  on  the  other;  but  that  is  not 
enough,  unless  we  can  see  distinctly,  that  injustice  has  been 
done,  and  that  the  Jury  have  come  to  a  wrong  conclusion. 
In  the  present  case,  not  seeing  that  the  Jury  have  come 
to  a  wrong  conclusion,  I  am  not  prepared  to  say,  that  their 
judgment  ought  to  be  reversed.     Under   these  circum- 
stances, I  agree  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 


^70 


CASES  IN  THE  EXCUEQUBR| 


Exch.  of  Pleas, 
1830. 


GENERAL  RULES. 


Feet  of  the 
twom  and  ride 
clcrkfl. 


OFFICERS  OF  THE  COURT  AND  THBIR  FEES. 

IN  pursuance  of  an  act  passed  in  the  first  year  of  his  pre- 
sent Majesty's  reign,  intituled  "  An  Act  for  the  more  effec- 
tual Administration  of  Justice  in  England  and  Wales  (a)/' 
It  is  ordered  by  the  Court,  that  the  several  fees  hereunder 
mentioned  shall  and  may  continue  to  be  taken  by  the 
sworn  and  side  clerks  of  this  Court,  the  same  being  for  du- 
ties to  be  performed  by  them  as  officers  of  the  Court,  simi- 
lar to  the  duties  of  the  other  superior  Courts.  And  it  is 
further  ordered,  that,  in  the  taxation  and  allowance  of 
costs,  such  fees  shall  be  dbtinguished  from,  and  form  no 
part  of  the  fees  and  charges  which  shall  be  allowed  to  the 
attornies  who  have  been,  or  shall  be,  admitted  to  practise 
under  and  by  virtue  of  the  said  act,  but  the  same  shall  be 
allowed  as  disbursements. 

The  Fees  above  referred  to. 

[These  fees  are  exclusive  of  the  Master's  fees.] 

On  process  of  subpoena  ad  respondendum  •  • 
Filing  affidavit  of  service  of  ^if^S^fta  .  .  .  . 
Attachment  for  not  appearing  to  subpoena  .  • 
Alias  and  pluries  attachment,  each  .  .  •  • 
One  appearance  in  the  paper  book  for  one  de- 
fendant       0     10 


0 

1 

6 

0 

1 

0 

0 

1 

6 

0 

1 

6 

(a)  1  Win.  4,  c.  70,  s.  10,  enacts, 
"  That  it  shall  be  lawful  for  the 
Barons  of  the  said  Court,  [of  £n:Ae- 
guer],  and  they  are  hereby  required, 
to  distinguish,  by  their  rules  and 
orders,  the  fees  which  shall  continue 
to  be  taken  by  the  sworn  and  side 
clerks  of  the  Court,  for  the  duties 
performed  as  officers  of  the  Court, 
similar  to  the  duties  of  the  officers 


of  the  other  superior  Courts,  from 
such  fees  and  charges  as  shall  be 
allowed  to  be  taken  by  the  attornies 
so  admitted  to  practise,  so  that  the 
amount  of  such  fees  and  charges, 
upon  the  whole,  do  not  exceed  the 
amount  and  rate  of  such  fees  and 
charges  as  are  now  allowed  upon 
the  taxation  of  costs." 
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For  every  additional  defendant 0    0    4^    IS30. 

On  special  bail  and  filing 0    4    4 

For  taking. bail  off  the  file  to  produce  in  Court  0     10 

Filing  all  affidavits,  (not  excepted  by  act  of  Par- 
liament), pasteiMy  and  inquisitions   ....  0     1     0 

Searching  for  all  writs,  affidavits,  and  processes, 

each  time,  per  Term 0    0    4 

Searching  for  judgment  and  all  matters  of  record, 

j^erTerm 004 

Office  copies  of  all  affidavits,  and  other  matters 

of  record,  J9er  folio 008 

Office  copies  of  all  rules,  per  folio 0    0    4 

On  taking  all  pleadings  out  of  the  office,  4c/.  per 
folio,  according  to  the  number  of  folios  mark- 
ed on  the  pleading  by  the  party  filing  the 

same,  jE^er  folio 0 

On  filing  declarations 0 

Enrolling  deeds  and  other  matters  requiring  to 

be  enrolled,  per  folio 0 

For  every  warrant  of  attorney 0 

For  entering  every  rule 0 

For  drawing,  and  copy  of  every  order  of  Court, 

per  folio 0 

For  exempUfying  a  record,  per  folio    ....  0 

For  entering  a  certiorari  out  of  Chancery    .     .  0 

For  acknowledging  satisfaction  on  record     .     .  0 

For  every  release 0 

For  entering  an  audita  querela 0 

For  attending  every  trial  at  bar 1 

For  every  exhibit  read  at  a  trial  at  bar    ...  0 

For  entering  all  proceedings  on  writs  of  error, 

per  folio 0 

For  enrolling  writ  of  error 0 

For  office  copies  of  all  pleadings,  when  requir- 
ed, per  folio 0 

For  each  writ  of  supersedeas  on  an  attachment  0 


0 

4 

0 

4 

0 

4 

0 

4 

0 

4 

0 

8 

0 

4 

3 

4 

4 

8 

2 

0 

3 

4 

0 

0 

1 

0 

0 

4 

6 

8 

0 

4 

1 

0 
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That  the  several  duties  for  which  fees  are  appointed  in 
the  said  schedule,  shall  be  performed  bj  the  sworn  and 
side  clerks  of  the  said  office,  or  their  sufficient  deputies  or 
deputy,  on  the  request  of  the  persons  now  or  hereafter  ad^ 
mitted  to  practise  as  attomies  in  this  Court,  within  the 
hours  and  times  hereinafter  appcMUted,*  whereupon  such 
fees  as  aforesaid  shall  become  payable  (a). 
Duties  of  tke  That  the  several  duties  heretofore  performed  by  the 

clerk  of  the  pleas  or  his  deputy,  at  the  instance  of  the  sworn 
or  side  clerks  of  the  office  of  pleas,  shall  hereafter,  at  th^ 
instance  of,  and  for  the  attomies  admitted  as  aforesaid, 
be  in  like  manner  performed  by  the  said  clerk  of  the 
pleas,  or  his  deputy,  on  payment  of  his  lawfol  fees  for  the 
same  (6). 

That  the  said  office  of  pleas  diall  be  kept  open  for  bu- 
nness  every  day,  {Smmdajfs,  Ckrisimas  Da^,  Gwid  Friday ^ 
Easier  Monday ^  Ascemnom  Day,  and  ilidtmmumer-day,  and 
days  appointed  for  public  feasts,  thanksgiving,  or  fiists, 
excepted),  from  the  hour  of  1 1  in  the  morning  till  3  in 
the  afternoon,  and  from  5  o'clock  in  the  aftmioon  till  9 
oclock  at  night,  during  Term,  and  for  sixteen  days  after  an 
issuable  Term,  and  for  ten  days  after  a  non-issuable  Term; 
and  at  other  times  till  seven  o*clock  in  the  evening. 
Apponcmenc  oT  That  in  all  actions,  which,  before  the  first  day  of  this 
■iittcd,iofoe  present  Term,  were  pending  in  this  Court,  the  parties, 
^^l^^l^  ^  plaintifls  or  defendants,  shall  and  may  be  at  Uberty  to  ap- 
ply to  one  of  the  Barons  of  this  Court,  for  an  order  ap- 
pointing any  person  who  shall  then  be  an  attorney  (c)  of  this 

(•   For  the  dulies  of  the  swora  10,  it  is  enacted,  **  That  all  pefsons 

aod  side  clerks  of  the  £rriryivr,  admitted  or  admissible  to  practise 

see  Dax's  Practice  of  the  fidk^urr,  a5  attomies  in  the  Ccuits  of  Kimgg 

andl  Boftoo,!!— 16.  &af i  and  OMnMs  Pibn,  shall  be 


{h)  For  the  duties  of  the  ma^oer  admissible  in  like  manner  as  al- 

or  clerk  of  the  pleas,  or  his  deputy,  toraies  of  the  Court  of  £idkfaer> 

see  Dax's  Practice  of  the  Hidbrfnrr,  and  be  admitted   and  allowed  to 

and  1  Bnrum,  5—1 1 .  practise  there  as  sorb,  apon  appli- 

(r)  By  Slat.  1  Wm.  4,  c.  70,  s.  cation  to  the  Barons  of  that  Court, 
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Court,  to  be  bis  or  her  attorney,  in  further  prosecuting  or 
defending  such  action,  upon  undertaking  to  pay  the  sworn 
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without  being  obliged  to  employ 
any  clerk  in  court  in  the  capacity  of 
attorney  of  the  Court  of  Exchequer, 
any  law  or  usage  to  the  contrary 
notwitlistanding/* 

To  obtain  admission  as  an  attor- 
ney of  this  Court,  an  attorney  of 
the  King's  Bench  or  Common  Pleas 
must  take  his  admission  in  those 
Courts  to  the  chambers  of  one  of 
the  Barons  of  this  Court,  who,  if  he 
think  fit,  will  grant  a,Jiat,  directing 
the  roaster  to  swear,  admit,  and 
enrol  him.  The  attorney  must  then 
make  an  affidavit,  on  stamped  pa- 
per, stating,  that  the  proper  duty 
imposed  on  articles  of  clerkship, 
was  duly  paid  on  certain  articles, 
bearing  date  on  &c.,  and  made  be- 
tween &c ,  and  that  the  articles 
were  executed  on  the  day  of  the 
date  by  all  the  parties,  and  were 
duly  enrolled  in  the  Court  o(  King's 
Bench  or  Common  Pleas,  on  the 

■  day  of ,  as  appears  by  the 

certificate  of  the  proper  officer  there- 
of, and  that  the  deponent  was  ad- 
mitted an  attorney  of  his  Majesty's 
Court  of  [  JCi/ig**  Bench  or  Common 

Pleas']  at  Westmituter,  on  the 

day  of ,  and  has  ever  since 

continued,  and  now  is,  on  the  rolls 
of  the  said  Court.  The  Jiat  and  affi- 
davit must  be  left  at  the  Exchequer 
office,  the  evening  before  the  attor- 
ney is  sworn,  and  on  the  following 
morning,  at  the  sitting  of  the  Court, 
the  attorney  must  attend  to  be  sworn, 
and,  having  been  sworn,  must  sign 
the  roll. 

By  the  same  stat.  s.  17,  "  All  at- 
tomies  and  solicitors  now  actually 


admitted  and  practising  in  any  of 
the  said  Courts  of  Sessions  or  Great 
Sessions,  may  be  admitted  as  attor- 
nies  of  the  said  Courts  at  West* 
minster,  in  like  manner  as  is  now, 
or  may  be  hereafter  prescribed  for 
the  admission  of  other  persons  as 
attomies  therein,  upon  payment  of 
such  sum  for  duty,  in  addition  to 
the  sum  already  paid  by  them  in 
that  behalf,  as  shall,  together  with 
such  latter  sum,  amount  to  the  full 
duty  required  upon  admission  of 
attorhies  in  the  said  Courts  at  West' 
minster ;  and  that  all  persons  hav- 
ing served,  or  now  actually  serving, 
under  articles  as  clerks  to  such  at- 
tomies or  solicitors  of  any  of  the 
said  Courts  of  Sessions  or  Great 
Sessions,  may,  at  the  expiration  of 
their  respective  times  of  service,  be 
admitted  as  attomies  of  the  said 
Courts  at  Westminster,  in  like  man- 
ner, and  upon  payment  of  the  like 
duty,  as  if  they  had  served  under 
articles  as  clerks  to  attomies  of  the 
last-mentioned  Courts." 

And  by  the  same  stat.  s.  1 6, "  All 
persons,  who,  on  or  before  the  pass- 
ing of  this  act,  shall  have  been  ad- 
mitted as  attomies,  and  shall  then 
be  practising  in  any  of  the  Courts 
of  Sessions  or  Great  Sessions  in  the 
county  palatine  of  Chester,  or  in 
Wales,  respectively,  shall  be  enti- 
tled, upon  the  payment  of  one  shil- 
ling, to  have  their  names  entered 
upon  a  roll  to  be  kept  for  that  pur- 
pose in  each  of  the  superior  Courts 
of  Westminster,  and  thereu|x>n  be 
allowed  to  practise  in  such  Courts 
in  all  actions  and  suits  against  per- 
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or  side  clerk  previously  employed  by  him,  his  costs  incur- 
red in  such  action,  to  be  taxed,  if  required,  by  the  master, 
and  that  service  of  such  order  on  the  opposite  party  or  par« 
ties,  or  his  or  her  attorney,  shall  be  suflScient  notice  to  him 
or  them  of  such  appointment. 


PRACTICE. 

Of  the  precipe  It  IS  ORDERED — That  henccforth  the  name  and  address 
of  the  attorney's  of  the  attomcy  issuiug  any  writ  (a)  shall  be  indorsed  or  writ- 
name  on  writi.    |^^  thcrcon ;  and  also  that  the  day,month,and  year,in  which 

the  same  shall  be  issued,  shall  be  indorsed  or  written  on  all 
writs  hereafter  to  be  issued  in  the  office  of  pleas  of  this 
Court;  and  if  the  same  be  mesne  process,  other  than  a 
writ  of  subpcena  ad  respondendum^  a  pnBcipe  or  particular 
of  such  writ,  containing  the  county  into  which  the  same 
shall  issue,  the  names  of  every  party,  plaintiff  and  defend- 
ant therein,  the  time  of  the  return  thereof,  the  name  and 
address  of  the  attorney  issuing  the  same,  and  the  day  of 
the  date  on  which  the  same  shall  be  so  issued,  shall  be  de- 
livered to  the  clerk,  or  deputy  clerk  of  the  pleas,  oYi  his 
being  required  to  sign  such  writ,  which  pnecipe  shall  be 
duly  filed  on  files,  to  be  provided  by  the  said  clerk  of  the 
pleas,  or  his  deputy,  for  each  Term  and  vacation,  accord- 
ing to  the  county  into  which  the  same  shall  be  issued;  and 


sons  residing,  at  the  commencement 
of  the  suit,  within  the  county  of 
Chester  or  principality  of  WaUs: 
and  that  all  persons  having  served, 
or  now  actually  serving,  as  clerks  to 
such  attomies  under  articles,  and 
who  would  otherwise  be  entitled  to 
be  admitted  as  attomies  of  the  said 
Courts  of  Great  Sessions,  may,  on 
or  before  the  expiration  of  six 
months  after  the  passing  of  this  act, 
be  admitted  as  attomies  of  the  said 
Courts  at  Weitmiiuterf  for  the  pur- 


pose of  practising  tiiere  in  the  like 
matters  only,  without  payment  of 
any  greater  duty  than  would  be 
now  payable  by  law  upon  their  ad- 
mission as  attomies  of  such  Courts 
of  Great  Sessions  respectively.** 

(a)  For  an  account  of  the  various 
writs  now  used  in  the  Court  of 
Eicke^Mer,  see  1  Manning's  Prao^ 
tice,  7  €i  sef .,  Bttiton*s  Practice, 
Dax*s  Practice  of  the  Exeke^Mer^ 
and  Carrington's  Rules  and  Orders, 
19—36. 
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if  such  process  be  subpoena  ad  respondendum^  and  process  18^* 
(^contempt  thereon,  and  writ  of  supersedeas  thereon,  a 
praecipe  shall  in  like  manner  be  left  with  the  sworn  or  side 
derksf  or  their  deputies,  in  the  office  of  pleas,  containing 
the  names  of  every  party,  plaintiff  and  defendant,  therein, 
the  time  of  the  return  thereof,  the  name  and  address  of 
the  attorney  issuing  the  same,  and  the  day  of  the  date  on 
which  the  same  shall  be  issued,  which  shall  be  kept  on  a 
similar  file  by  the  sworn  and  side  clerks,  to  vflach  praecipes 
any  attorney  of  this  Court,  or  his  clerk,  shall  have  access, 
on  payment  of  the  fee  payable  in  respect  thereof. 

That  a  copy  of  all  process  of  subpoena  ad  respondendum  service  of  sub- 
hereafter  to  be  issued  out  of  this  Court,  and  of  any  in-  '^"^* 
dorsement  thereon,  shall  be  served ;  and  no  service  thereof 
shall  be  effected,  as  heretofore,  by  service  of  any  label  or 
other  minute  thereof  (a). 

That  where  there  are  more  than  four  defendants  in  a  Joinder  of  se- 

•   •    ^       ^-       ^     1-  1  •     ^i_-    /^        J.  -J'        •     ^i_      ▼€«!  defendant 

joint  action  to  be  commenced  in  this  Court,  residing  m  the  {„  one  writ,  and 
same  county,  the  whole  number  of  such  defendants  shall  ^pp^*"***^- 
be  named  in  one  writ:  and  if  the  whole  number  of  defend- 
ants shall  appear  by  the  same  attorney,  and  at  the  same 
time,  the  names  of  all  the  defendants  shall  be  inserted  in 
one  appearance. 

That  all  recognizances  of  bail  in  actions  in  the  said  Recognizance 
office  of  pleas,  when  taken  or  allowed  by  a  Baron,  shall  be  bail. 
left  by  the  attorney  for  the  defendant  or  defendants,  with 
the  sworn  or  side  clerks,  or  their  deputy,  in  the  office  of 
pleas,  until  duly  allowed,  who  shall  enter  the  same  in  a 
book  to  be  kept  by  them  for  that  purpose,  having  an  al- 
phabetical index  of  reference ;  which  book  shall  be  open 


(a)  The  tubpana  ad  retpondendum  {Hilaty  Term,  1 9  Jac,  Michaelmas 

must  formerly  have  been  signed  by  Term,  36  Car.  2),  are  obsolete,  and 

the  chief  secondary,  or  a  sworn  that  this  process  may  now  be  issued 

clerk  in  the  office  of  the  King's  Re-  out  of  the  office  of  pleas.  Taylor  y. 

membrancer,  but  it  has  been  de-  I^Uey,  9  Price,  389. 
cided  that  the  rules  in  this  respect 
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Appearancet. 


to  the  inspection  of  the  attomies  so  admitted  as  aforesaid, 
or  their  clerks;  and  notice  of  such  bail  being  allowed  and 
left  and  filed  in  the  said  office  of  pleas,  with  the  names, 
descriptions,  and  address  of  the  bail,  shall  be  given  by  the 
attorney  for  the  defendant  or  defendants,  to  the  attorney 
for  the  plaintiff  or  plaintiffs,  within  the  times  prescribed 
for  giving  nodce  of  bail  by  the  former  rules  of  this  Court  (a); 
and  proceedings  may  be  thereupon  had  for  excepting  to 
and  perfecting  such  bail,  within  the  times  and  in  like  man- 
ner as  is  and  are  prescribed  by  the  existing  rules  and 
practice  of  this  Court,  except  so  far  as  the  same  may  be 
altered  by  the  present  (a),  or  any  subsequent  rule  of  this 
Court. 

That  on  every  appearance  to  be  entered  by  the  sworn 
or  side  clerks,  as  officers  of  the  said  office  of  pleas,  they 


(tf)  By  a  general  rule  of  Trinity 
Term,  26  &  27  Geo.  2,  it  is  or- 
dered, *'  That,  from  and  after  the 
first  day  of  MichaeimatTermf  1753, 
in  every  action  in  this  Court,  where 
special  bail  is  put  in  before  the  BaF> 
rons  of  this  Court,  the  plaintiffmay 
except  thereto  within  twenty  days 
next  afler  the  putting  in  of  such 
bait,  and  notice  thereof  given  in 
writing  to  the  plaintiff,  his  attor- 
ney, or  clerk  in  court;  or  where 
special  bail  is  put  in  before  any 
commissioner,  the  plaintiff  may  ex- 
cept thereto  within  twenty  days 
next  after  the  said  bail  is  transmit- 
ted to  and  allowed  by  one  of  the 
Barons  of  this  Court,  and  notice 
thereof  given  in  writing,  as  afore- 
said. But  no  exception  to  bail 
shall  be  admitted  after  the  time 
hereinbefore  limited;  and  in  case 
exception  shall  be  taken  to  the  said 
bail  within  tlie  time  aforesaid,  and 
notice  of  such  exception  shall  be 


given  in  writing  to  the  defendant's 
attorney,  or  clerk  in  court,  the  de- 
fendant shall  perfect  his  bail,  and 
justify  the  same,  if  the  notice  be 
given,  in  term  time,  within  four 
days  after  such  notice;  [but  if  ejc- 
ception  be  taken  in  vacation  time^ 
and  notice  thereof  given  io  like 
manner,  the  said  defendant  shall 
perfect  his  bail  and  justify  the 
upon  the  first  day  of  the  sul 
term,  unless  the  plaintiff,  bis 
ney,  or  clerk  in  court,  shall  content 
to  a  justification  before  ooe  of  the 
Barons  of  this  Court;  io  which  caie 
the  said  bail  shall  justify  themsdrei 
before  one  of  the  Barons,  withio 
four  days  after  notice  of  such  ex^ 
ception  in  writing  given  to  the  de- 
fendant, his  attorney,  or  clerk  in 
court] ;  and  in  de£uilt  of  the  <le- 
fendaiit's  justifying  his  bail  [in  ei- 
ther of  the  said  cases],  the  plaintiff 
shall  be  at  liberty  to  proceed  on  the 
bail  bond/* 
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shall  cause  to  be  put  the  name  and  address  of  the  attorney  ISdO. 
at  whose  instance,  and  the  day  on  which  the  same  shall  be 
entered;  and  such  appearance  shall  be  entered  by  the  de- 
fendant's name,  by  the  said  sworn  clerks,  in  proper  books, 
having  an  alphabetical  index  book  of  reference,  entered  by 
the  plain tifTs  name,  to  be  provided  by  the  clerk  of  the 
pleas  for  each  term ;  which  books  shall  be  open  to  the  in- 
spection of  the  said  attornies,  so  admitted  as  aforesaid,  and 
their  clerks,  without  fee  or  reward  (a). 

That  all  declarations  de  bene  esse  shall  be  filed  with  the  Declarations  tU 
sworn  and  side  clerks,  or  their  deputy,  and  shall  be  entered  ^i^S^  ""** 
in  alphabetical  order  in  proper  books  for  each  term,  to  be 
kept  by  them  for  that  purpose;  which  books  shall,  at  all 
times  within  office  hours,  be  open  to  the  inspection  of  the 
persons  admitted  to  practise  as  attornies  of  this  Court, 
and  their  clerks,  without  fee  or  reward ;  and  the  declara- 
tion so  filed  shall  and  may  be  taken  out  of  the  office  by 
the  defendant,  or  his  attorney,  upon  payment  of  the  fees 
payable  in  respect  thereof  (6). 

That  service  of  all  pleadings,  summonses,  orders,  rules.  Service  of  plead- 
notices,  and  other  proceedings,  heretofore  served  on  the  "'^••^* 
sworn  or  side  clerks,  at  their  seats  in  the  said  office  of 
pleas^  shall  hereafter  be  served  upon  the  attorney  or  at- 
tornies of  the  adverse  party  or  parties,  by  delivering  the 
same  to,  or  leaving  the  same  for  him,  in  the  manner  here- 
inafter mentioned;  and  that  henceforth  no  entry  of  any  no- 
tice shall  be  required  to  be  made  in  any  book  to  be  kept 
in  the  said  office  of  pleas  as  heretofore. 

That  the  clerk  of  the  pleas,  or  his  deputy,  shall  forth-  Attornies  to  en- 
with  cause  to  be  prepared,  a  proper  alphabetical  book  for  puJi^^^gJ^e 
the  purposes  after-mentioned ;  and  that  the  same  shall  be  ^'^  ^^^* 
publicly  kept  at  the  office  of  the  clerk  of  the  pleas,  to  be 
there  inspected  by  any  such  attorney  as  aforesaid,  or  his 

(a)  As  to  the  time  within  which      Man  Pract.  41, 46, 47, 57, 96,  and 
sfipeaiaDoes  must  be  entered,  see      Car.  R.  &  O.  29. 
Du's  Practice  of  the  Exchequer,  1  (6)  See  poi^,  p.  279. 
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^  1830.  ^  clerk,  without  fee  or  reward;  and  that  every  attorney  ad- 
mitted in  this  Court,  and  residing  in  Loifdon,  or  within  ten 
miles  of  the  same,  shall  forthwith  enter  in  such  book,  in 
alphabetical  order,  his  name  and  place  of  abode,  or  some 
other  proper  place  in  London,  Westminster,  or  the  Bo- 
rough of  Southwark,  or  within  one  mile  of  the  said  oflSce, 
where  he  may  be  served  with  notices,  summonses,  orders, 
and  rules  in  causes  depending  m  this  Court;  and  every  at- 
torney hereafter  to  }^  admitted,  and  practising  and  resid- 
ing as  aforesaid,  shall,  upon  his  admission,  make  the  like 
entry;  and  as  often  as  any  such  attorney  shall  change  his 
place  of  abode,  or  the  place  where  he  may  be  served  with 
notices,  summonses,  orders,  and  rules,  he  shall  make  the 
Semceofniiet,  like  entry  thereof  in  the  said  book:  And  that  all  notices, 
ingpenonaUer-  Summonses,  orders,  and  rules,  which  do  not  require  per*" 
^^^*  sonal  service,  shall  be  deemed  sufficiently  served  on  such 

attorney,  if  a  copy  thereof  be  left  at  the  place  lastly  enter- 
ed in  such  book,  with  any  person  resident  at  or  belonging 
to  such  place;  and  if  any  such  attorney  shall  neglect  to 
make  such  entry,  then  the  fixing  up  of  any  notice,  or  the 
copy  of  any  summons,  order,  or  rule  for  such  attorney,  in 
the  said  office  of  pleas,  shall  be  deemed  as  effectual  and  suf- 
ficient, as  if  the  same  had  been  served  at  such  place  of  re- 
sidence as  aforesaid. 
Senrice  ofnod-        That  in  all  cases  where  a  defendant  shall  have  appeared* 
fendant  has  ap-  ^  ^^J  actiou  in  the  Said  office  of  pleas,  and  in  cases 
d?i^'m£red~  ^^^"^  ^^^  plaintiff  has  entered  appearance  therein  accord- 
an  appearance,    ing  to  the  Statute,  and  the  defendant  shall  by  an  attorney 

of  this  Court  have  given  notice  in  writing  to  the  attorney 
for  the  plaintiff*  or  his  agent,  of  his  being  authorized  to 
act  as  attorney  for  such  defendant,  all  proceedings,  noticeir, 
and  summonses,  rules,  and  orders,  which,  according  to  the 
practice  of  this  Court,  were  heretofore  delivered  by  the 
sworn  or  side  clerks  of  the  other  party,  plaintiff*  or  defend- 
ant, be  delivered  to,  or  served  upon,  the  attorney  or  attor- 
Time  of  •€?▼!€€.  nies  of  the  other  party,  plaintiff*  or  defendant;  and  that 
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all  notices,  &c.,  shall  te  so  served  or  delivered  before  nine         1830. 
o'clock  in  the  evening. 

That  one  day*s  previous  notice  of  the  time  of  taxing  costs,  Proceedings  be- 
lipon  rules,  orders,  town  posteas  and  inquisitions,  and  a  forciaxingc«sis. 
copy  of  the  bill  of  costs  and  affidavit  to  increase,  (if  anyj, 
rfiall  be  given  and  delivered  by  the  attorney  or  attornies 
of  the  party  or  parties  whose  costs  are  to  be  taxed,  to  the 
attorney  of  the  other  party  or  parties  in  the  same  action,  at 
the  time  of  service  of  such  notice ;  and  that,  in  the  cases  of 
posteas  and  inquisitions  in  country  causes,  the  notice  shall 
be  given  two  days,  and  a  copy  and  affidavit  delivered  two 
days  before  such  taxation. 

That,  upon  process  of  quo  minus  and  venire  facias  per-  Declaring  de 
sonally  served  on  a  defendant,  and  upon  all  writs  of  dis-    ^^  "'^* 
iringaSf  whereupon  notice,  pursuant  to  the  statute  7  &  8 
Geo.  4,  C.7I,  shall  be  given,  returnable  on  any  day  of  the 
Term,  the  plaintiff  (a)  shall  be  at  liberty  to  declare  de  bene 
esse  within  eight  days  after  the  return  thereof,  or  on  ap- 
pearance in  chief;  and  if  plaintiff  declare,  either  condition- 
ally or  in  chief,  in  London  or  Middlesex^  and  the  defendant 
live  within  twenty  miles  of  Zo/ic^oti,  the  defendant  shall  Time  of  plead- 
plead  within  four  days  after  such  declaration  shall  be  filed   *"^' 
or  delivered,  with  notice  to  plead  accordingly,  without  any 
imparlance;  and  in  case  the  plaintiff  declare  in  any  other 
county,  or  the  defendant  live  above  twenty  miles  from  Lon- 
don,  the  defendant  shall  plead  within  eight  days  after  such 
declaration  shall  be  filed  or  delivered,  with  notice  to  plead 
accordingly,  without  any  imparlance,  provided  such  decla- 
ration be  filed  or  delivered  on  or  before  the  last  day  of  the 
Term  in  which  such  process  shall  be  returnable,  and  a  rule 
to  plead  be  duly  entered. 

That,  on  application  by  a  defendant  or  his  bail,  or  either  Mode  of  pro- 
of them,  for  an  order  of  one  of  the  Barons  of  this  Court,  to  dcr^  wherVdc- 
render  a  defendant  to  a  county  gaol,  it  shall  be  specified  Pendant  at  large. 

(a)  See  ante,  p.  277. 
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iSdo. 


Where  defen- 
dant in  custody. 


on  whose  bebalf  such  application  shall  be  made,  the  state 
of  the  proceedings  in  the  cause,  for  what  amount  the  de- 
fendant was  held  to  bail,  and  by  the  Sheriff  of  what  county 
he  was  arrested,  which  facts  shall  be  stated  in  the  order; 
and  that  on  such  order  being  lodged  with  the  gaoler  of 
the  county  gaol  in  which  such  defendant  was  so  arrested, 
the  defendant  may  be  rendered  to  his  custody  in  discharge 
of  the  bail ;  and  that  on  such  lodgment  and  render,  a  notice 
thereof,  and  6(  the  defendant's  being  actually  in  custody 
thereon,  in  writing,  signed  by  the  defendant  or  his  bail,  or 
either  of  them,  or  the  attorney  or  agent  of  any  or  either 
of  them,  shall  be  delivered  to  the  plaintiff's  attorney  or 
agent,  and  thereupon  the  bail  for  the  said  defendant  shall 
be  wholly  exonerated,  without  entering  any  exoneretur{a). 
And  that  if  a  defendant  shall  be  in  custody  of  the  gaoler 
of  the  county  gaol  of  any  county  in  England  or  Wales,  by 
virtue  of  any  process  issued  out  of  any  of  his  Majesty's 
superior  Courts  of  record,  he  may  be  rendered  in  dis- 
charge of  his  bail  in  any  action  depending  in  this  Court,  in 
like  manner  as  is  hereinbefore  provided  for  a  render  in 


(a)  By  Stat.  1  Wm.  4,  c.  70,  s. 
21,  it  is  enacted,  «  That  a  defend- 
ant,  who  shall  have  been  held  to 
bail  upon  any  mesne  process  issued 
out  of  any  of  his  Majesty's  superior 
Courts  of  record,  may  be  rendered 
in  discharge  of  his  bail,  either  to 
the  prison  of  the  Court  out  of  which 
such  process  issued,  according  to 
the  practice  of  such  Court,  or  to  the 
common  gaol  of  the  county  in  which 
he  was  so  arrested,  and  the  render 
to  the  county  gaol  shall  be  effected 
in  the  manner  following :  that  is  to 
say,  the  defendant,  or  his  bail,  or 
one  of  them,  sball^  for  the  purpose 
of  such  render,  obtain  an  order  of  a 
Judge  of  one  of  his  Majesty*s  su- 
perior Courts  of  Westmiruter,  and 


shall  lodge  such  order  with  the 
gaoler  of  such  county  gaol,  and  a 
notice  in  writing  of  the  lodgment  of 
such  order,  and  of  the  defendant'i 
being  actually  in  custody  of  audi 
gaoler  by  virtue  of  such  order, 
signed  by  the  defendant,  or  the  bail, 
or  either  of  them,  or  by  the  attor- 
ney or  agent  of  any  or  either  of 
them,  shall  be  delivered  to  the 
plaintiff's  attorney  or  agent;  and 
the  sheriff  or  other  person  responsi- 
ble for  the  custody  of  debtors  in 
such  county  gaol,  shall,  on  soch 
render  so  perfected,  be  duly  chaig- 
ed  with  the  custody  of  such  defend- 
ant, and  the  said  bail  shall  be 
thereupon  wholly  exonerated  from 
liability  as  such." 


MICHAELMAS  TERM,  1  WILL.  IV.  ^Sl 

discharge  of  bail,  and  thereupon  the  bail  shall  be  wholly         1830. 
exonerated  from  liability  as  such  bail  (a).  "^ 

That,  hereafter,  there  shall  be  two  days  appointed  for  sittings. 
the  trials  of  causes  at  Nisi  Prius  in  Term  in  London,  and 
the  like  in  Middlesex,  to  be  named  by  the  Lord  Chief  Ba- 
ron of  this  Court,  previous  to  the  commencement  of  each 
Term;  and  that,  on  such  nomination,  the  said  Lord  Chief 
Baron  shall  also  appoint  the  hour  at  which  the  Court  will 
sit  on  each  of  those  days  (6). 

That  whenever  a  plaintiff  shall  rule  the  Sheriff  on  a  re-  justificatioBor 
inm  of  cepi  coryms  to  bring  in  the  body,  the  defendant  Jjjl^*'^**^' 
shall  be  at  liberty  to  put  in  and  perfect  bail  at  any  time 
before  the  expiration  of  such  rule;  and  that  a  plain- 
tiff, having  so  ruled  the  Sheriff,  shall  not  proceed  on  any 
assignment  of  the  bail  bond,  until  the  time  has  expired  to 
bring  in  the  body  as  aforesaid*. 

That  hereafter  all  special  bail  shall  be  justified  within  saU,  when  aad 

where  jiutified. 
(a)  By  Stat.  1  Wm.  4,  c.  70,  s.  responsible  for  the  custody  of  debt- 
22,  it  is  enacted,  "  That  a  defend-  ors  as  aforesaid,  shall,  on  such  ren. 
ant,  who  shall  hereafter  be  in  cus-  der,  be  duly  charged  with  the  cus- 
tody of  the  gaoler  of  the  county  tody   of  such  defendant,  and  the 
gaol  of   any  county  in    England  said  bail  shall  be  thereupon  wholly 
or  in  the  principality'  of  Wales,  by  exonerated  from  liability  as  such.'' 
virtue    of  any  proceeding  out  of         (b)  The  days  appointed  for  sit- 
any  of  his  Majesty's  superior  Courts  tings  are : — in  London,  the  sixth  day 
of  record,  may  be  rendered  in  dis-  of  the  Term,  the  last  day  but  two  of 
charge  of  his  bail  in  any  other  ac-  the  Term,  and  the  day  after  the 
tion  depending  in  any  of  the  said  Term ;   in   Middlesex,  the  seventh 
Courts,  in  the  manner  hereinbefore  day  of  the  Term,  the  last  day  but 
provided  for  a  render  in  discharge  one  of  the  Term,  and  the  seventh 
of  bail;  and  the  keeper  of  such  day  after  the  Term. 
gaol,  or  such  sheriff  or  other  person 


*  Lado  v.  Arnaboldx  and  Others. 
CHJLTO^moved  in  this  case  to  stay  proceedings  on  the  bail  bond  upon 
payment  of  costs.    The  Court  granted  the  application. 

Vaughan,  B. — Upon  the  former  discussion  of  this  rule,  I  felt  myself 
beund  to  decide,  that  the  proceedings  upon  the  bail  bond  were  regular, 

TOL.  I.  U 
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four  days  after  exception  before  a  Baron  at  chambers,  as 
well  in  Term  as  in  Vacation  (o). 


REMOVAL  OF  CAUSES. 

Removal  of  Whereas,  by  an  Act  made  and  passed  in  the  first  year 

Wales,  &c^        of  ^^^  reign  of  his  present  Majesty,  intituled  "  An  Act  for 

the  more  effectual  administration  of  justice  in  England 
and  Wales  (b) " — it  is  amongst  other  things  enacted^  That 
all  the  power,  authority,  and  jurisdiction  of  his  M^esty*s 
Court  of  Session  of  the  said  county  palatine  of  Chester^  and 
of  the  Judges  thereof,  and  of  his  Court  oi  Exchequer  of  the 
said  county  palatine,  and  of  the  Chamberlain  and  Vice- 
Chamberlain  thereof,  and  also  of  his  Judgea  and  Courts  of 
Great  Sessions  in  the  principality  of  Wales,  shall  ceaae 
and  determine  at  the  commencement  of  the  said  act;  awl 
that  all  suits  at  law  (c)  then  depending  in  any  of  the  said 
Courts,  shall  be  transferred  to  the  Court  of  Excheqtter^ 

(a)  This  rule  abrogates  that  part  Price,  35;    Hihtry  Term,  1   &  3 

of  the  rule  of  Trimty  Term,  26  &  27  Geo.  4,  9  Price,  57 ;  and  also  the 

Geo.  2,  within  brackets,  ante,  p.  Memorandum,  4  Price,  155. 

276;  and  also  th^  following  rules :  (6)  1  Will.  4,  c.  70,  s.  14^ 

Easier  Term,  56  Geo.  3,  2  Price,  (c)  This  act  i^  amended  by  a 

327;  Trinitjf  Term«  56  Geo.  3,  3  subsequent    statute,   which    tran^ 


according  to  the  practice  of  the  Court  *.  I  then  regretted  that  a  difference 
should  exist  upon  this  subject  in  the  practice  of  the  respective  Courts* 
and  think,  that,  for  the  future,  the  practice  should  be  assimilated. 

Bat  LEY,  B. — ^For  the  future,  the  rule  should  in  this  respect  be  the  same 
in  all  the  Courts.  When  the  plaintiff  rules  the  Sheriff  to  bring  in  the  bo- 
dy, he  is  to  be  considered  as  extending  the  period  for  the  justification  o 
the  bail,  until  the  expiration  of  the  rule  to  bring  in  the  body;  because  the 
bail  to  the  Sheriff  are  identified  with  the  Sheriff,  and  are  securities  to  him. 
The  plaintiff  may  have  the  bail  bond  assigned  to  him;  but  if,  in  the  inter- 
mediate time,  he  rules  the  Sheriff  to  bring  in  the  body,  upon  which  the 
Sheriff  would  naturally  give  notice  to  the  bail  to  perfect  bail,  it  is  not  ^/u 
reasonable  that  the  bail  should  have  the  same  time  for  perfecting  bail 
that  is  allowed  to  the  Sheriff  to  bring  in  the  body.  • 

*  Ante,  p.  97. 
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there  to  be  dealt  with  and  decided  according  to  the  prac-  *830. 
tice  of  the  said  Court  of  Exchequer^  or  of  the  Court  from 
whence  the  same  shall  be  transferred  according  to  the  dis^ 
cretion  of  the  Court  to  which  the  same  shall  be  transfer- 
red; which  Court  shall,  for  the  purpose  of  such  suits,  only 
be  deemed  and  taken  to  have  all  the  power  and  jurisdic- 
tion to  all  intents  and  purposes  possessed  before  the  pass- 
ing of  this  act  by  the  Court  from  whence  such  suit  shall 
be  removed. 

This  Court  doth  therefore  order,  that,  as  to  all  suits  at  Practice  to  be 
law  depending  in  any  of  the  said  Courts  on  the  12th  day  *^^P^«^- 
of  October  last  past,  the  same  shall  be  dealt  with  and  de- 
cided according  to  the  practice  of  this  Court,  unless  this 
Court,  or  a  Baron  thereof  at  chambers,  shall,  upon  special 
application  upon  notice  to  an  adverse  party,  otherwise 
direct. 

And  it  is  further  ordered,  that  where  process  shall  have  Mode  of  pro- 
been  served,  and  the  plaintiff  shall  not  have  declared,  that  w7ifs"r^tun!abie 
the  plaintiff  shall  be  at  liberty  to  declare  on  all  process  after  the  juns- 

'^  J  r  diction  of  Courts 

returnable  before  or  in  the  present  Term,  or  before  or  in  in  Waies,  &a, 
next  Hilary  Term,  or  the  vacation  following  the  same,  as 
if  the  same,  as  to  all  process  returnable  before  the  end  of 
this  present  Term,  had  been  made  returnable  in  the  present 
Term;  and  as  to  all  process  returnable  between  the  end  of 
the  presefnt  Term  and  the  vacation  next  following  next 
Hilary  Term,  as  if  the  same  had  been  returnable  of  next 
Hilary  Term ;  and  the  defendant  shall  appear  to  such  pro- 
cess, or  put  in  bail  thereto  within  eight  days  after  notice 
of  this  rule,  as  to  writs,  the  return  days  whereof  shall  then 
be  passed,  and  as  to  writs  returnable  after  the  end  of  the 
present  Term,  within  six  days  after  the  same  shall  be  re- 
turnable; and  the  defendant  shall  be  at  Uberty  to  give  a 
rule  to  declare,  and,  in  default  of  declaration,  to  sign  non-^ 
pros  accordingly. 

fen  all  criminal  proceedings  and      King$  Bench,  and  writs  of  right  to 
q[uo    Warrantos   to    the    Court    of      the  Court  of  Common  Pleas* 
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1830.  And  it  is  further  ordered,  that  in  all  cases  in  which  a 

Where  decUra-    declaration  hath  been  delivered  or  filed  in  the  Court  of 
lion  filed.  Sessions,  a  certificate  thereof  shall  be  obtained  under  the 

han(^of  the  late  Prothonotarj  or  late  Deputy  Prothonotary 
of  the  Court  in  which  the  same  shall  be  filed,  and  be  yerifi- 
ed  by  affidavit,  to  be  in  titled  in  this  Court;  and  such  cer^ 
tificate  and  affidavit  shall  be  filed  with  the  Deputy  Clerk 
of  the  Pleas  without  fee  or  reward;  and  the  plaintiff  shall 
thereupon  be  at  liberty  to  give  a  rule  to  plead,  and,  in  de- 
fault of  plea,  to  sign  judgment  in  like  manner  as  if  the  de- 
claration had  been  filed  in  this  Court,  an  appearance  hav- 
ing been  first  duly  entered  in  this  Court,  if  the  same  shall 
not  have  been  entered  in  the  said  Court  in  which  such  suit 
was  commenced ;  and  each  party  shall  be  at  liberty  to  plead, 
reply,  or  take  any  subsequent  proceeding,  and  to  rule  an 
adverse  party  to  proceed  in  such  action  as  if  the  same  ac- 
tion had  been  originally  commenced  in  this  Court;  but  that 
no  judgment  shall  be  signed  for  want  of  declaration,  plea, 
replication,  or  other  proceeding,  until  a  rule  to  declare,plead, 
reply,  rejoin,  &c.,  shall  have  been  first  given  in  the  office 
of  pleas  of  this  Court,  and  demand  of  declaration,  plea, 
replication,  or  other  proceeding,  in  writing,  served  on  the 
adverse  party  or  his  attorney,  according  to  the  practice  of 
this  Court,  so  many  days  before  such  judgment  shall  be 
signed  as  the  practice  of  this  Court  requires  upon  rules  to 
declare,  plead,  reply,  rejoin,  &c. 
Where  interio-         And  it  is  further  ordered,  that,  in  case  any  interlocutory 
rooryju  gmen    ^^  g^^j  j^  jg^^^j^^  gjjj^jj  ]iQyQ  been  signed  in  any  of  the  said 

Courts  abolished  by  the  said  act,  the  plaintiff,  on  filing  a 
certificate  thereof  as  aforesaid,  shall  be  at  liberty  to  pro- 
ceed thereon  in  like  manner  as  if  such  judgment  had  been 
signed  in  this  Court ;  but,  that  in  case  process  of  execution 
shall  issue  on  any  final  judgment  signed  in  any  Court  abo- 
lished by  the  said  act,  it  shall  be  stated  in  such  process,  in 
what  Court  final  judgment  was  so  sighed  as  aforesaid. 
Suggestion  of  And  it  is  further  ordered,  that  any  proceeding  taken  in 

proceedings  in     ,^^^y  Court  abolished  by  the  said  act,  may  be  continued  by 
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way  of  suggestion  in  this  Court;  such  suggestion  being  ^  ^^'^-  ^ 
subject  to  correction^  upon  a  summons  for  the  purpose  by  courts  abolish- 
any  of  the  Barons  of  this  Court,  *^* 

That,  in  case  any  process  shall  have  issued  out  of  any   Rules  on  sheriff 
of  the  Courts  abolished  by  the  said  act,  the  Sheriff  to  pro'^'ss  issued 
whom  the  same  may  have  been  issued,  may  be  ruled  to  re-  ^boHshedU  "* 
turn  such  process  into  this  Court,  in  like  manner  as  if  the 
said  process  had  been  returnable  in  this  Court;  and  if  such 
Sheriff  shall  have  made  a  return  to  the  said  Court  so  abo- 
lished as  aforesaid,  or  shall  make  a  return  to  this  Court  of 
cepi  corpus,  he  may  be  ruled  in  like  manner  to  bring  in 
the  body;  and  process  so  issued  as  last  aforesaid  may  be 
returned  to  this  Court  by  the  Sheriffs  of  the  county  of 
ChesteTy  county  of  the  city  of  Chester,  and  principality  of 
Wales,  in  like  manner  as  if  the  same  had  been  returnable 
in  this  Court. 


MEMORANDA. 

In  the  early  part  of  this  Term,  the  Right  Honourable 
John  Singleton,  Lord  Lyndhurst,  resigned  the  Great  Seal, 
which  his  Majesty,  on  the  22nd  November,  1830,  was  gra- 
ciously pleased  to  deliver  to  Henry  Brougham,  of  Lin- 
coin's  Inn,  Esq.,  King's  Counsel,  who  was  raised  to  the 
Peerage  by  the  title  of  Baron  Brougham  and  Vaux,  of 
Brougham,  in  the  county  of  Westmoreland. 

On  the  sixth  day  of  this  Term,  the  Honourable  Sir  John 
Bayley,  Knt.,  was  appointed  one  of  the  Barons  of  this 
Court,  and  took  his  seat  as  senior  Puisne  Baron. 

On  the  same  day  William  Elias  Taunton,  of  Lincoln  s 
Inn,  Esq.,  King's  counsel,  Edward  Hall  Alderson  of  the 
Inner  Temple,  Esq.,  and  John  Patteson  of  the  Middle 
Temple,  Esq.,  were  raised  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto — Nee  temerenec  timide.     They 
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1830.        thentooktheir8eat8:H^j//tam£/faJr7atifi/oii,E8q.,andJo 

Pattesony  Esq.,  as  Judges  of  the  Court  of  King^M  Bench; 
and  Edward  Hall  Alderson,  Esq.^  as  Judge  of  the  Court 
of  Common  Pleas.  The  learned  Judges  were  afkerwards 
knighted. 

During  this  Term,  Sir  James  Scarlett,  Knt.,  King's 
Counsel,  resigned  the  office  of  his  Majesty's  Attomcy-C^e- 
ncral,  and  was  succeeded  by  Thomas  Denman,  of  lAn* 
coin's  Inn,  Esq.,  King's  Counsel  and  Common  Serjeanti 
who  was  knighted.  Sir  Edward  Burtenshaw  Sugden,  Knt, 
King's  Counsel,  resigned  the  office  of  His  Majesty's  So- 
licitor-General, and  was  succeeded  by  William  Home, 
oi  Lincoln's  Inn,  Esq.,  King's  Counsel,  and  Attorney-Ge- 
neral to  her  Majesty,  who  was  knighted. 

John  Williams,  oi  Lincoln's  Inn,  Esq.,  King's  Counsel, 
her  Majesty's  Solicitor-General,  was  appointed  her  Majes- 
ty's Attorney-General,  upon  the  promotion  of  Sir  William 
Home,  and  C  C  Pepys,  of  Lincoln's  Inn,  Esq.,  King's 
Counsel,  was  appointed  her  Majesty's  Solicitor-General, 
upon  the  promotion  of  John  fFilliams,  Esq. 

In  this  Term,  George  Heath,  of  the  Inner  Temple, lE,Bq*f 
was  called  to  the  degree  of  Serjeant  at  Law,  and  gave 
rings  with  the  motto — Metuit  qui  sperat. 

In  the  vacation  after  this  Term,  Robert  Spankie,  Esq., 
Serjeant  at  Law,  received  a  Patent  of  Precedence,  to 
rank  after  Frederigk  Pollock,  Esq.,  King's  Counsel,  and 
D,  F.  Jones,  Esq.,  Serjeant  at  Law,  also  received  a  patent 
of  Precedence,  to  rank  after  the  Honourable  C.  E.  Law, 
King's  Counsel. 

In  the  vacation  after  this  Term,  Thomas  CoUman,  Esq., 
was  appointed  one  of  his  Majesty's  Counsel  learned  in  the 
law,  and  the  Honourable  C.  E.  Law,  King's  Counsel,  was 
elected  Common  Serjeant  of  London,  vacant  by  the  ap- 
pointment of  Sir  Thomas  Denman. 
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JSjreA.  qf  Pleat, 

Bower  t?.  Kemp.  v^if^lL^ 

1  HE  declaration  in  this  case  was  delivered  on  the  23nd  An  affidavit  re- 
November,  and,  on  the  26th,  the  defendant  pleaded  in  ^^1^*  *„?""" 
abatement,  that  the  said  promises  in  the  said  declaration  which  refers  to 
mentioned  were  entered  into  by  him  and  others.  The  must  be  sworn ' 
affidavit  of  verification  was  sworn  at  Huddersjield,  on  the  ation  u^deH^er- 
ISth  November,  before  the  declaration  was  delivered.    The  *^»  *°^  */  *'  **« 

sworn  before 

plaintiff  signed  judgment  on  the   1st  December,  treating  the  declaration 

^,.       ,  11..  is  delivered,  the 

this  plea  as  a  nuluty.  plainUffmay 

treat  the  plea  as 
a  nullity,  and 

Alexander  now  moved  to  set  aside  this  judgment  for  irre-  ^^«^  judgmenL 
gularity,  and  also,  upon  an  affidavit  of  merits,  to  set  aside  judgment  upon 
the  judgment  upon  payment  of  costs.     He  admitted  that  ^i'ts'the*affi- 
there  was  no  case  precisely  in  point;  but  contended,  that  davit  must  stme 

^  .  .  .  that  the  defend- 

the  case  of  Lang  v.  Comber  (a),  in  which  an  affidavit  of  ant  has  a  good 

defence  upon 
the  merits;  that 
he  has  a  good  and  meritorious  defence  is  not  sufficient. 

(«)  4  East,  348. 
VOL.  I.  X 
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Lxch.  of  Pleat,  verification,  sworn  at  Lirerpool  on  the  same  day  on  which 
v«.-^^J!.^     the  declaration  was  filed  in  J^tlddlesex^  was  holden  suflli- 
BowER        cient,  estabHshed  that  the  Courts  would  not  look  with  great 
kEMr.         strictness  to  the  period  at  which  the  affidavit  was  sworn, 
more  particularly  as,  otherwise,  it  would  in  many  cases  be 
impossible  for  a  defendant,  living  at  a  distance  from  Lon- 
don^ to  avail  himself  of  a  plea  in  abatement. 

Bayley,  B. — It  is  utterly  impossible  to  say,  that  a  plea 
in  abatement,  referring  to  the  declaration,  can  be  support- 
ed by  an  affidavit  of  verification,  sworn  before  the  declar- 
ation is  delivered.  The  plea  refers  to  the  declaration, 
which,  when  the  affidavit  was  sworn,  was  not  in  existence. 
The  affidavit  is  a  nullity,  and  therefore  the  judgment  is 
regular.  But,  upon  the  ground  of  merits,  you  may  take 
a  rule  nisi  to  set  aside  the  judgment  upon  payment  of 

costs. 

Rule  nisi  accordingly  (/i). 


On  a  subsequent  day,  Blackburn  shewed  cause  against 
this  rule,  and  objected  that  the  affidavit  upon  which  the 
rule  had  been  obtained  was  not  in  tl}e  usual  form,  that  the 
defendant  had  a  good  defence  upon  the  merit s^  but  that, 
he  had  a  good  and  meritorious  defence  to  the  action.  He 
cited  Grottick  v.  Bailey  (6),  and  contended  that  it  was 
dangerous  to  allow  an  innovation  in  the  practice  in  this 
respect. 

Bayley,  B.— The  party  applying  must  lay  a  founda- 
tion for  his  application  consistent  with  the  practice  of  the 
Court,  and  for  a  very  long  period  it  has  been  the  practice 
of  all  the  Courts  to  require  an  affida\it  that  he  has  a  good 
defence  upon  the  merits.     The  utmost  we  can  do  is  to  en- 

(«)  See  Pcarcc  v.  Dnry,  1  Kenyon,  364;  Sayer,  293,  S.  C. 
{h)  5  B.  &  A.  703. 
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large  this  rule,  upon  payment  of  costs,  to  afford  the  de-   Exck,  of  Pleas, 
fendant  an  opportunity  of  amending  his  affidavit.  -^ 

Bower 

Rule  accordingly.  kemf. 


The  Attorney-General  r.  Carpenter.  Revenue, 

JL  HE  defendant,  having  been  served  with  a  subpoena,   The  appearance 
at  the  suit  of  the  Attorney-General,  issuing  out  of  this  ?„  t^n"in"' 
Court,  and  returnable  on  the  first  day  of  this  Term,  ap-  Court  to  a  m*- 
plied  at  the  office  to  enter  an  appearance  thereto  in  per-  suit  of  the  At- 
son,  without  paying  the  fees  to  the  clerks  in  court.     The  ro^may  be  re- 
clerks  in  court  refused  to  enter  the  defendant's  appear-  ^'^^t'the'in- 
ance,  unless  he  would  pay  the  sum  of  14*.  4rf.,  being  7*.  8d.  tcnrention  of  a 
for  entering  the  appearance,  and  (ys,  8d»  for  a  term  fee. 
The  defendant  paid  this  sum  under  a  protest,  and  now 
moved  in  person  for  a  rule  calling  upon  the  clerk  in  court 
to  refund  the  money,  upon  an  affidavit  stating  these  facts. 
It  was  stated  by  the  clerks  in  court,  that,  although  they 
protested  against  the  right  of  the  defendant  to  call  upon 
them  to  enter  an  appearance  in  the  office  without  pay- 
ment of  their  fees,  the  Court  might  order  the  appearance 
of  the  defendant  to  be  recorded  in  Court,  upon  his  appli- 
cation, without  the  intervention  of  a  clerk  in  court. 

Bayley,  B. — It  is  impossible  to  say  that  a  defendant  is 
to  be  compelled  to  employ  an  attorney,  which  the  payment 
of  a  term  fee  implies.  It  is  the  right  of  every  one  to 
appear  in  person,  and  the  process  requires  the  defendant 
to  appear  before  the  Barons  at  the  return.  Accordingly, 
I  find,  that,  formerly,  defendants  frequently  appeared  in 
person,  although,  for  the  most  part,  appearances  were 
made  by  attornies  {a).  Several  instances  of  appearances 
in  person  are  collected  by  Mr.  Price,  in  his  treatise  upon 

(a)  Price,  Ex.  Pract.  611. 


S90 


CASES  IN  THE  EXCHEQUER, 


Revenue, 
183U 


Att.  Geh. 

r. 
ClErEMTEK. 


the  practice  of  the  Lord  Treasurer's  Remembraiicer's  Of- 
fice (a).  I  therefore  think,  that  the  appearance  of  the  de- 
fendant in  person  should  be  recorded  in  Court ;  and  the 
sum  paid  by  the  defendant  under  protest  will,  of  course, 
be  refunded  by  the  clerks  in  court* 


Lib.  Reg. — *^  WUUam  Carpenter  appears  in  Court,  and 
prays  that  his  appearance  to  a  subpoena,  at  the  suit  of  his 
Majesty's  Aitomey-Generalf  returnable  &c.,  may  be  re- 
corded. 

Ordered." 

The  appearance  was  entered  in  the  Crown  Process 
Book,  thus: — 

**  14th  January y  1831,  fFiUiam  Carpenter  appeared 
in  person  in  Court,  and  prayed  that  his  appearance  might 
be  recorded,  which  was  ordered  (6)." 


(a)  Page  618,  621,  «/ ley. 

{b)  Where  a  defendant  appears 
to  an  indictment  or  information  in 
the  Court  of  King^t  Beneh^  if  he 
appear  in  Court  in  person,  he  pays 
no  fees,  and  the  same  if  he  plead 
in  person  in  Court.  By  the  prac- 
tice of  this  Conrty  the  clerk  in 
court  who  enters  the  defendant's 
plea  to  an  information  pays  a  fee 
to  the  King's  Remembrancer,  and 
it  has  been  asked,  who  is  to  pay 


the  fee  for  entering  the  plea  of  a 
defendant  who  conducts  his  defence 
in  person  ?  In  the  King*s  Bench  also, 
a  fee  is  payable  to  the  Master  of 
the  Crown  Office  by  the  clerk  in 
court,  upon  entering  the  defend- 
ant's plea,  when  the  defence  is 
conducted  by  attorney;  but  where 
the  defendant  condocts  his  defence 
in  person,  and  pleads  in  Court,  no 
fee  is  paid  to  the  Master  of  the 
Crown  Office. 


HILARY  TERM,   1:  WI-LL.  IV.  ^1 

Exch,  of  Pleat, 
1831. 

Lamb  v.  Burnett.  z  Cy  H  ^-  SJS^. 

1  RESPASS  for  assaulting  and  beating  the  plaintiff  with  where  c,  a  ma- 

#».  i>^t  t*  ••         1*  1         ^**         nner  on  board 

nsts,  and  with  a  rope,  and  impnsomng  him  and  putting  i^n  Eatt  india- 
him  in  irons.  Fle&s—Jirgt,  not  guilty ;  and  secondly^  that  |^he*ba°*o?'^ 
the  defendant,  before  and  at  the  said  time  when  &c.,  was  Canton,  within 
master  and  captain  of  a  certain  ship  trading  to  China,  in  Tktaeqo,  and 
the  service  of  the  East  India  Company,  and  that  plaintiff  JJ^^JJjJj^jIer^ 
then  was  a  mariner  in  and  beloneinff  to,  and  on  board  of  ▼««««J«»  having 

°     ^  .       been  guilty  of 

the  said  ship  under  the  command  of  the  defendant,  to  wit,  disorderly  con- 
&c.,  and  the  defendant,  so  being  master  and  captain  of  the  senceofthe  cap- 
said  ship,  and  in  the  actual  exercise  of  his  said  office,  and  Jf  *"»  ^^'  1*P°" 

,  ,  ,  the  captain » re- 

the  plaintiff,  so  being  a  mariner  in  and  on  board  of  the  said  turn  to  the  ship 
ship,  and  under  the  command  of  the  defendant  as  afore-  wards,  ordered 
said,  a  little  before  the  said  time  when  &c.,  conducted  and  !!L!^  ^.^fk^^r 

'  '  upon  wnicn  /«., 

behaved  himself  in  and  on  board  the  said  ship  in  a  riot-  •  manner  on 

board  the  same 

ous,  mutinous,  and  disorderly  manner,  and  then  and  there  ship,  resisted 
refused  to  obey,  and  to  permit  to  be  obeyed  by  divers  the  captain's  or- 
other  sailors  then  on  board  the  said  ship  under  the  com-  ^®!?;  ""J?  ^^ 

^  guilty  of  notout 

mand  of  the  said  defendant,  the  lawful  and  necessary  com-  ««<>  mutinous 
mands  of  the  said  defendant,  and  then  and  there  resisted  which  by  com* 
the  said  defendant  in  the  performance  of  his  duty  as  such  ^t'Jinhe  was 
master  and  captain  as  aforesaid,  to  the  evil  and  pernicious  logged  .—Held, 

^        ^  .  ^  ^       that  the  captain 

example  of  the  said  other  sailors  then  on  board  the  said  wasjustified  in 
ship,  whereupon  the  said  defendant,  so  being  master  and  th^the  autiwr- 
captain  of  the  said  ship  as  aforesaid,  for  the  preservation  ''yo^t^e  captain 

*  ir  '  r  of  a  vessel  to  m- 

of  discipline  and  order  in  the  3aid  ship,  and  to  punish  the  flict  moderate 

said  plaintiff  for  his  said  riotous,  mutinous,  and  disorderly  not  confined  to 

conduct,  and  to  enforce  obedience  to  the  lawful  commands  vwsei  is  at'sea*^ 

of  him  the  said  plaintiff,  as  such  master  and  captain  as  *>«yon^  the 

*^  ...  .  r***^**  ®f  assist- 

aforesaid,  beat,  &c.,  the  plaintiff  with  fists,  and  with  a  ance;  and  that 
rope,  &c. ;  and  because  it  was  then  and  there  necessary  ment^need  not 
and  proper  that  the  plaintiff  should  be  further  punished  ^  ";fl»cied  im- 

*       *  *  *  mediately  upon 

for  his  said  riotous,  mutinous,  and  disorderly  conduct,  the  act  being 
and  be  kept  separate  and  apart  from  the  said  other  sailors  the  punishment 

is  inflicted. 
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Exek,  of  ficas,  then  on  board  of  the  said  ship,  and  be  bnprisoned,  and 
^  *  ^     because  the  said  plaintiff  could  not  be  safely  and  secure- 
Laxb         ly  kept  separate  and  apart  from  the  said  other  sailors, 
BuEsrETT.      without  being  put  and  placed  into  irons,  the  defendant  did 
the  other  acts  complained  of,  so  justifying  the  imprison- 
ment of  the  plaintiff  and  putting  him  in  irons.     Replica- 
tion, de  injuridy  Sfc. 

At  the  trial  before  Bayleff,  B.,  at  the  London  sittings  after 
Michaelmas  Term,  the  following  appeared  to  be  the  facts  of 
the  case.  The  defendant  was  the  captain  of  the  Scaleby  Cos- 
tie.  East  Indiaman,  trading  from  London  to  China^  and  the 
plaintiff  was  a  mariner  on  board  that  ship.  In  the  month 
of  December  the  Scaleby  Castle^  with  several  other  East 
Indiamen,  was  detained  at  anchor  in  the  bay  of  Canton, 
within  two  miles  of  Macao,  in  consequence  of  disputes  be- 
tween the  East  India  Company  and  the  Chinese  authori- 
ties. Whilst  the  Scaleby  Castle  was  so  at  anchor,  an  in- 
quiry was  held  by  the  officers,  in  the  absence  of  the  cap- 
tain, who  was  at  Macao,  upon  the  conduct  of  a  mariner  of 
the  name  of  Cronan  for  disobeying  the  orders  of  the  gun- 
ner. The  officers  determined  that  Cronan  had  been  guil- 
ty of  the  disobedience  imputed  to  him,  and  sent  to  Macao 
for  the  captain,  who,  in  three  days  afterwards,  came  to  the 
ship.  The  captain  then  ordered  Cronan  to  be  flogged, 
upon  which  the  plaintiff  demanded  by  what  authority  the 
defendant  ordered  Cronan  to  be  flogged,  and  the  plaintiff, 
with  many  others  of  the  crew,  was  guilty  of  riotous  and 
mutinous  conduct  in  resisting  the  execution  of  the  captain*s 
orders  to  flog  Cronan.  The  other  ships  were  within  hail, 
and,  on  signals  being  made  to  them,  sent  boats  with  armed 
men,  who  came  on  board  the  Scaleby  Castle,  and  quelled 
the  disturbance.  For  this  conduct  the  plaintiff  was  imme- 
diately flogged  by  the  defendant's  directions,  and  was  after- 
wards imprisoned  and  kept  in  irons.  The  disobedience  of 
Cronan  was  clearly  proved.  The  learned  Judge  le(\  it  to 
the  Jury  to  say,  whether  the  plaintiff  had  conducted  him- 
self in  the  manner  stated  in  the  plea ;  and,  if  they  should 
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be  of  opinion  that  the  whole  plea  was  not  substantiated,  Ezch,  nf  pitas, 
whether  the  plaintiff  had  conducted  himself  in  a  mu- 
tinous manner,  or  had  refused  to  obey  the  lawful 
commands  of  his  captain.  He  also  left  it  to  the  Jury 
to  say,  whether  Cronan  had  been  guilty  of  the  disobedi- 
ence imputed  to  him.  The  Jury  found  that  the  conduct 
of  the  plaintiff  was  disorderly  and  mutinous,  and  that  Cro- 
nan  had  been  guilty  of  the  disobedience  imputed  to  him, 
and  they  gave  their  verdict  for  the  defendant. 

R,  V.  Richards  now  moved  for  a  new  trial.  It  cannot 
be  denied,  after  the  evidence  which  was  given  at  the  trial, 
that  the  conduct  of  the  plaintiff  was  disorderly  and  muti- 
nous. It  may  be  admitted  also,  that,  when  a  ship  is  on  the 
high  seas  in  a  situation  where  it  is  impossible  to  procure 
assistance,  a  captain  may  inflict  corporal  chastisement. 
Such  an  authority  is  necessary  to  maintain  a  due  subordi- 
nation in  the  crew ;  but,  as  the  necessity  for  such  sum- 
mary punishment  ceases  when  a  ship  is  at  anchor  and 
near  assistance,  the  authority  of  the  captain  to  inflict  cor- 
poral punishment  in  this  summary  manner  must  also  be 
held  to  cease.  If,  under  circumstances  like  the  present, 
corporal  punishment  may  thus  be  inflicted,  it  might  also 
be  inflicted  in  the  harbour  o{  Margate ^  or  even  in  the 
East  India  Docks.  , 

[Baylei/y  B. — I  doubt  whether  that  question  properly 
arises  on  this  record,  for  it  is  alleged,  that  what  was  done 
was  necessary;  and  there  is  no  new  assignment,  the  is- 
sue being,  whether  the  plaintiff  conducted  himself  in  a 
mutinous  and  disorderly  manner,  and  resisted  the  defend- 
ant in  the  performance  of  his  duty.] 

It  was  not  necessary  to  reply  the  excess,  because,  if,  un- 
der the  circumstances,  the  defendant  was  not  justified  in 
flogging,  the  proceeding  was  void,  in  toto.  In  Phillips 
V.  Howgate  (a),  the  first  count  of  the  declaration  stated^ 

{a)  5  B.  &  A.  220. 
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Exck.^  PUag,  that  defendant  assaulted  and  imprisoned  the  plamtiff,  and, 

during  such  imprisonmenty  struck,  pushed,  and  pulled  him 
about:  the  defendant  justified  that  he  arrested  die  plain* 
tiff  under  process,  and  that  the  plaintiff,  whilst  in  cus- 
tody,  conducted  himself  in  such  a  disorderly  manner,  that 
the  defendant  necessarily  struck  him:  the  latter  part  of 
this  justification  was  not  proved,  and  it  was  held  that  the 
plaintiff  was  entitled  to  judgment,  on  the  general  replica- 
tion of  de  injwridj  without  having  new  assigned  the  excess. 

[Bayley^  B. — Because  in  that  case  the  defendant  did  not 
prove  all  that  was  necessarily  alleged  in  his  plea.  If  a  |dea 
justify  a  battery  as  well  as  an  assault,  and  the  plaintiff  prove 
a  battery,  the  defendant  must  prove  those  circumstances 
stated  in  the  plea  which  are  alleged  as  a  justification  for 
the  battery.] 

It  is  the  essence  of  this  plea  that  the  plaintiff  diso- 
beyed the  lawful  orders  of  the  captaui.  Now,  no  law- 
ful command  was  disobeyed.  The  question,  whether 
the  commands  were  or  were  not  lawful,  involves  the 
authority  to  flog  Cronan.  The  ri^t  to  flog  can  exist 
only  when  a  mutiny  is  prevailing  at  the  time.  A  cap- 
tain has  no  authority  to  keep  a  man  in  confinement  and 
flog  him  at  any  subsequent  period.  The  right  is  co-ex- 
istent and  co-extensive  with  the  necessity;  and,  as  it  is 
not  pretended  that  Cronan  had  committed  any  act  of  insub- 
ordination within  three  days  previously  to  the  arrival  of 
the  captain,  the  captain  had  then  no  right  to  flog  him. 

Lord  Lyndhurst,  L.  C.  B. — It  does  not  appear  to  me 
that  there  is  any  ground  whatever  to  object  to  the  direc- 
tion of  the  learned  Judge.  Upon  the  facts,  the  first  question 
is,  what  was  the  conduct  of  Cronan,  It  b  perfecdy  clear, 
upon  the  evidence,  putting  what  passed  before  the  Court 
of  inquiry  out  of  the  question,  that  Cronan  misconducted 
himself;  that  he  had  taken  a  part  in  the  riotous  proceed- 
ings in  the  absence  of  the  captain;  and  that  he  had  stated 


HILARY  TERHy  1  WILL.  IV.  295 

to  an  oSScer  that  he  would  not  obey  any  commands  issued  Ejteh,  of  PUta, 

1831. 
by  him  till  the  captain  came  on  board.     It  appears  that, 

in  consequence  of  this  conduct,  the  captain  was  sent 
for:  he  came  on  board  three  days  afterwards;  and  im- 
mediately upon  his  arrival  on  board,  that  took  place 
which  has  given  rise  to  this  action;  he  directed  Cronan  to 
be  flogged;  and,  I  apprehend,  for  the  purpose  of  enforc- 
ing obedience  in  the  ship's  crew,  the  captain  has  autho- 
rity to  order  any  of  the  crew  who  misconduct  themselves 
to  be  moderately  and  properly  corrected.  It  also  appears 
to  me,  that,  in  this  case,  no  objection  can  be  made  as  to  the 
interval  which  elapsed  between  the  time  when  the  offence 
was  committed  by  Cronan^  and  the  period  when  the  pu- 
nishment was  inflicted  by  order  of  the  captain.  The  mo- 
ment the  captain  arrived  on  board  he  directed  the  punish- 
ment to  be  inflicted. 

The  next  question  is,  what  was  the  conduct  of  Lamb. 
Lamb  appears  to  have  been  at  the  head  of  those  persons 
who  opposed  the  infliction  of  punishment  upon-  Cronan^ 
and  every  person  hearing  the  evidence  must  be  satisfied 
that  the  conduct  of  the  parties,  upon  the  occasion  in  ques- 
tion, was  extremely  objectionable  and  mutinous.  Under 
such  circumstances,  it  appears  to  me  that  the  captain  was 
justified  in  authorizing  and  directing  punishment  to  be  in- 
flicted upon  Lamb.  There  is  no  question  raised  upon 
this  record,  as  to  the  extent  of  such  punishment.  Under 
such  circumstances,  it  appears  to  me  that  the  Jury  were 
perfectly  right  in  the  verdict  they  pronounced. 

It  does  not  appear  to  me  that  there  is  any  objection 
upon  this  record.  The  language  of  the  plea  is,  that 
the  plaintiff  behaved  in  a  riotous,  and  mutinous,  and 
disorderly  manner,  and  then  and  there  refused  to  obey 
and  permit  to  be  obeyed,  by  the  other  sailors  on  board  this 
ship,  tbie  lawful  and  necessary  commands  of  the  defendant, 
and  resisted  the  defendant  in  the  performance  of  his  duty. 
There  can  be  no  objection  upon  that  statement  upon  the 
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Exch.  of  Pkat,  of  the  shore;  that  the  captain  had  the  assistance  of  other 

1831 
^  '  ^     vessels  near  him;  and  that  there  was  no  necessity  for  the 

Lamb  exercise  of  this  power.  It  is  new  to  me  to  hear,  that  the 
Burnett,  authority  of  the  captain  is  to  expand  and  to  contract,  accord- 
ing to  the  distance  of  his  vessel  from  the  shore.  If  he  is  on 
board  his  ship^  exercising  the  authority  of  captain,  and 
the  crew  is  mutinous,  it  is  of  the  most  vital  importance 
that  this  power  should  be  exercised,  so  far  as  moderate 
correction  extends;  and  if  there  were  any  excess  upon  this 
occasion,  that  is  not  put  in  issue  upon  this  record.  We 
are  bound  to  assume  that  the  defendant  sisnds  in  the  re- 
lation of  captain,  and  that  the  plaintiff  stands  in  the  re- 
lation of  mariner;  that,  as  a  mariner,  he  ccmducted-  him- 
self in  a  riotous  manner,  and  that,  under  those  circum-* 
stances,  a  moderate  castigation  was  inflicted.  I  should  be 
sorry  it  should  go  forth  for  a  moment,  upon  these  £Eicts 
being  ascertained,  that  any  doubt  could  be  entertained  as 
to  the  propriety  of  the  .conduct  of  the  captain  in  this 
respect. 

Bayley,  B. — If  I  thought  any  doubt  could  be  enter-^ 
tained  as  to  the  propriety  of  the  verdict,  I  should  be  the 
last  person  to  wish  that  further  inquiry  should  not  be 
made;  but  having  considered  the  case  a  great  deal  since 
the  trial,  I  have  a  perfect  conviction  in  my  own  mind,  that 
the  verdict  was  right;  and  I  think  we  might  be  creating 
great  prejudice  to  the  service  in  general,  if  we  granted 
this  rule.  Generally  speaking,  if  there  were  any  ground 
of  doubt,  I  should  be  particularly  anxious,  in  the  case  of 
men  standing  in  the  situation  of  ordinary  seamen,  that 
their  rights  should  not  be  hastily  decided ;  and  if  there 
were  any  reasonable  doubts,  that  they  should  be  care- 
fully discussed  and  investigated :  but,  in  this  case,  it  ap- 
pears to  me  there  is  no  reasonable  degree  of  doubt 

It  is  suggested,  that  this  transaction  did  not  take  place 
at  sea,  but  in  a  foreign  port,  more  properly  perhaps  in  a  fo- 
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reiffn  river ;  but  it^eems  to  me  that  such  fact  makes  no  dif-  ^'^y'*-  «/  ^'^«» 

1831. 
ference.     You  may  have  a  mutiny  as  well  in  a  foreign 

port,  or  in  a  foreign  river,  as  at  sea;  and  your  ship  may 
be  entirely  sacrificed,  or  you  may  be  deprived  of  the  ca- 
pability of  navigating  your  ship  back  again,  unless  you 
have  the  means  of  promptly  adopting  that  course  which 
the  law  has  cautiously  put  into  your  power. 

What  does  the  law  authorize  you  to  do  in  the  case  of  mis- 
conduct? To  inflict  moderate  punishment.  The  punish- 
ment must  be  moderate  and  proportioned  to  the  offence; 
and,  though  the  party  guilty  of  misconduct  may  bring  his 
action  if  he  can  shew  that  the  punishment  was  dispropor- 
tionate, yet  he  must  adopt  the  course  the  law  points  out 
for  that  purpose.  Here,  he  does  not  adopt  that  course, 
but  he  says,  there  was  no  cause  for  punishment  at  all. 
What  is  the  cause  charged  upon  the  present  occasion? 
The  cause  charged  is,  that  the  plaintiff*  behaved  in  a  riot- 
ous and  mutinous  manner,  and  refused  to  obey,  and  per- 
mit to  be  obeyed  by  the  other  sailors  on  board  the  ship, 
the  defendant's  lawful  commands,  and  resisted  the  defend- 
ant in  the  performance  of  his  duty,  and  set  a  pernicious 
example  to  the  other  sailors.  Now,  if  the  defendant 
had  only  made  out  that  the  ship  was  in  a  state  of  muti- 
ny, and  that  the  plaintiff*  was  concerned  in  that  mutiny, 
I  should  have  thought  that  sufficient  to  justify  the  cap- 
tain in  punishing  the  party;  but,  as  it  seems  to  me,  up- 
on the  evidence,  the  whole  charge  was  made  out  so  as 
to  establish  the  whole  of  the  cause  which  is  contained 
in  this  plea.  That  the  ship  was  in  a  state  of  mutiny 
on  the  S4th  of  January,  there  can  be  no  doubt  at  all; 
that  Cranan  was  called  forward  for  the  purpose  of  receiv- 
ing punishment  for  some  offence  which  was  supposed  to 
have  been  committed,  is  also  a  question  with  reference  to 
which  there  is  no  degree  of  doubt.  He  is  told  by  the 
captain,  before  there  is  an  attempt  to  punish  him,  what 
the  ohiurge  against  him  is,  and  he  says  he  may  have  been 
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-fire*,  of  Pleat,  guilty  of  the  offence  imputed  to  him,  namely,  of  using  an 
^  '  ^  expression  which  amounts  to  disorderly  conduct  from  a 
Lamb  common  sailor  on  board  to  one  of  the  oflScers.  But  the 
Burnett.  question  as  to  his  improper  and  disorderly  conduct  in 
that  respect  does  not  rest  there,  because  there  is  positive 
testimony  from  the  different  witnesses,  that  the  conduct 
charged  upon  him  on  the  19th  really  and  actually  took 
place.  Why  then,  if  Cronan  was  guilty  of  that  offence, 
was  not  the  captain  justified,  for  the  sake  of  preserving 
discipline,  in  directing  that  he  should  be  punished? 
Is  a  sailor  to  be  at  liberty  to  interfere,  and  say  that 
the  punishment  shall  not  take  place?  There  can  be  no 
doubt  that  the  conduct  of  Lamb,  at  the  period  in  ques- 
tion, connected  with  the  conduct  of  other  persons  on 
board,  shewed  that  he  meant  to  prevent  the  punishment 
of  Cronan.  It  was  npt  to  remind  the  captain  that  Cronans 
case  had  not  been  properly  heard,  that  Cronan  vr^s  inno- 
cent of  the  offences  imputed  to  him,  or  that  there  had  not 
been  a  fair  and  legal  trial;  but  the  objection  was,  that 
there  should  be  no  flogging:  and  whether  Cronan  had 
or  had  not  been  guilty  of  this  offence  was  not  the  ques- 
tion upon  which  the  crew  were  acting;  they  were  act- 
ing upon  the  question,  whether  or  no  there  should  be 
any  flogging  on  board  that  ship. 

It  was  suggested  by  Mr.  Richards,  while  he  was  mak- 
ing the  motion,  that  Cronans  conduct  had  occurred  four 
days  before  there  was  an  order  to  punish  him;  but, 
in  my  opinion,  the  master  had  a  right  to  insist  upon  pu- 
nishing him,  notwithstanding  that  interval  of  time.  It 
is  quite  right  that  there  should  be  moderate  punish- 
ment:  it  is  quite  right  that  you  should  forbear  to  put  the 
punishment  in  force  until  the  period  of  time  at  which  he 
who  ought  to  have  the  best  discretion  upon  the  subject 
is  present;  and,  if  the  captain  happen  to  be  absent,  it  is 
most  desirable  that  the  officers  should  not  take  upon 
themselves,  in  the  absence  of  the  captain,  to  inflict  the 
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punishment  that  ought  to  be  inflicted :  it  is  reasonable  that  Exch.  of  Pleat, 
they  should  wait:  they  do  wait,  and  they  send  for  the 
captain,  and  it  is  in  pursuance  of  the  representation  to  the 
captain  that  the  party  is  punished. 

Under  these  circumstances,  it  seems  to  me  that  the  cap- 
tain was  fully  justified  with  reference  to  the  punishment 
of  Cronan,  and  that  the  crew,  and  Lamb,  among  the 
others,  had  no  right  to  insist  that  there  should  be  no 
flogging. 

I  am  therefore  of  opinion,  in  this  case,  that  the  verdict 
which  the  Jury  have  given  is  right,  and  that  there  is  no 
ground  for  disturbing  that  verdict. 

Rule  refused. 


LuMBY  V.  Allday. 

Action  for  words.     The  first  count  of  the  declaration.  Words  to  be  ac- 
after  the  usual  inducement  of  the  plaintifTs  good  conduct,  en ofa  man  in  his 
stated,  that,  before  the  time  of  the  speaking  and  publish-  gpoire"©? h^ 
ine  the  several  false,  scandalous,  malicious,  and  defama-  \^,  reference  to 

"  ^      ^  hii  character  or 

tory  words  by  the  defendant,  the  plaintiff  was,  and  from  conduct  in  such 
thence  hitherto  had  been  and  still  was,  clerk  to  a  certain  impute  to  him 
incorporated  company,  to  wit,  the  Birmingham  and  Staf-  ****  ^^^^  °g 
Jordshire  Gas  Light  Company,  and  as  such  clerk  had  al-  tion  for,  or  mis- 
ways  behaved  and  conducted  himself  with  great  diligence,  ©ffice. 
industry,  and  propriety,  by  means  whereof  he  was  acquir-  fo^  ^rdedara- 
ing  gain  and  profits,  &c. ;  yet,  defendant  intending,  &c.,  *;°"  stated  that 

°   °  '  '  .  .1  theplainUffwas 

and   to  cause  it  to  be  believed  by  the  neighbours  and  clerk  ofa  gas 
subjects,  and  the  persons  composing  the  said  company,  that  A^defend- 
.that  the  said  plaintiff' was  of  a  bad  character,  and  unfit  ant^pol^eofWm 

*■  these  words : 

for  his  situation  of  clerk  to  the  said  Birmingham  and  "Youareafel- 

low    a  disffrace 

Stciff^ordshire  Gas  Light  Company,  and  an  improper  per-  to  the  town,  un- 
fit to  hold  your 
situation,  for 
your  conduct  with  whores,"  &c.: — Ileldt  that  the  words  were  not  actionable. 
Where  that  which  is  laid  as  the  cause  of  action  in  the  declaration  is  proved  at  the  trial,  the 
.plaintiff  cannot  be  nonsuited,  upon  the  ground  that  the  facts  charged  do  not  disclose  a  cause  of 
actiun. 
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Exch.  of  Pleat,  son  to  be  employed  by  the  said  company,  and  to  cause 

iiim  to  be  deprived  of  and  lose  his  situation,  &c.  &c.,  to 
wit,  on  &c.,  at  &c.,  in  ascertain  discourse  which  the  said 
defendant  then  and  there  had  with  the  said  plaintiff,  of 
and  concerning  the  said  plaintiff,  and  of  and  concerning 
«the  premises,  in  the  presence  and  hearing  of  divers  good 
and  worthy  subjects  of  this  realm,  then  and  there,  in  the 
presence  and  hearing  of  the  said  last-mentioned  subjects, 
falsely  and  maliciously  spoke  and  pubUshed  to,  and  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  the 
premises,  these  false,  scandalous,  malicious,  and  defama- 
tory words  following  (that  is  to  say) :  **  You  (meaning  the 
said  plaintiff)  are  a  fellow,  a  disgrace  to  the  town,  unfit  to 
hold  your  (then  and  there  meaning  the  said  plaintiff's) 
situation  (then  and  there  meaning  the  said  situation  of 
clerk  to  the  Birmingham  and  Staffordshire  Gas  lAght 
Company)^  for  your  conduct  with  whores.  I  will  have  you 
in  the  Argus.  You  (then  and  there  meaning  the  said 
plaintiff)  have  bought  up  all  the  copies  of  the  Argus^ 
knowing  you  (then  and  there  meaning  the  said  plaintiff) 
have  been  exposed.  You  may  drown  yourself,  for  you 
(then  and  there  meaning  the  said  plaintiff)  are  not  fit  to 
live,  and  are  a  disgrace  to  the  situation  you  (then  and  there 
meaning  the  said  plaintiff)  hold  (then  and  there  meaning 
the  said  situation  of  clerk  to  the  Birmingham  and  Staf- 
fordshire Gas  Light  Company)''    Plea — Not  guilty. 

At  the  trial,  before  Alexander ^  L.  C.  B.,  at  the  last  As- 
sizes for  the  county  of  Warwick^  the  plaintiff  proved  the 
material  part  of  the  words  charged  in  the  first  count.  The 
counsel  for  the  plaintiff  submitted,  that  the  words  were 
not  actionable,  and  that  the  plaintiff  ought  to  be  nonsuited. 
The  learned  Judge  refused  to  nonsuit  the  plaintiff,  and 
told  the  Jury,  that  if  they  thought  the  words  might  pro^ 
bably  have  occasioned  the  loss  of  the  plaintiff's  situation, 
to  find  a  verdict  for  the  plaintiff;  and  the  Jury  having 
found  a  verdict  for  the  plaintiff,  he  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit. 
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Adams.  Sent*,  in  Michaelmas  Term  last,  obtained  a  rule  ^ch.  of  Plem, 

1831. 
to  set  aside  the  verdict,  and  to  enter  a  nonsuit;  against 

which — 


Goulburtiy  Serj t. ,  shewed  cause. — The  rule  is,  that  words, 
which  may  probably  occasion  the  loss  of  the  plaintifTs 
situation,  are  actionable,  where  the   situation  is  one  of 
profit.     This  was  laid  down  by  De  Grey,  C.  J.,  in  Ons^ 
low  V.  Home  {a),  and  is  in  accordance  with  the  direc- 
tion of  the  Lord  Chief  Baron  at  the  trial.     Mr.  Starkie, 
adopting  this  rule,  observes,  that  '^words  are  actionable 
which  directly  tend  to  the  prejudice  of  any  one  in  his  of- 
fice, profession,  trade,  or  business  (6)."    And  in  another 
passage  he  adds,   ''When  his  office  is  lucrative,   words 
which  reflect  upon  the  integrity  or  capacity  of  the  plain- 
tiff render  his  tenure  precarious,  and  are,  therefore,  pro 
tantoy  a  detriment  in  a  pecuniary  point  of  view  (c)."    Now, 
the  plaintifi^was  proved  to  hold  a  lucrative  office,  and  im- 
putations^, which  would  put  that  office  in  jeopardy,  come 
within  the  rule  upon  this  subject;  at  all  events,  the  objec- 
tion, if  good,  is  upon  the  record  ;  and  as  all  the  material 
words  were  proved,  there  was  no  ground  for  entering  a 
nonsuit  at  the  trial ;  and  therefore  this  rule  must  be  dis- 
charged. 

Adams,  Serjt,  contra, — In  an  action  for  words,  the 
plaintifi^  must  be  nonsuited,  if  the  words  are  not  action- 
able, for  the  Jury  cannot  assess  the  damages  when  there 
18  no  cause  of  action. 

[Bayley,  B. — The  rule  is,  that  if  the  facts  alleged  in 
the  declaration  be  proved,  it  is  the  duty  of  the  Jury  to 
find  for  the  plaintiff;  and  if  those  facts  do  not  disclose  a 
sufficient  cause  of  action,  the  defendant  must  move  in  ar- 

(a)  3  Wilson,  186 ;  2  Sir  W.  Bl.  754.  (6)  1  Starkie  SI.  1 17. 

()1  Starkie  SI.  118. 
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Exch.  of  Piea»i  rest  of  ludfirment.     Where  a  defendant  is  satisfied  that 
1831.  •»     o 

the  allegations  if  proved  do  not  establish  a  cause  of  action, 

he  ought  to  demur.  The  Judge  is  not  at  liberty  to  non- 
suit on  the  ground  that  the  facts  alleged  in  the  decla- 
ration,  do  not  amount  to  a  cause  of  action*] 

It  cannot  be  contended  that  the  words  are  actionable, 
per  se  ;  and  they  are  clearly  not  actionable  as  spoken  with 
reference  to  the  plaintifTs  situation.  The  imputation  does 
not  affect  him  in  his  situation  of  clerk,  and  are  equally 
actionable  whether  they  were  spoken  of  the  plaintiff  in  his 
situation,  or  in  his  private  capacity.  Words,  to  be  action- 
able by  reason  of  an  imputation  upon  the  plaintiff*s  trade, 
must  be  spoken  of  him  in  his  trade,  and  with  reference  to 
his  trade.  They  must  either  impute  some  misconduct  in  his 
trade,  which  renders  him  unfit  for  his  situation,  or  be  calcu- 
lated to  injure  him  in  his  trade.  .It  is  consistent  with  this 
imputation,  that  the  plaintiff  might  have  conducted  himself 
honestly  to  the  company,  and  have  faithfully  and  effi- 
ciently performed  his  duty ;  and  therefore  the  words  cannot 
be  actionable  as  spoken  of  the  plaintiff  in  his  trade. 

Cur.  ad9.  vult. 
The  judgment  of  the  Court  was  now  delivered  by — 

Bayley,  B. — This  case  came  before  the  Court  upon  a 
rule  nisi  to  enter  a  nonsuit.  The  ground  of  motion  was, 
that  the  words  (in  slander)  proved  upon  the  trial  were  not 
actionable. 

Two  points  were  discussed  upon  the  motion:  one,  whe- 
ther the  words  were  actionable  or  not — and  the  other,  whe- 
ther this  was  properly  a  ground  of  nonsuit. 

The  declaration  stated  that  the  plaintiff  was  clerk  to  an 
incorporated  company,  called  the  Birmingham  and  Staf- 
fordshire Gas  Light  Company^  and  had  behaved  himself 
as  such  with  great  propriety,  and  thereby  acquired  and 
was  daily  acquiring  great  gains;  but  that  the  defendant,  to 
cause  it  to  be  believed  that  he  was  unfit  to  hold  his  situa- 
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tion,  and  an  improper  person  to  be  employed  by  the  com-  E^ck.  of  PUas, 
pany,  and  to  cause  him  to  be  deprived  of  his  situation, 
spoke  the  words  complained  of  in  the  declaration. 

The  objection  to  maintaining  an  action  upon  these 
words  is,  that  it  is  only  on  the  ground  of  the  plaintiff  be- 
ing clerk  to  the  company  that  they  can  be  actionable;  that 
it  is  not  alleged  that  they  are  spoken  of  him  in  reference 
to  his  character  or  conduct  as  clerk;  that  they  do  not,  from 
their  tenor,  import  that  they  were  spoken  with  any  such  re-* 
ference;  that  they  do  not  impute  to  him  the  want  of  any 
qualification  such  as  a  clerk  ought  to  have,  or  any  miscon- 
duct which  would  make  him  unfit  to  discharge  faithfully 
and  correctly  all  the  duties  of  such  a  clerk. 

The  plaintifi^  relied  on  the  rule  laid  down  by  De  Grey^ 
C.  J.,  in  Onslow  v.  Home  (a),  '^  that  words  are  actionable 
when  spoken  of  one  in  an  office  of  profit,  which  may  joro- 
bably  occasion  the  loss  of  his  office ;  or  when  spoken  of 
persons  touching  their  respective  professions,  trades,  and 
business,  and  do  or  may  probably  tend  to  their  damage.*' 
The  same  case  occurs  in  Sir  Wm.  Bla.  Rep.  753,  and  there 
the  rule  is  expressed  to  be,  "  if  the  words  be  of  probable 
ill  consequence  to  a  person  in  a  trade  or  profession,  or  an 
office." 

The  objection  to  the  rule,  as  expressed  in  both  reports, 
appears  to  me  to  be,  that  the  words  "probably"  and 
**  probable  "  are  too  indefinite  and  loose,  and  unless  they 
are  considered  as  equivalent  to  "  having  a  natural  tendency 
io^  and  are  confined  within  the  limits,  I  have  expressed  in 
stating  the  defendant's  objections,  of  shewing  the  want  of 
some  necessary  qualification,  or  some  misconduct  in  the 
office,  it  goes  beyond  what  the  authorities  warrant. 

Every  authority  which  I  have  been  able  to  find,  either 
shews  the  want  of  some  general  requisite,  as  honesty,  ca- 
pacity, fidelity,  &c.,  or  connects  the  imputation  with  the 

(a)  3  Wils.  18t5. 
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^^*iQQi^^^'  plaintiflTs  ojBScey  trade,  or  business.     As  at  present  ad  vis- 

edy  therefore,  I  am  of  opinion,  that  the  charge  proved  in 
this  case  is  not  actionable^  because  the  imputation  it  con- 
tains does  not  imply  the  want  of  any  of  those  qualities 
which  a  clerk  ought  to  possess,  and  because  the  imputa- 
tion has  no  reference  to  his  conduct  as  clerk.  I  say  as  at 
present  advised,  for  the  reason  which  I  am  about  to  state* 

The  next  question  is,  whether  thb  is  properly  a  ground  of 
nonsuit;  and  I  am  of  opinion  that,  under  the  circumstances 
of  this  case,  it  is  not.  The  words  proved  are  nearly  all 
the  words  which  the  first  count  contains;  and  if  the  words 
proved  are  not  actionable,  none  of  the  other  words  contain- 
ed in  that  count  are*  When  the  general  issue  is  pleaded 
to  a  count,  it  puts  in  issue  to  be  tried  by  the  Jury  the 
question,  whether  the  facts  stated  in  that  count  exist? 
The  legal  effect  of  those  facts,  whether  they  constitute  a 
cause  of  action  or  not,  is  not  properly  in  question.  The 
proper  mode  to  bring  that  legal  effect  into  consideration, 
is,  before  trial,  to  demur;  after  trial,  to  move  in  arrest  of 
judgment.  The  duty  of  the  Judge,  under  whose  direction 
the  Jury  try  questions  of  fact,  is  not  to  consider  whether 
the  facts  charged  give  a  ground  of  action,  but  to  assist  the 
Jury  in  matters  of  law,  which  may  arise  upon  the  trial  of 
those  facts. 

As  the  defendant,  therefore,  in  this  case  put  in  issue 
the  allegations  in  the  declaration,  and  those  allegations 
were  proved  upon  the  trial,  we  are  of  opinion  that  the 
rule  for  a  nonsuit  ought  to  be  discharged ;  and^  notwith*> 
standing  the  lapse  of  time,  that  there  ought  to  be  a  rule 
nisi  to  arrest  the  judgment,  if  the  defendant  be  advised  to 
take  such  rule. 

Rule  discharged  (a). 

(a)  The  parties  acquiesced  in  the  judgment  of  the  Court,  and  the  matter 
ended. 
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Exch.  of  Pfeat, 
1831. 


Edwards  r.  Brown,  Harries,  and  Stephens.  j  A  ^<^  ^k^JS 

Debt  upon  a  bond  dated  12th  October,  182G.     The  Where  a  party 

defendant,  Brofcn,  suffered  judgment  by  defauh.     The  bond  is  at  the 

bond,  as  set  out  on  ot/eTf  appeared  to  be  a  bond  given  up-  fo"g*^|^7j^*^he 

on  a  mortgage  for  1800/.  to  the  plaintiff.     It  recited  that  cannot,  under 

n  .1.         -tni  1  •  1^     the  plea  of  itoji 

Broum  was  seised  m  tail  of  the  mortgaged  premises ;  that,  est  factum, 
by  lease  and  release,  of  even  date,  the  premises  had  been  ]J^J^  ^  toThe 
conveyed  to  make  a  tenant  to   the  prcecipcy  that  a  re-  legal  eflfect  of  the 
covery  might  be  suffered ;  and  the  condition  was,  that  if     A.,  and  B. 
the  recovery  should  be  suffered  in  manner  and  form  men-  sureties,  execut- 
tioned  in  the  release,  and  so  and  in  such  manner  as  that  f*  *,™°'I?*J?* 

'  bond,  which 

under  and  by  virtue  of  the  recovery  and  of  the  release,  redted  that  A, 

was  seised  in 

the  premises  should  be  vested  in  the  plaintiff  in  fee,  ac-  tail  of  certain 
cording  to  the  true  intent  and  meaning  of  the  release,  the  wwcoiSitioned, 
bond  should  be  void.      The  defendant,  Harries,  then  ^^^^^^^^v' 

should  he  suf- 

pleaded,  ^r^^,  non  est  factum;  secondly,  that  the  recovery  fered,  so  as  and 

was  suffered  modo  et  formd,  &c. ;  and  that,  under  and  by  as  that  under 

virtue  of  the  recovery,  and  of  the  lease  and  release,  the  Jherw^  (Mid"ofa 

premises  became  vested  in  the  plaintiff  in  fee,  accordiner  release  to  make 

1  .  1  .  /.    1  1  ,  a  tenant  to  the 

to  the  true  intent  and  meaning  of  the  release;  thirdly ,  pradpe, (ilko 
that  a  recovery  was  suffered,  and  that  if  Brown  had  been  Jhouid  be*v«rt- 
seised  in  tail,  the  premises  would  have  vested  in  the  plain-  ^i"?'u5['^' 
tiff^in  fee(a);  SLud  fourthly,  that  the  recovery  mentioned  effect  of  the 
in  the  release  was  suffered.     Stephens  also  pleaded  non  d.  should  have 
est  factum,  and  a  plea  similar  to  the  second  plea  of /far-  ^f^jJJSf^iscd 
ries.     The  plaintiff*  replied  to  the  second  pleas  of  Har-  f<»'  i«^«  only,  the 

bond  was  for- 

ries  and  Stephens,  that  the  recovery  was  not  suffered  so  felted. 
and  in  such  manner  as  that,  under  and  by  virtue  thereof, 
and  of  the  lease  and  release^  the  premises  became  vested 
in  the  plaintiff  in  fee,  according  to  the  true  intent  and 
meaning  df  the  release;  and  to  the  fourth  plea,  pleaded  by 
Harries f  that  the  recovery  was  not  suffered  so  and  in  such 

(a)  See  this  plea,  3  Y.  &  J.  424. 
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Ejtch.  of  PUaxi  manner  as  that,  under  and  by  virtue  thereof,  and  of  the 
v..i.^.J— >*     lease  and  release,  the  premises  became  vested  in  the  plain- 
Edwaeds      tiffin  fee  according  to  the  true  intent  and  meaning  of  the 
Brown.        release.     Issues  were  joined  on  the  pleas  of  non  est  fac- 
tum; on  the  replications  to  the  second  and  fourth  pleas  of 
Harries^  on  the  replication  to  the  second  plea  of  Stephens^ 
and  on  the  replication  to  the  third  plea  of  Harries,  upon 
which  no  question  arose  (a). 

At  the  trial,  before  Park,  J.,  at  the  last  summer  assizes 
for  the  county  of  Hereford,  it  appeared,  that  Brown  was 
seised  of  the  premises  in  question  for  life  only  {b),  and  not 
in  tail:  so  that,  although  the  recovery  was  duly  suffered, 
it  could  not  vest  in  the  plaintiff  a  fee.  Russell,  Serjt, 
tendered  evidence  to  prove  that  Stephens  had  been  induc- 
ed by  fraud  to  execute  the  bond,  but  the  learned  Judge 
was  of  opinion,  that  such  evidence  was  not  admissible  un« 
der  the  plea  of  non  est  factum.  The  Jury  found  a  ver* 
diet  for  the  plaintiff. 

In  Michaelmas  Term  last,  Russell,  Serjt.,  for  Stephens, 
obtained  a  rule  to  shew  cause  why  a  new  trial  should  not 
be  had,  upon  the  ground  of  the  rejection  of  the  evidence 
of  fraud;  and  £.  V.  Williams  obtained  a  rule  nisi  to  en- 
ter a  verdict  for  the  defendant  Harries,  upon  the  second 
and  fourth  pleas,  upon  the  ground  that  the  recovery  was 
suffered  according  to  the  true  intent  and  meaning  of  the 
condition  and  release. 

John  Evans  and  Godson  shewed  cause. — Fraud  is  not 
admissible  under  the  general  issue.     It  is  laid  down  in 

(a)  The  validity  of  the  third  plea  Brown  waa  only  seised  for  life  of 

was  before  discussed  and  determin-  the  premises;  but  as  this  question 

ed.   See  3  Y.  fie  J.  424.  turned  upon  the  effect  of  Uie  evi- 

(6)  Williams  obtained  a  rule  nisi  dence  merely,  the  arguments  and 

for  a  new  trial,  upon  the  ground  the  judgment  upon  this  point  are 

that  the  evidence  did  not  shew  that  omitted. 
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Chitty  on  Pleading  {a\  and  in  Tidd's  Practice  {b),  that  ^'^*;^^,^^"' 
fraud  is  admissible  under  the  plea  of  non  est  factum^  up-  v._L^^.— .^ 
on  the.  authority  of  the  case  ot  Lambert  v.  Atkins  (c);  but  Edwards 
that,  which  was  a  case  of  coverture/  does  not  bear  out  Brown* 
that  position.  It  may  be  admitted  that  fraud  avoids  all 
contracts;  but  it  does  not,  therefore,  follow,  that  fraud 
may  be  given  in  evidence  under  this  plea.  In  Harmer  v, 
Wright  (d),  it  was  decided,  that  the  defendant  could  not, 
on  the  plea  of  non  est  /actum,  prove  that  the  bond  was 
void  at  common  law,  as  being  an  illegal  contract  to  forego 
prosecutions  for  felonies.  The  correct  rule  appears  to  be, 
that  nothing  that  affects  the  consideration  or  inducement 
to  execute  the  bond  can  be  given  in  evidence  under  the  plea 
of  non  est /actum  (e).  Whelpdale's  case  {/)  is  no  autho- 
rity for  the  defendant;  and  the  second  and  third  resolu« 
tions  shew  that  where  a  deed  is  voidable,  as  by  duress,  or 
is  void  by  reason  of  an  act  of  Parliament,  tlie  matter  must 
be  pleaded  specially.  In  the  note  to  this  case  by  Fraser, 
the  rule  is  stated  to  be,  that  whatever  tends  to  shew  an 
invalid  or  defective  execution  of  a  deed  at  the  time  of  plea 
pleaded,  may  be  given  in  evidence  under  the  plea  of  non 
est  /actum;  but  whatever  impeaches  the  deed  by  rea- 
son of  the  matter  or  consideration  thereof,  whether  such 
matter  or  consideration  renders  the  deed  void  by  the  po- 
licy of  the  common  law,  or  by  the  express  provisions  of 
the  statute  law,  must  be  specially  pleaded,  and  such  plea 
ought  to  conclude  with  *'  and  so  the  said  deed  is  void,'* 
and  not  with  "  et  sic  non  est/actum/'  Here  the  evidence 
was  not  tendered  to  affect  the  execution  of  the  bond,  but 
to  impeach  the  consideration  or  inducement  to  execute  It; 
and  therefore  this  defence  should  have  been  pleaded  spe- 
cially, and  could  not  be  admitted  under  the  plea  of  non 
est/actum, 

(a)  Vol  1 ,  p.  424,  425.  (e)  See  the  cases  collected  by  Ros- 

(6)  Vol.  I,  p.  650.  coe,  on  Evidence,  244. 

(c)  2  Camp.  272.  if)  5  Rep.  119  a. 
(fl0  2Stark.d5. 
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-Bare*,  of  Pleat,       The  point,  Es  to  the  effect  of  the  recovery,  was  decided 
^  '  ^     by  the  Court  upon  the  former  argument,  and  the  authori- 
Edwauos      ties  are  collected  in  the  report  of  that  argument  (a). 

V. 

Brown. 

Russell,  Serjt.,  for  the  defendant  Stephens. — This  de- 
fence of  Stephens  was  receivable  under  the  plea  of  non 
est  factum.  He  was  induced  to  execute  by  the  misrepre^ 
sentation  of  the  plaintiff.  The  contract  was  concocted  in 
fraud,  and,  being  fraudulent,  it  never  could  have  been  his 
deed.  The  rule  is,  that  where  originally,  or  at  the  time 
of  plea  pleaded,  it  is  not  the  deed  of  the  party,  it  may  be 
given  in  evidence  under  non  est  factum;  and  in  no  case, 
except  in  that  of  forgery,  can  it  be  less  the  deed  of  the 
party  than  when'it  is  obtained  by  fraud,  for  fraud  vitiates 
all  transactions.  Fermer's  case  (b).  In  the  modem  publi- 
cations on  pleading,  though  a  form  is  given  of  a  plea  of 
fraud,  concluding  *'  and  therefore  the  bond  is  void,"  yet  it 
is  said,  that  fraud  may  be  given  in  evidence  under  the  ge- 
neral issue. 

[Baylejff  B. — Can  you  distinguish  this  from  a  case  of 
duress?] 

In  the  second  resolution  in  Whelpdale's  case,  duress  n 
classed  amongst  those  cases  in  which  the  deed  is  voidable 
merely.  The  note  by  Mr.  Fraser  to  that  case  is  in  favour 
of  the  defendant;  he  states,  that  what  tends  to  shew  an 
invalid  or  defective  execution,  may  be  given  in  evidence 
under  non  est  factum.  The  present  case  falls  within  that 
rule.  He  then  adds,  that  what  impeaches  the  deed  by  the 
matter  or  consideration  thereof,  must  be  specially  plead- 
ed. Here  it  is  not  attemped  to  impeach  the  matter  or  con- 
sideration  of  the  bond,  but  the  evidence  was  offered  to 
shew  that  the  party  was  induced  to  execute  by  fraud.  If 
unlettered  and  mis-read  is  evidence  under  non  est  factum,  as 
to  which  there  can  be  no  doubt  (c),  misrepresentation  of  the 

(o)  3  Y.  &  J.  423.  (6)  3  Rep.  77  a. 

(c)  See  Com.  Dig.  Fait,  (B.  2),  Reading. 
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effect  of  the  instrument  must  likewise  be  admissible  under  ^''\^/*^"' 
that  plea.  In  Thompson  v.  Rock  {a),  it  was  held,  that^  up- 
on a  plea  of  non  est  factum  to  a  sheriff's  bond^  the  de- 
fendant might  shew,  at  the  trial,  that  the  bond  was  dated 
and  executed  on  a  day  subsequent  to  the  return  of  the 
writ  (6). 

E,  V.  Williams,  for  Harries. — Looking  at  the  bond  and 
the  release,  the  intention  of  the  parties  was  merely  that  a 
recovery  should  be  suffered.  The  bond  was  executed 
upon  an  assumption  that  the  circumstances  recited  were 
true;  and  if  the  recitals  had  been  true,  the  recovery 
would  have  vested  a  fee  in  the  plaintiff.  The  object  of 
the  recitals  is  to  prevent  a  discussion  as  to  the  existing 
state  of  things,  and  to  shew  upon  what  terms  the  obliga- 
tion was  entered  into.  In  the  argument  upon  the  former 
occasion,  an  authority  was  cited,  to  shew  that  recitals  can- 
not operate  as  an  estoppel  (c),  and  so  it  is  laid  down  in 
Co.  Litt.  352;  but  all  the  subsequent  authorities  are  clear- 
ly the  other  way.  The  cases  upon  this  subject  were  brought 
under  consideration  in  Kelly  v.  Wright  (</),  and  there  the 
older  authorities  were  overruled.  The  doctrine  now  is, 
that  the  intention  of  the  parties  is  to  be  collected  from 
the  recitals  as  well  as  from  the  other  parts  of  the  deed.  This 
was  established  in  Lord  Arlington  v.  Merricke  {e),  and  has 
been  uniformly  acted  upon  in  a  long  series  of  decisions  (y*)« 

Cur.  adv.  vult. 

Bayley,  B.,  now  delivered  the  judgment  of  the  Court, 
a^d,  after  stating  the  pleadings  as  above,  proceeded  thus : — 

(a)  4  M.  &  S.  338.  (d)  Willes,  12. 

(6)  The  authority  of  this  case  is  (e)  2  Saund.414. 

questioned  by  Mr.  Fraser  in  his  (/)  See  the  cases  collected  2 

learned  note  to  Whelpdales  case,  5  Saund.  last  ed.  414,  n.  (5),  n.b,c; 

Rep.  244.  and  see  Parker  v.  Wise,  6  M.  &  S. 

(f)  Br.  Faits,  p,4;  18  Ves.  161.  239. 
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^a'^r^^^  At  the  tme  of  the  trial,  the  defiendaiit,  SiepkemB,  otBettd 

to  proTe  that  he  was  dnivn  m  by  fraud  to  ezeeote  the 
bond;  bat  the  learned  Judge  bemg  of  opinion  that  fraud 
oonld  not  be  given  in  eridenoe  upon  mom  est  fut^mm^  that 
evidence  was  rejected;  and  it  is  upon  the  ground  that  sndi 
rejection  was  improper  that  my  brother  RmsseU  obtained 
his  rule  misi  for  a  new  trial. 

I  agree  with  ray  brother  RmsMeO,  that,  whatever  shews 
that  the  bond  nrr^  was  the  deed  ^ihe  defemdami  may  be 
given  in  evidence  upon  mem  est  Jaeimmu  Bat  if  die  party 
actually  executes  it,  and  was  competent  at  the  time  to  exe- 
cute it,  and  was  not  deceived  as  to  the  aehml  eamiemis  of  the 
bond,  though  he  might  be  misled  as  to  the  legml  ^eci, 
and  though  he  might  have  been  entitled  to  aviHd  the  bond 
by  stating  that  he  was  so  misled,  it  nevertheless  became, 
by  the  execution,  tAe  deed  of  ike  defemdami,  moi  he  b  not 
at  liberty,  upon  the  fdea  of  mom  est  faeimm,  to  say  it  was 
not 

The  rule,  as  laid  down  in  GiUerfs  EHdemee,  1G2,  is 
this — "  The  only  point  in  issoe,  and  the  controversy,  on  itaa 
esijaetmmt,  is,  whether  the  deed  declared  on  be  the  act  of 
the  party,  so  that  when  the  act  is  proved  to  be  done,  the 
whole  matter  denied  by  the  defendant  is  proved  to  the 
Jury;  but  if  there  be  any  other  circumstances  to  destroy 
that  act,  and  avoid  its  binding  force,  diat  must  be  shewn 
to  the  Court,  that  the  Court  may  judge,  and  not  die  Jury, 
whether  they  are  sufficient  to  avoid  that  deed.**  And  we 
accordingly  meet  with  many  instances  in  which  what  would 
avoid  the  deed  and  destroy  its  binding  force,  both  at  com- 
mon law  and  by  statute,  has  been  held  inadmissible  in  evi- 
dence upon  mom  est  faeima^  and  other  instances  in  which 
it  has  been  speciaOy  pleaded. 

In  ir%d^»d!afe>  case  («),  the  third  resolution  is — "  Whei« 
a  bond  or  other  writing  is  by  act  of  Parliament  oiacted  to 

(«  5  Rep.  119. 
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be  void,  the  party  who  ia  bound  cannot  plead  non  esifaC'  fixe*,  of  Pieas^ 
turn;  but,  in  construction  of  law,  the  deed  is  to  be  avoided  ^  '  ^ 

by  the  party  who  is  bound  by  it,  by  pleading  the  special       Edward* 
matter,  taking  advantage  of  the  special  matter;  for  al-        Brown. 
though  the  act  makes  the  bond  or  other  writing  void,  yet 
thereto  the  law  doth  tacitly  require  order  and  manner, 
which  the  obligor  ought  to  follow." 

In  Colton  V.  Goodridge  (a),  the  defendant  was  not  allow- 
ed, upon  non  e$t  factum,  to  refer  to  the  condition  of  the 
bond,  to  shew  that  it  was  in  restraint  of  marriage,  and  there- 
fore void  at  common  law. 

So,  in  Harmer  v.  Rotose  (6),  the  defendant  was  not  al- 
lowed to  prove,  on  non  est  factum  to  a  bond,  that  it  was 
given  to  stifle  a  prosecution  for  felony,  and  therefore  void 
at  common  law. 

In  Thompson  v.  Harvey  {c),  where  the  objection  to  a 
bond  was,  that  it  was  in  restraint  of  trade,  which  is  a 
common  law  objection,  it  was  pleaded  specially ;  and  in 
Collins  V.  Blantem  (d),  where  the  defence  to  an  action  on 
a  bond  was,  that  it  was  given  to  suppress  a  prosecution 
for  perjury,  it  was  pleaded  specially;  and  in  this,  and  the 
case  of  Thompson  v.  Harvey ^  the  conclusion  of  the  plea 
was  not  et  sic  non  est  factum^  but,  and  so  the  bond  was 
void  in  law. 

But  the  authorities  which  come  closest  to  this  case, 
and  press  most  strongly  on  my  mind,  are  the  cases  of 
duress  and  threats.  Every  argument  which  can  apply 
to  a  case  where  fraud  is  the  defence,  apply  equally 
where  threats  or  duress  are  the  defence.  The  party  is 
equally  deprived  of  his  free  agency  and  uncontrolled 
judgment  in  either  case.  And  yet,  where  duress  or  threats 
are  the  defence,  there  is  authority  upon  authority  that  they 
cannot  be  given  in  evidence  upon  non  estfactum^  but  must 
be  pleaded  specially.     The  rule  I  have  mentioned  from 

(o)  Bl.  1108.     (6)  6  M.  &  S.  146.     (c)  I  Show.  2.     (rf)  2  Wils-  341. 


gamwc  ^pw^  ooreaft  m  evntsBce  Tmiiwr 


*. 


few  am  ^hirgrtion  oi  be  hni  deed,  be  iiiaS  noc 
€M/m:tmm,  at  if  be  plwfaii  odbucf :  cbe 
ke  pieadfi  due  be  oude  die  ahfigifim  d 


S<>,  14£Kgi.»,  iStf,  if  a  deed  be 
■iiuiiiiinim  iir.  cbe  defrwiaiir  aaiEbc  to 
tioDy  fer  k  vo«U  be  a  CriK  ccadoBOK  to 
/meimm,  feric  asf  iijr  4£f^dL 

Again  ^m],  if  an  isfiuiK  or  a  ■■§  br  daicaii  Hake  an  ob- 
Sfattion,  dfeej  slial  deaaad  jodgHenc  Ji  nctie^  bccaniK  the 
AAferf  of  tfae  deed  vas  noC  void. 

So,  Doeirimm  Plmaiamdi^  239,  if  a  feae  eofirert  auke 
ao  obfigaticQ,  she  laaj  plead  aoa  eti  /mdMomg  but  other- 
wife  it  ifl  in  ease  of  an  infant  or  of  dnrc»,  tar  then  it  is 
only  voidable;  and,  thetefiire,  the  parties  cumoC  plead 
mam  ert/admmif  hot  they  shall  saj  jodgnent  st  nciio. 

The  second  resolotion  in  Whelpdaie^s  case  is  to  the 
•sme  effect;  and  upon  these  aothoritiea  oor  opinion  is, 
that  the  plea  of  mom  est  faetmm  in  this  case  did  not  entitle 
the  defendant  to  giTe  the  eTidence  be  offered ;  and,  conae* 
qnently,  that  such  evidence  was  rightly  rejected. 

This  brings  as  to  Air.  WlUiamsM  objection,  which  is, 
that,  by  the  recovery  which  was  suffered,  the  fee  did  vest 
in  the  plaintiff*  occordisi^  to  the  true  imiemi  amd  mteammg  of 
the  relecue.  This  objection  rests  wholly  upon  the  expres- 
sion, according  to  the  true  intent  amd  meamimg  of  the  re- 
lease;  and  it  is  founded  upon  this,  that,  according  to  the 
true  intent  and  meaning  of  the  release,  and  the  right  con- 
struction to  be  put  upon  it,  it  was  sufficient  if  a  recovery 
was  suffered;  but  that  it  was  not  essential  it  should  give 
the  plaintiff*  a  fee. 

(a)  Plowden,  6a* 
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The  first  answer  to  this  objection  is.  that  it  makes  the  Exch,  of  PUas, 

.  1831. 

construction  of  the  release  parcel  of  the  issue  to  be  tried  ^  '  ^ 

by  the  Jury,  putting  to  them  to  decide,  not  a  question  of  Edwards 
fact,  but  a  matter  of  law;  and  the  next,  that  it  gives  these  brown. 
words  in  the  issue  a  meaning  they  could  not  have  been  in- 
tended to  bear.  If,  according  to  the  true  construction  of 
the  issue,  they  are  inserted  to  qualify  the  issue,  and  to 
make  it  mean  not  that  the  recovery  vested  a  fee  in  the 
plaintiff  simpliciier,  but  that  it  vested  a  fee  in  him  as  far 
as  a  recovery  by  Brown  could  vest  one,  Mr.  fFiUiams'$  ob- 
jection would  be  valid ;  but  if  these  words  meant  no  more 
than  to  signify  that  it  was  the  intention  of  the  release  that 
the  plaintiff  should  have  a  perfect  and  effectual  fee,  the 
objection  fails,  and  the  plaintiff  is  entitled  to  have  this 
rule  discharged.  And  I  have  no  doubt  but  that  the  latter 
is  the  meaning. 

The  defendants  all  represent,  by  the  recital  in  the  con- 
dition of  the  bond,  that  Broton  is  seised  in  tail.  The 
plaintiff  takes  the  estate,  not  for  enjoyment,  but  as  a  secu- 
rity for  money,  and  not  for  money  of  his  own,  but  for  trust 
money.  When,  therefore,  he  takes  a  covenant  for  a  reco- 
very, (which,  if  the  recital  were  true,  would  give  him  a  fee), 
he  does  wisely  to  take  a  covenant,  not  merely  that  a  reco- 
very shall  be  suffered,  but  that  it  shall  be  suffered  so  as 
to  have  the  effect  of  giving  him  the  fee,  it  being  clearly 
and  unequivocally  the  intention  of  that  security  that  he 
should  have  the  fee.  What  is  the  species  of  contract  for 
title  that  a  mortgagee  is  naturally  to  be  expected  to  take? 
Not  one  that  is  qualified  according  to  the  title  of  the 
mortgagor,  but  one  that  is  absolute;  and,  as  the  condition 
of  this  bond  shews  that  the  money  which  the  bond  secures 
was  lent  to  Brown  by  way  of  mortgage,  this  was  the  spe- 
cies of  contract  the  defendants  were  naturally  to  expect. 

We  are  therefore  of  opinion,  that  both  the  rules  in  this 
case  ought  to  be  discharged. 

Rules  discharged. 
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Ezeh.  of  Pleug^ 
1831. 


WiNTLE  and  Others  r.  Crowther  and  Combes. 


Where  •  part-  ASSUMPSIT  by  the  plaintiffs  as  indorsees,  against  the 

pledged  by  the  defendants  as  acceptors  of  two  bills  of  exchange,  the  one 

wS^rJlSiiSe  ^^^^  ^^^^  August,  1828,  for  130/.  10#.  6d.,  and  the  other 

bj  one  partner  dated  5th  September,  1828,  for  i5L  lOs.   The  defendant, 

in  the  name  of 

the  firm,  the  Crowther  suffered  judgment  by  default,  and  the  defend- 

^X^^^n^t  ^"^  Combes  pleaded  non assumpsit. 

mayoHitut,  fjig  cause  was  twice  tried.     Upon  the  first  trial  the 

whether  they  * 

are  named  or  Jury  found  a  vcrdict  for  the  defendants,  which  verdict  was 

ther  the  part-  B^t  aside  as  being  contrary  to  the  evidence,  and  a  new 

m^Lati^MTt^  trial  was  granted.     Upon  the  second  trial,  it  appeared 

new,  wiu  be  that  Crowthcr  and   Combes  carried  on  the  business  of 

boandf  unless 

the  tide  of  the  coal  merchants  at  Bristol^  Combes  being  a  secret  part- 

^kHo^chartte  ^^^  residing  at  Newport;  and  that  Crowther  also  carried 

them  can  be  im-  q^  the  business  of  a  slop-seller  at  Bristol^  on  his  own  se- 

peached*  * 

Where  a  bill,  paratc  account.  In  the  latter  business  Crowther  contract- 

^^^Oiipfirm,  ^  A  separate  debt  with  the  plaintiffs  for  80/.,  for  which 

ih^S'^icd^'  the  plaintiffs  drew  on  him  two  bUls  of  exchange  for  40/., 

of  the  party  and  38/.  8^.  6</.,  the  first  of  which  became  due  on  the 

bill,  in  part  only  13th  July,  1828,  and  was  dishonoured.     The  second  bill 

I^'^thT^n-  ^^^  38/.  8#.  &/.,  became  due  on  the  18th  August,  1828, 

oer  who  actual-  on  which  day  Crowther  took  the  bill  for  130/.  10*.  6rf.  to 

ly  accepts  it,  a  ... 

secret  partner,  the  plaintiff*'s  house,  and  told  Gilbert f  the  plaintiff's  shop* 

^  piuty  who  voBXif  that  he  had  a  bill  for  which  he  wanted  cash.     GUr 

f^5*^,**  ***"•  bert  shewed  Crowther  in  to  one  of  the  plaintiffs,  who  went 

u  bame  In  re-  i-                 » 

spectofsomuch  to  the  Strong  box  in  which  the  cash  and  securities  were 

as  u  not  to  the  ^^V^t  ^^^  g^^^   Crowther  something,  it  did  not  appear 

IhirrsJ^t^  what,  and  Crowther  went  away.     After  this  Gilbert  saw 

plied  to  tik:  se-  the  bill  for  130/.   10*.  Qd.  in  the  possession  of  the  plain* 

parate  u$e  of  the  "" 

partner  who  ac-  tiffs.     The  two  bills  for  40/.,  and  38/.  8*.  (yd.  were  pro»* 

^^^^    *  duced  by  Combes  at  the  trial,  and  there  was  no  receipt 

upon  the  back  of  either  of  them.     The  bills  upon  which 
the  action  was  brought  were  accepted  in  the  name  of 
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Crowt/ier  ^  Co.^  in  the  hand-writing  of  Crowther,  and  it  Exeh.  qf  Vhas, 
appeared  that  at  the  time  the  bills  were  taken  by  the  '^ 

plaintiffs,  they  knew  nothing  of  Combes^  and  that  they       Wintle 
made  no  inquiry  after  him  until  long  after  the  bills  were     crowtiu-r. 
due,  but  treated  Crowther  as  if  he  only  were  the  person 
bound  by  the  bills.     The  Jury  found  a  verdict  for  the 
plaintiffs  upon  both  bills. 

In  Michaelmas  Term  last,  Ludlow^  Serjt.,  obtained  a 
rule  fit^'  for  a  new  trial. 

F.  PoUocky  and  John  Jervis  shewed  cause  against  the 
rule,  and  Ludlow^  Serjt.,  supported  it  (a). 

Cur.  adv.  vtdi. 

Bayley,  B.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  by  the  indorsees,  against  the  draw- 
ers, upon  two  bills  of  exchange,  one  dated  18th  August, 
1828,  for  130/.  10*.  6c/.;  and  the  other,  dated  5th  Sep- 
iember,  1828,  for  45/.  10*.  Crowther  suffered  judgment 
by  default.  The  defence  by  Combes  was — First,  that  the 
bills  in  question  were  not  properly  partnership  bills,  that 
they  were  not  applied  to  any  partnership  purpose;  that 
Crowther  passed  them  away  in  fraud  of  the  partnership, 
and  that  the  plaintiffs  took  them  under  circumstances 
from  which  they  ought  to  have  inferred  such  fraud.  And 
secondly/,  that  Combes  was  a  secret  partner  only ;  that  the 
plaintiffs  knew  nothing  of  Combes;  and  that  it  was  not 
until  long  after  the  bills  were  dishonoured,  that  they  made 
any  inquiry  after  Combes,  and  that  they  continued  treat- 
ing with  Crowther  after  the  bills  became  due,  as  if  he,  and 
he  only,  were  the  person  whom  the  bills  bound.  Lloyd  v. 
Ashby  {b)  was  cited  upon  the  second  point,  and  we  have 

(a)  The  arguments  turned  prin-      dence,  and  are  therefore  omitted, 
cipally  upon  the  effect  of  the  evi-  [^b)  2C.  &  P.  138. 
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Etch,  of  Pleat,  since  been  referred  to  Ex  parte  Bolitho  (a);  but  Lloyd  v. 
'^     Ashby  has  been  re-considered  by  the  Court  of  King*9 
WiMTLB       Bench  (6);  and  in  Ex  parte  BolithOy  a  joint  and  separate 
Crowther.     trade  was  carried  on  in  the  name  of  the  same  individual, 
Isaac  Blackburn^  so  that  no  partnership  firm  was  pledged ; 
and  issues  were  directed  ^  whether  the  bills  he  drew  were 
drawn  for  the  separate  or  joint  business.     Notwithstand- 
ing  these  cases,  we  are  of  opinion,  that  where  a  partner- 
ship name  is  pledged,  the  partnership,  of  whomsoever  it 
may  consist,  and  whether  the  partners  are  named  or  not, 
and  whether  they  are  known  or  secret  partners,  will  be 
bound,  unless  the  title  of  the  person  who  seeks  to  charge 
them  can  be  impeached. 

It  is  upon  the  first  point  only,  therefore,  that  we  have 
had  doubts.     The  evidence  upon  that  point  applies  chief- 
ly to  the  first  bill.     Both  bills,  indeed,   are  drawn  by 
Crotr/A^r,*  and  both  indorsed  by  him;  there  is  nothing 
upon  either  bill  to  shew  that  Combes  was  privy  to  its  ex- 
istence.    Between  January  and  Aprils  18S8,  Crowther 
contracted  a  separate  debt  with  the  plaintiffs  for  80/.,  and 
on  the   10th  May^  18^8,  the  plaintiffs  drew  on  Crowther 
at  two  months,  for  40/.,  and  on  28th  c/iine,  1828,  they 
drew  a  second  bill  upon  him,  for  38/.  8#.  6J.     The  first  of 
these  bills  became  due  13th  July,  18kS,  and  was   dis- 
honoured.    On  the   18th  August y  1828,  (the  very  day  of 
the  date  of  the  first  of  the  bills  on  which  this  action  is 
brought),  Crowther  went  to  the  plaintiffs  with  the  bill  for 
130/.  10^.  6c/.,  and  told  Gilbert y  the  plaintiffs'  servant, 
that  he  had  a  bill,  for  which  he  wanted  cash.     Gilbert 
shewed  him  in  to  one  of  the  plaintiffs,  who  went  to  his 
strong  box,  in  which  he  kept  his  cash  and  securities,  and 
from  which  he  gave   Crowther  something,  and  Crowther 
went  away.     Gilbert  then  saw  that  Mr.  Winile  had  the 
bill,  but  what  he  had  given  for  it  he  did  not  know.     The 

(a)  1  Buck,  100.  V.  Ashby,  10  B.  &  C.  288. 

((»)  K.  B.  Hil.  1831.    See   Verc 
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bills  for  40L  and  SSL  8s.  6d..  were  afterwards  in  the  pos-  Exeh,  of  PUas, 

1831 
session  of  Crowiher,  and  were  produced  by  Combes  at  the  ^ 

trial.  They  had  neither  of  them  any  receipt  upon  the  Wintle 
back  of  them,  and  there  was  nothing  to  raise  a  presump-  crowthcr. 
tion  that  they  had  ever  been  presented  for  payment. 
The  probabilityj  therefore,  was,  that  they  were  given  up 
to  Crowther  on  the  18th  August^  when  he  took  the  bill 
for  130/.  \0s.  6d.  to  Wintle;  and,  had  the  plaintiffs  insist- 
ed upon  retaining  their  verdict  for  these  two  sums  (a), 
40/.  and  38/.  8s.  6d.,  I  should  have  thought  that  there 
ought  to  have  been  a  new  trial.  But,  as  these  sums  are 
given  Up,  is  there  any  fair  ground  upon  which  we  can 
consider  the  verdict  as  wrong  for  the  residue?  There  is 
no  evidence  applicable  to  the  bill  for  45/.  lOs.,  and  there 
is  nothing  to  impeach  the  transaction  upon  the  bill  for 
130/.  10. 6dL,  except  this,  that  part  of  the  produce  was 
misapplied  to  Crowther' s  private  debt,  and  that,  pro  tanto, 
there  was  a  fraud  upon  the  partnership.  But  does  it  fol- 
low that  the  fraud  went  beyond  those  two  sums?  and,  be- 
cause there  was  a  partial  fraud  upon  one  bill,  does  it  fol- 
low that  there  was  a  fraud  upon  the  other?  I  do  not  say 
that  the  Jury  might  not  have  drawn  such  an  inference; 
but  can  we  say  that  they  ought?  One  Jury  did  draw  that 
inference:  the  Court  thought  they  went  too  far  in  doing 
so,  and  it  seems  to  me  that  the  Court  was  right.  No  case 
goes  the  length  to  which  that  inference  would  lead.  In 
Shireffy.  Wilkes  (6),  Hope  v.  East  (c),  and  Green  v.  Dech^ 
kin{d)9  the  private  debt  for  which  the  partnership  se- 
curity was  pledged  equalled  in  amount  the  security  given : 
the  transaction  was  bad  in  toto  if  bad  at  all;  there  was 
no  distinction  between  one  part  and  another:  and  in  Rid^ 

(a)  The  plaintifis  consented  to  (6)  1  £ast,  48. 

reduce  ihe  verdict  by  deducting         (c)  Cited  1  East,  53. 
these  two  sums.  (<0  2  Stark.  347. 

VOL«  I.  Z 
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^^\Xi^^^^'*  ^^y^^'  Baylor  {a),  the  partnership  security  was  adjudged 

to  be  euectuaily  given. 


We  are  therefore  of  opinion  that  this  rule  must  be  dis- 
Crowther.     charged,  the  verdict  being  reduced  by  deducting  the  two 
sums  of  40/.  and  38/.  8s.  6d. 

Rule  discharged. 

(«)  13  East,  175. 


Tratman  v.  Carrington. 
The  tenth  caifin  CaSE  against  the  defendant,  as  vicar  o(  Berkeley ,  for 

theorder  of  birth  ®         ,  .  ^ 

Is  the  tithe  calf,   not  removing  tithe  calves  (a). 

of  Wrth  en  he**^       -^.t  the  trial  before  Park,  J.,  at  the  last  Gloucester  As- 
ascertained,        sizes,  the  only  question  was,  whether  the  tithe  had  been 

duly  set  out.  The  plaintiff  insisted  that  the  course  he 
had  pursued,  of  giving  the  defendant  notice  of  every  tenth 
calf  in  the  order  of  birth,  was  the  proper  course.  The  de- 
fendant insisted  that  he  was  entitled  to  have  an  average 
calf  out  of  the  ten,  and  tl^t  the  calves  were  to  be  kept 
till  the  tenth  was  weaned,  that  he  might  have  an  oppor- 
tunity of  seeing  that  he  got  a  fair  average  calf.  A  verdict 
passed  for  the  plaintiff;  but  the  learned  Judge  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit. 


Curwood,  in  Michaelmas  Term  last,  obtained  a  rule  ac- 
cordingly ;  against  which  cause  was  now  shewn  by — 


(a)  Besides  counts  on  the  mode 
of  tithing  at  common  law,  there 
werip  counts  (and  evidence  was 
given  applicable  to  them)  on  a  spe- 
cial custom  of  tithing  in  the  pa- 
rish of  Berkeley:  but  as  the  cus- 
tom proceeded  on  the  order  of 
births,  exactly  the  same  question 
arose  at  common  law  and  on  the 
custom;  for  if  the  mode  of  setting 
out  the  tithe  was  bad  at  the  com- 


mon law^br  the  reatons  alleged,  the 
custom  could  not  have  been  sup- 
ported. As  it  was  agreed  by  the 
counsel  on  both  sides  that  the  cus- 
tom made  no  difference  in  this  case, 
and  the  judgment  of  the  Court  did 
not  at  all  proceed  upon  the  custom, 
it  has  been  thought  proper  not  to 
incumber  the  report  with  any  state- 
ment of  the  pleadings  and  evidence 
relative  to  the  special  custom. 
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Ludlow,  Serjt.— The  objection  is,  that  the  tithe  was  Exch,of  PUas, 
not  properly  set  out.     There  is  no  dispute  as  to  the  time     ^«— v — ^ 
at  which  the  animals  are  titheable,  for  it  is  clearly  when      Teatman 
they  can  live  on  the  natural  food  of  the  mother:  but  the    Carrington. 
mode  of  setting  out  the  tithe  is  the  matter  in  controversy. 
The  common  law  mode  of  tithing  calves  is  by  the  tenth 
calf  in  the  order  of  birth.     The  cases  which  were  cited  at 
the  trial,  and  will  probably  be  relied  upon  in  argument, 
are  inapplicable  to  this  question.      Welch  v.  Uppill{a) 
merely  shews  that  the  right  to  tithe  of  calves  and  lambs 
vests  when  the  animals  are  dropped,  but  that  they  are  not 
titheable  till  of  a  proper  age  to  be  weaned.  Knight  v.  Hal* 
sey  (6),  and  HaUiweU  v.  Trappes  (c),  merely  decided  that 
the  parson  ought  to  have  the  opportunity  of  inspecting  pre- 
dial tithes;  and  the  right  of  the  parson  to  inspect  is  not 
founded  on  the  common  law,  but  is  given  by  the  statute 
2  &  S  Edw.  6, 8. 2,  which  only  applies  to  predial  tithes  (cQ. 

The  case  of  Bear  block  v.  Tyler  {e)  was  also  relied  up- 
on. In  that  case,  there  were  thirty  calves,  all  of  which 
were  sold  by  the  farmer  a  few  days  after  their  birth,  and 
a  tenth  of  the  sums  for  which  the  calves  were  sold  was  ten- 
dered to  the  parson;  but  there  was  nothing  to  ascertain 
the  order  of  birth,  and  no  notice  appears  to  have  been 
given  to  the  parson.  With  respect  to  lambs,  which  are  all 
dropped  about  the  same  time,  the  rule  may  well  be,  that  the 
parson  shall  have  an  average  tenth  at  the  time  at  which 
they  are  titheable,  viz*  at  the  time  at  which  they  are  able 
to  live  without  their  mothers ;  but  it  would  be  impossi- 

(a)  3  B.  Moore,  330;  1  B.  &  B.  fill  to  every  party  to  whom  any  of 

84 ;  3  £.&  Y.  963.  the  said  tithes  ought  to  be  paid,  or 

(6)  7  T.  R.  86.  his   deputy  or    servant,    to  view 

(c)  2  Taunt.  55;  2  N.  R.  173.  and  see  their  said  tithes  to  be  justly 

(c^  Which  enacts,  **  At  all  times  and  truly  set  forth  and  severed  firom 

whensoever  and  as  the  said  predial  the  nine  parts,  &c.  &c.'* 

tithes  shall  be  due^  and  at  the  tith-  (e)  1  Jac.  560. 

ing  time  of  the  same,  it  be  law- 

z2 


S2Z  CASES  IN  THE  EXCHBQDERy 

^^^Q^r^"^'  ^^^  *^  **^'^  **^  cahres  were  so  titheable,  because 
>Np..^.^^-^  caWes  are  dropped  at  different  periods  of  the  year ;  and 
Tratman      jf  ^11  lu^jgj  lyQ  tept  until  the  whole  can  live  upon  the  na- 

Caruinoton.  tural  food  of  the  motheri  the  inconyenience  to  the  fanner, 
especially  in  a  dairy  country,  would  be  incalculable.  The 
absurdity  of  the  proposition  is  an  answer  to  the  argument ; 
but  the  authorities  are  also  opposed  to  the  rule  contend- 
ed for.  Thus,  it  is  laid  down  that  the  tenth  calf  is  due  to 
the  parson  of  common  right,  to  be  taken  wheti  it  is  wean^ 
ed,  and  not  before  (a).  In  Com.  Dig.  Disme  (//.  6),  it  is 
said, ''  By  another  canon,  incerti  temporis^  Agni^  viiuU,  put- 
liy  eguinif  et  afiifcBtus  decirmUes,  dedmentur  habitaiione 
ad  loca  ubi  nutriuntur  et  oriuntur.*'  Now,  td  decimate^  is  to 
tithe  or  select  a  tenth,  and  not  to  give  an  undivided  tenth 
in  every  ten  animals. 

Again,  Mr»  Eagle  (b)^  in  his  law  of  tithes,  says,  "As  to 
the  question  which  particular  calf  is  to^be  given  to  the 
parson  for  tithe,  it  is  to  be  observed,  that,  as  calves  are 
produced  at  different  times  of  the  year,  and  are  usually 
taken  from  the  cows  and  sold  from  time  to  time,  there  can 
be  no  opportunity,  as  there  is  in  the  case  of  lambs,  of 
comparing  them  and  making  choice  of  a  calf  which  is  of 
an  average  quality  and  value;  and,  therefore,  as  it  seems, 
the  tenth  calf  is  to  be  paid  in  the  order  in  which  they  are 
calved.  Indeed,  this  seems  to  be  the  regular  mode  of 
tithing  young  animals  in  general,  although,  for  obvious 
reasons,  it  cannot  be  adopted  in  rendering  the  tithes  of 
lambs  and  pigs."  And  in  a  note  from  RebuffUs,  Quasi.  6, 
29,  he  states  what  seems  to  have  been  the  rule  of  the  ca- 
non law  on  this  subject:  *'DecimaJostusin  ordine  nascendi 
cognoscitur,  et  decimo  natus  debetur,  si  vero  non  appareat 
qms  sii  decimus,  tunc  mediocris  prastetur.**  The  rule, 
therefoi*e,  is,  that,  if  the  tenth  be  known,  it  is  to  be  taken ; 

(a)  Gibs.  Cod.  708;  3  Bum's  Ec  (6)  1  Eagle,  L. T.  369. 

cles.  L.  498. 
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but^  if  that  cannot  be  ascertained,  then  an  average  animal  Exeh.  nf  Pie  u, 

is  due.    The  parson  then  is  entitled^  not  to  an  undivided  '^^ 

tenth  part  of  the  ten  animals,  but  to  the  tenth  born;  and      Tratman 

the  doetiine  of  average  only  applies  to  the  cases  where    carrinqton. 

the  order  of  birth  is  not  ascertainable.   Now,  the  common 

and  the  canon  law  are,  upon  this  subject,  for  the  most  part 

the  same;  for  it  is  laid  down,  Com.  Dig.  Disme  (£/•  6),  that 

"  The  manner  of  payment  by  the  common  law  is  general* 

ly  conformable  to  the  canon.   Semb.  Cro.  Car.  408."     If 

so,  the  passage  from  Rebuffus  would  decide  this  question. 

In  other  cases,  Hkewise,  a  similar  rule  obtains;  of  milk,  the 

whole  meal  of  the  tenth  day  is  due  and  payable,  and  of 

wool,  the  tenth  fleece.     In  these  cases,  the  parson  does 

not  have  the  tenth  of  each  meal  and  of  each  fleece,  but  the 

titheable  matter  being  capable  of  ascertainment,  he  has 

the  whole  meal  of  the  tenth  day,  and  the  whole  of  the 

tenth  fleece.     The  right  of  comparison  exists  only  where, 

from  tlie  nature  of  the  titheable  commodity,  an  average  is 

to  be  taken;  but  that  right  does  not  exist  where,  by  law 

or  custom,  the  particular  animal  is  defined. 

Curwood,  cantrd. — There  is  no  case  which  precisely  de- 
cides the  point  in  question.  It  b  necessary,  therefore,  to 
have  recourse  to  the  common  law  principle  upon  which 
cases  as  to  the  mode  of  tithing  other  articles  have  been  de- 
cided, and  to  reason  by  analogy  from  those  cases.  The 
question  is,  whether  the  calf  ought  to  be  ascertained  at  the 
time  of  birth,  or  at  the  time  of  setting  out.  The  tno€hu  ex- 
poneruU  is  alone  in  dispute.  Now  the  mode  of  ascertaining 
the  tithe  calf  at  the  time  of  birth  is  bad  upon  the  princi- 
ples of  the  common  law,  because  it  has  a  direct  tendency 
to  fraud.  It  is  an  incitement  to  the  farmer  to  take  little 
or  no  care  of  the  parson's  calf  during  the  period  he  has  to 
keep  it  till  it  is  fit  to  be  separated  from  the  mother.  It 
would  naturally  lead  the  farmer  to  abstract  the  milk  on 
which  the  calf  ought,  during  that  time,  to  be  nurtured. 
And  the  parson  has  aright  to  have  the  opportunity  of  ascer- 


•*^'*  CASES  IN  THE  EXCItEQUER| 

^"^''i831^^*"'  taining  by  inspection  that  the  calf  set  out  for  him  has  bcea 
^- — V— ^     fairly  dealt  with,  and  that  he  has  a  fair  average  calf.   Ten- 
Tratman      ^„/  V.  Stubbing  (a).     He  had  this  right  at  common  law, 
Carringtom.    and  it  was  not  conferred,  as  was  said  by  the  statute  of 
Edw.  6,  which  only  extended  the  common  law  right  of  the 
parson  to  the  lay  impropriators  who  had  then  lately  be- 
come entitled  to  tithes.    Wilson  v.  The  Bbhop  of  Car- 
lisle (b). 

There  are  many  cases  in  which  the  principle  that  the 
tithe  could  not  be  marked  out  or  designated  before  the 
time  of  setting  it  out  has  been  acted  upon.  Knight  v.  Hal- 
sey  (c)  is  a  leading  case  upon  this  subject.  There  a  custom 
to  set  out  tithes  of  hops  by  the  tenth  row,  or  by  the  tenth 
hill  where  the  rows  were  unequal,  was  holden  bad,  be- 
cause it  might  lead  to  fraud ;  because  the  parson's  row  or 
bill  might  be  foreknown,  and  the  grower  might  be  induced 
to  manure  less,  or  otherwise  neglect  the  parson's  row  or 
hill.  So,  setting  out  by  the  tenth  ridge  of  com,  beginning 
from  the  chiu'ch  (cf ),  the  tenth  acre  of  wood  (tf),  or  the 
tenth  apple-tree  (y),  have  all  been  held  to  be  bad  modes 
of  tithing,  on  the  same  principle.  Now,  the  same  princi- 
ple applies  strongly  to  the  present  case,  for  the  more  the 
farmer  can  deprive  the  tithe  calf  of  its  sustenance,  the 
more  he  gains. 

With  respect  to  the  young  of  animals,  the  cases  are 
equally  at  variance  with  the  plaintiff's  proposition.  If  the 
tenth  born  animal  was  the  parson's  by  right,  there  would 
be  some  case  to  that  effect,  and  the  modes  of  tithing  lambs 
in  particular  parishes,  as  by  passing  them  through  a  wicket 
and  the  like,  would  not  be  law  {g).    The  tithe  of  lambs  is 


(a)  3  Anst.  640 ;  2  E.  &  Y.  1438.  (c)  Knight  ▼.  Hdltey^  7  T.  R.  86 ; 

(6)  1  Hob.  107 ;  1  E.  &  Y.  250.  2  B.&  P.  171 ;  2  E.  &  Y.  438. 

(c   7T.R.86;  2B.&P.  172;  2  (/)  5.  C.2  B.&P.205. 

E.  &  Y.  438.  (g)  3  Burn's  E.  L.  383.  No  par- 

(f/)  St  ebbs  V.  Goodloi'h,  1  Leon.  ticular  mode  of  tithing  latnbs  is 

99;  Moor,  913;  1  E.  &  Y.93.  pointed  out  by  the  common  law; 
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not  perfected  in  the  parson  until  the  lambs  are  severable  Exch.  of  Pleat, 
from  their  dams.   So,  with  respect  to  calves,  although  the 


parson  has  an  inchoate  right  immediately  upon  the  calf  be- 
ing dropped,  that  right  is  not  perfected  until  the  period  carrinqton  . 
at  which  by  law  the  calves  are  titheable.  If  the  right  were 
perfected  when  the  calves  were  dropped,  and  they  should 
die  before  the  weaning  time,  the  parson  would  be  the  loser. 
But  there  is  no  sound  reason  for  a  distinction  between  the 
tithe  of  calves  and  lambs.  It  is  true  that  the  mode  contended 
for  may  embarrass  the  farmer  in  the  improved  state  of  farm 
husbandry;  but  this  is  no  ground  for  disturbing  the  law. 
This  and  the  other  difficulties  of  the  rule  did  not  escape 
the  observation  of  Sir  Thonuis  Plumer  in  the  case  oiBear^ 
block  V.  Tyler  (a).     He  says,  "  Whdn  these  thirty  calves 
were  bom,  the  tithe-owner  was  entitled  to  some  three  of 
them;  I  say  some  three,  because,  till  they  are  set  out,  he 
cannot  have  a  right  to  any  particular  ones;  but  he  has  a 
general  inchoate  right  to  three:  they  are  his  property,  and 
the  farmer  is  bound  to  set  them  out  for  him;  the  farmer 
cannot  sell  them;  for,  if  he  does,  he  sells  three  that  belong 
to  the  tithe-owner."    **  The  law,"  he  adds,  **  says  that  he 
(the  parson)  is  to  receive  the  animal  not  instanter  on  the 
birth,  but  when  it  can  reasonably  maintain  itself;"  and  he 
proceeds,  ''the  consequence  of  this  rule  may,  perhaps, 
sometimes  prove  troublesome,  and  occasion  inconvenience 
on  both  sides;  the  farmer,  if  he  is  desirous  to  sell,  must  make 
an  agreement  with  the  tithe-owner,  otherwise  they  must 
wait  the  period  at  which  the  one  is  bound  to  set  out  and 
the  other  to  take  the  tithe.**    The  result  then  of  the  cases 
seems  to  be,  that  the  parson  is  entitled  to  a  fair  tenth  of  the 
subject  titheable  at  the  period  at  which  the  tithe  is  set 
out;  and  that,  in  order  to  ascertain  that  he  has  a  fair  aver- 


but  it  is  regelated  by  particular      gives  the  tithe-owner  the  full  tenth 
custom,  the  validity  of  the  custom      of  the  lambs  in  number  and  value* 
depending  upon  this,  whether  it         (a)  1  Jac.  566. 


^^  CASES  IN  THB  EXCHBQUBR, 

Exch.  of  Pleas,  age,  he  has  a  right  to  view  the  bulk  of  the  subjeet  tithea- 

^  '  ->  ble.     A  mode  of  tithing  which  may  lead,  or  operate  as  an 

Tratman  inducement,  to  fraud  is  void,  and  cannot  be  supported* 

0. 

Carrington.  ^  .  » 

Cur.  adv.  PuU. 


Bayley,  B.,  now  delivered  the  judgment  of  the  Court, 
This  was  an  action  against  a  tithe-owner,  the  vicar  of 
Berkeley,  for  not  taking  away  hb  tithe  calves ;  and  the 
only  question  was,  whether  they  were  duly  set  out. 

The  plaintiff  insisted  that  the  tenth  calf  in  order  of 
birth  was  the  tithe  calf,  and  as  each  tenth  calf  was  dropped 
he  gave  the  defendant  notice. 

The  defendant  insisted  that  the  plaintiff  was  to  keepaU 
his  calves  till  there  was  a  tenth,  in  order  that  the  defend* 
ant  might  have  an  opportunity  of  seeing  all  the  calves  to- 
gether; and  that  then  the  plaintiff  was  to  set  out  for  him 
one  of  the  ten,  of  an  average  goodness  with  the  rest;  and 
he  relied  first  on  the  practice  of  tithing  hay  and  com,  &c, 
where  the  whole  ten  parts  must  be  lefl  till  the  parson  may 
have  the  opportunity  of  seeing  whether  what  is  set  out  for 
him  as  the  tenth  is  really  a  tenth ;  and,  secondly,  upon  an 
expression  of  Sir  Thomas  Plumer  in  the  case  oiBearblock 
V.  Tyler. 

Where  tithe  is  to  be  taken  of  what  constitutes  an  entire 
crop,  and  where  all  ten  parts  are  produced  at  the  same 
time,  and  prepared  at  the  same  time  and  in  the  same 
manner,  it  is  no  unreasonable  restraint  upon  the  farmer 
to  be  obliged  to  leave  his  nine  parts  upon  the  land  till 
the  tithe-owner  may  have  the  opportunity  of  seeing  the 
whole;  and  it  is  only  a  reasonable  security  for  his  being 
fairly  dealt  with  to  require  that  he  should. 

But  is  there  any  analogy  between  the  case  of  hay  and 
com,  and  that  of  calves?  Calves  may  be  dropped  at  dif- 
ferent periods  of  the  year,  and  there  may  be  a  very  long 
interval  between  the  earliest  and  the  latest.    If,  for  in- 
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stanoe,  nine  are  dropped  in  March,  and  the  tenth  in  De-  E^ch.  of  pum, 

1831 
cembeVf  is  the  fanner  to  be  compelled  to  keep  the  nine     ^         '   - 

till  the  tenth  is  dropped?    Would  it  not  be  mo$t  unrea*      Tratman 
sonable  that  he  should?  Carrinqtok, 

Again,  though  the  tithe  is  due  the  moment  the  calf  is 
dropped,  the  fanner  is  bound  to  keep  it  until  it  will  of  it* 
self  live  upon  what  is  the  natural  food  of  its  mother.  Is 
the  farmer  to  be  bound  to  keep  the  other  nine  in  the  same 
way?  He  may  wish  to  sell  his  nine  that  they  may  be 
suckled  by  other  cows,  or  he  may  wish  to  dry  nurse  his 
own.    Why  should  he  be  restrained  from  so  doing? 

If  the  law  has  restrained  him  he  must  submit;  but  when 
the  question  is,  whether  the  law  has  or  has  not  restrained 
him,  the  inconveniences  which  would  result  from  tlie  re* 
straint  ought  to  be  considered. 

We  must,  therefore,  see  whether  the  law  has  restrain- 
ed him.  Gibson^  709,  says^  the  tenth  calf  is  due  to  the 
parson  of  common  right;  and  Bum,  in  his  Ecclesiastical 
Law,  adopts  the  same  rule  from  Gibson.  Gibson  lays 
down  the  same  rule  with  respect  to  colts^  708. 

In  an  anonymous  case  in  Brownlow  ^  GouldsborougKs 
Reports,  126  (a),  dower  was  demanded  of  the  third  part  of 
the  tithes  of  wool  and  lambs;  and  it  was  demanded  how 
the  Sheriff  should  deliver  seisin ;  and  the  Court  held  the 
best  way  was  to  deliver  the  third  of  the  tenth  of  the  wool, 
and  the  third  tenth  lamb,  that  is,  the  thirtieth  lamb. 

In  an  anonymous  case  (b)  a  custom  was  alleged  as  to 
lambs,  (as  to  which  the  times  of  birth  are  nearer,  and  there 
is  likely  to  be  more  difficulty  in  ascertaining  the  order  of 
birth),  that,  if  there  were  seven,  eight,  or  nine,  the  parson 
should  have  the  seventh,  eighth,  or  ninth  upon  certain 
terms;  and  if  there  were  ten,  the  parson  should  have 
the  tenth;  and  Berkeley  and  Jones,  Js.,  said,  the  canon 
law  was  so,  and  so  received  in  the  Spiritual  Court.     In 

(fl)  Mich.  9  Jac.  1 .  (6)  Cro.  Car.  403. 
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Excfi.  of  pteast  Ei-nste  V.  Waits  (a),  upon  a  bill  to  establish  moduses  and 

^     modes  of  tithing,  that  as  to  the  tithe  of  calves  was,  the 

Tkatman       vicar  to  have  every  tenth  calf  in  kind;  and  where  there 

Gaurinoton.  were  but  seven,  the  vicar  to  have  every  seventh,  paying  &c. ; 
and  this  mode  was  confirmed  and  established.  In  Brink' 
low  V.  Edmunds  (6),  a  custom  was  established,  by  which,  as 
there  alleged,  if  the  parishioner  had  ten  lambs,  the  tenth 
was  due  to  the  rector  on  St.  Marlis  day,  and  if  there  were 
seven,  eight,  or  nine,  then  he  was  to  have  one;  but  the 
authority  of  that  case  is  weakened  by  what  is  also  stated 
in  the  same  case,  that,  if  there  were  ten,  the  parishioner 
was  to  choose  two,  and  then  the  rector  was  to  choose  his. 
In  Bell  V.  Curson  (c),  a  custom  was  stated  for  the  inha- 
bitants, having  ten  calves,  to  pay  one,  and,  if  seven,  to  pay 
one.  So,  Gibson,  708,  states  a  custom  as  good,  where,  if 
there  be  seven,  the  parson  shall  have  one. 

The  reason  why  I  refer  to  these  customs  is,  to  shew 
that  the  payment  of  a  specific  calf  as  the  seventh, 
eighth,  or  ninth,  is  not  unreasonable;  for  the  ground 
insisted  on  by  Mr,  Curtoood  was,  that,  by  paying  a 
specific  calf  the  farmer  was  enabled  to  practise  fraud  on 
the  tithe-owner,  and  the  tithe-owner  was  liable  to  be  cheat- 
ed by  the  conduct  of  the  farmer.  These  modes  of  tithing, 
which  were  established  to  be  good,  are  instances  to  shew 
that  there  is  nothing  unreasonable  in  such  a  manner  of 
setting  out  tithe.  Comyns,  in  his  Digest,  sets  out  a  pror 
vincial  canon,  anno,  1305,  as  to  lambs,  by  which,  if  there 
be  seven,  Septimus  detur  rectori,  qui  tres  obolos  solvat  pa* 
rochiano;  si  rector  octavum  recipit,  det  denarium;  si  no^ 
num,  det  obolum,  out  expectet  ad  alium  annum  si  maluerii, 
€t  tunc  habeat  secundum  aut  tertium  agnum  sequentis  anr 
ni  {d) ;  but  this  part,  says  Comyns,  of  waiting  till  another 
year,  is  not  according  to  the  common  law,  which  requires 

(«)  Hil.  4  W.  &  M.;  1  Wood,  (c)  Hil.  T.  8  W.  3;  1  Wood,  377. 

^^^'  \d)  Com.  Dig.  Dismes,  (II.  6). 

(6)  Bunbury,  308. 


V. 

Carrinoton. 
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an  annual  payment  of  tithes.     It  should  seem,  therefore,  Exeh.  of  Pleas, 
that  Camyns  approved  of  the  residue  of  this  canon,  and     ^   ^^^*   , 
considered  it  as  agreeing  with  the  common  law  of  Eng-      Tratm an 
land. 

Laatly,  Mr.  Eagles  in  his  Law  of  Tithes  (a),  refers  to 
a  passage  in  Rebuffus^  also  noticed  in  a  curious  reading 
upon  the  law  of  tithes  in  the  possession  of  my  brother 
BoUand.      This  passage  may,  perhaps,  reconcile  every 
thing  upon  this  subject:    ^^  Decima  foetus  in  or  dine  nas- 
cendi  cognoscitur  et  decimo  natus  debetur:  si  verb  non 
appareat  quis  sit  decimus^  tunc  mediocris  prcestetur.*'     If 
you  know  which  is  the  tenth,  then  that  particular  ani- 
mal belongs  to  the  parson,  but  if  the  tenth  cannot  be 
ascertained,  he  is  to  have  one  of  the  ordinary  quality. 
This,  as  it  seems  to  me,  is  a  plain  intelligible  rule.     If 
the  order  in  which  they  are  bom  is  ascertained,  the  tenth, 
and  the  tenth  only,  is  the  parson's  right.     If,  from  the 
closeness  of  the  times  at  which  different  calves  or  other 
animals  are  dropped,  or  if,  from  other  causes,  it  cannot  be 
or  is  not  ascertained  which  was  the  tenth,  the  parson  shall 
have  neither  the  best  calf  nor  the  worst,  but  one  which 
may  fairly  be  deemed  an  average  calf.   And  this  may,  per- 
haps, reconcile  the  expressions  of  Sir  Thomas  Plumer 
in  Bearblock  v.  Tyler  (6).     In  that  case  there  were  above 
thirty  calves,  and  there  was  nothing  to  shew  in  what  order 
they  were  born.     There  was  no  notice  to  the  tithe-own- 
er to  specify  which  were  his;  and  all  were  sold  a  few 
days  after  their  birth.     Sir  Thomas  Plumer  might  well 
say,  under  these  circumstances,  that  the  tithe-owner  was 
entitled  to  some  three  of  them ;  but  until  they  were  set 
out,  he  could  not  have  a  right  to  any  three  in  particular. 
Upon  the  whole,  therefore,  we  are  of  opinion  that  where 
the  order  of  birth  is  ascertained,  as  it  has  been  here,  and 
the  parson  is  immediately  apprised  which  is  his,  so  as  to 

(«)  VoK  1,  p.  370.  (6)  1  Jac.  566. 
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^^X^'^'   remove  all  suspicion  of  unfairness,  the  tenth  is  the  only 

N      V  '  ^     calf  to  which  he  is  entitled,  and,  consequendy  that  the 

Taatm AN      present  action  is  maintainable  against  the  defendant  for  not 

Caiiinotoit.    taking  it  away.     Let  it  also  be  remembered,  that,  if  what 

I  have  mentioned  be  the  rule,  and  the  farmer  chooses,  as 

he  may,  to  dry  nurse  the  other  nine,  the  parson  has  this 

benefit,  that  he  is  entitled  to  the  tithe-milk  so  soon  as  the 

calves  are  weaned. 

Rule  discharged. 


A  notice  at  the 
foot  of  a  deda- 
ratton  in  eject- 
ment, lerTed 
before  term, 
which  omiti  to 
state  the  term 
in  which  the 
tenant  is  to 
appear,  is  toffi- 
denL 


Doe  9.  Roe. 

l^N  motion  for  the  common  rule  for  judgment  against  the 
casual  ejector,  it  appeared  that  the  notice  at  the  foot  of 
the  declaration,  which  was  regularly  served  before  the 
term,  omitted  to  specify  the  term  in  which  the  tenant 
was  to  appear. 

Bayley,  B. — The  notice  to  appear  generally,  where 
the  declaration  is  served  before  the  term,  cannot  mislead, 
and  b  a  sufficient  notice  to  appear  in  the  next  term. 


Common  rple  granted  (a). 


(a)  See  Doe  v.  Graves,  2  Chit.  Rep.  172. 
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Exch.  of  Pleat, 
1831. 

YouNQ  and  Another,  Assignees  of  Ireland  v.  Timmins     n     ^     ^ 

and  Another.  ^  Aoc/i^.i^p. 

Assumpsit  for  work  and  labour,  &c.,  by  the  bank-  Byanagree- 
rupt.     Plea— General  issue,  with  notice  of  set-off  on  the  mem,  reciting 

*^     ^  '  that  A,  B,  and 

prombsory  note  stated  below.  c.  D,  had  for 

The  cause  was  referred,  by  order  of  Nisi  /Via*,  to  a  employed*,  and 

barrister,  who  ordered  a  verdict  to  be  entered  for  the  de-  J«5.^|J  l^^y 

fendants,  and  made  a  special  award*  >"«  ^«  ^'^^^ 

*  111  which  they  from 

A  promissory  note  for  800/.,  given  by  the  bankrupt  to  time  to  Ume  ra- 
the defendants,  the  agreement  set  out  below,  and  a  bond,  ^  reciting 
conditioned  for  the  performance  of  the  agreement,  were  ^*],^^,j','"*^ 
annexed  to  the  award,  and  were  found  by  the  arbitrator,  quested  e.  f.  to 
The  agreement  wM  a.  follows:-  :^.Z 

"  Memorandum  of  agreement,  made  and  entered  into  on  "^^  *°^  ^\^ 

the  20th  day  of  January,  1826,  between  James  Willis  nen,  and  to  ex- 

«        .       .  .        ,        ccute  the  orders 

Ttrnmins  and  Samuel  Timmins,  of  Birmtngham,  m  the  or^.B.andc. 
county  of  Warwick,  general  factors  and  copartners,  of  the  fec^ri^'and 
one  part;  and  George  Ireland,  of  the  same  place,  work-  |U*J^^*^^J 
ing  brass  founder,  of  the  other  part: — Whereas,  the  said  his  trade,  for 

®  '^  the  said  A,  B. 

and  C.  Z>.  alone^ 
to  which  be  had  consented,  in  consideration  of  his  past  emplojrment,  and  also,  of  the  undertak- 
ing o(A.  B,  and  C,  D,  to  continue  to  employ  him  as  theretofore; — A.  B,  and  C.  D,  agreed  with  E, 
F.,  that  they  would,  during  tbt  joint  lives  of  themsehres  and  B,  F.,  continue  to  employ  him  in  exe- 
cuting their  order  as  theretofore,  and  upon  the  like  or  other  luual  terms,  subject  nevertheless,  to 
the  provisoes  and  agreements  thereinafter  mentioned ;  and  E>  F.  agreed  with  if.  B.  and  C.  Z>.  that 
he  would,  during  the  joint  lives  of  A,  B.  and  C.  D.,  work  for  and  execute  their  orders  for  them 
as  he  had  been  accustomed  in  his  trade  or  business,  in  a  good  and  workmanlike  manner,  and  at 
general  and  proper  prices  or  terms ;  and  that  he  would  not  at  any  time  work  for,  or  execute 
or  cause  to  be  executed,  the  orders  of  any  person  or  persons  whomsoever,  in  his  trade  or  business, 
without  the  consent  in  writing  of  A,  B.  and  C.  D^  which  consent  should  be  necessary  upon  every 
distinct  occasion,  and  should  contain  the  address  of  the  person  or  persons  for  whom  he  might  there- 
by be  permitted  to  be  employed,  and  also  the  specific  work  which  he  was  thereby  permitted  to 
perform :  but  it  was  provided  and  agreed,  that  in  case  A.  B.  and  C  D..  should  at  any  time  be  de- 
sirous to  put  an  end  to  that  agreement,  and  should  give,  or  cause  to  be  given,  at  least  three 
moDths'  notice  in  writing  to  B,  F»,  the  agreement  should  be  considered  as  at  an  end  and 
determined:  provided  also,  that  in  case  the  said  A.  B.  and  C.  Z).  should  at  any  time  have 
occasion  or  be  linder  the  necessity,  by  reason  of  the  urgency  or  extent  of  orders,  or  thould 
oiherwise  think  Jit,  they  should  be  at  liberty  to  employ  any  other  person  or  persons  to  execute 
orders  for  them  in  the  trade  or  business  of  E.  F» ;  and  that,  without  thereby  releasing  E.  F,  from 
hb  agreement  therein  contained  of  exclusively  working  for  the  said  A»  B.  and  C.  /).;  and  it  was 
provided  that  nothing  therein  contained  should  be  taken  to  restrain  or  prevent  E,  F.  from  execut- 
ing the  orders  of  any  person  or  persons  residing  in  the  city  of  Lomdon,  or  within  six  miles  thereof: 
— HeU,  first,  that  this  agreement,  being  in  partial  restraint  of  trade,  and  not  having  an  ade- 
quate consideration  to  support  it,  was  void. — And  secondly,  that  a  promissory  note  given  by  E.  F.  to 
A.  B*  and  C  D.  in  consideration  of  breaches  of  the  agreement,  in  working  for  other  persons,  was 
also  void,  and  could  not  be  set  off  by  A.  B.  and  C.  D,  in  an  action  against  them,  at  the  suit  of 
the  assignees  o(E»  F,  for  work  done. 
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Exch.  of  Pleas,  J.  W.  Timmins  and  S.  Timmins  have  for  some  time  past 

1831. 

employed 9  and  do  now  employ  the  said  G.  Ireland^  in  ex- 
ecuting the  orders  which  they  have  from  time  to  time  re- 
ceived for  brass  foundry;  and  whereas  the  said  J.  W.  Tim- 
mins and  S,  Timmins  have  requested  the  said  G.  Ireland 
to  enter  into  such  agreement  as  is  hereinafter  mentioned,  to 
work  in  such  his  trade  or  business  aforesaid,  and  to  exe- 
cute their  orders  by  manufacturing  and  making  goods  in 
the  way  of  his  trade,  for  the  said  J.  TV.  Timmins  and  S. 
Timmins  alone,  to  which  he  the  said  George  Ireland  did 
consent,  in  consideration  of  such  his  past  employment,  and 
also  of  the  undertaking  of  the  said  «/.  W.  Timmins  and  S, 
Timmins^  to  continue  to  employ  him  the  said  G.  Ire- 
land as  heretofore.  Now  these  presents  witness,  that,  in 
pursuance  of  the  said  agreement,  and  for  carrying  the  same 
into  effect,  they  the  said  J.  W.  Timmins  and  S.  Tim- 
mins  do  hereby  severally  and  respectively  agree  with 
the  said  G.  Ireland^  that  they,  the  said  «/•  W.  Ihn- 
mins  and  ^S'.  Ttmmins^  shall  and  will,  during  the  joint 
lives  of  themselves  and  the  said  G.  Ireland,  continue 
to  employ  the  said  G.  Ireland  in  executing  their  or- 
ders in  brass  foundry  as  heretofore,  and  upon  the  like 
or  other  usual  terms,  subject,  nevertheless,  to  the  provi- 
soes and  agreements  hereinafter  mentioned.  And  the 
said  G.  Ireland  does  hereby  agree  with  the  said  J. 
W,  Timmins  and  S,  Ttmmins,  in  manner  following  (that 
is  to  say),  that  he  the  said  G.  Ireland  shall  and  will, 
durmg  the  joint  lives  of  them  the  said  J.  W.  Timmins  and 
S.  Timmins  work  for  and  execute  the  orders  of  the 
said  J.  W.  Timmins,  and  S.  Timmins,  as  he  has  heretofore 
been  accustomed  to  do  in  his  said  trade  or  business  of  a 
brass  founder,  in  a  good  and  workmanlike  manner,  and  at 
general  and  proper  prices  or  terms ;  And  further,  that  he 
shall  not  nor  will  at  any  time  work  for  or  execute,  or  cause 
to  be  executed,  the  orders  of  any  person  or  persons  whom- 
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soever,  in  such  his  trade  or  business  of  a  brass-founder  as  Exch.  of  Pteas, 

1831. 
aforesaid,  without  the  consent  in  writing  of  the  said  J.  W.  ^  '  ^ 

Timmins  and  S.  Timmins  first  obtained  for  that  purpose.  Young 
and  which  consent  shall  be  necessary  upon  every  distinct  timmins. 
occasion,  and  shall  contain  the  address  of  the  person  or 
persons  for  whom  he  may  thereby  be  permitted  to  be  so 
employed,  and  also  the  specific  work  which  he  is  thereby 
permitted  to  execute  or  perform:  Provided  always,  and 
it  is  hereby  declared  and  agreed  by  and  between  the  said 
parties  hereto,  that,  in  case  the  said  J.  W.  Timmins  and 
S.  Timmins  shall  be  at  any  time  minded  or  desirous  to  put 
an  end  to  this  agreement,  and  of  such  their  mind  or  desire 
shall  give,  or  cause  to  be  given,  at  least  three  months' 
notice  in  writing  to  the  said  G.  Ireland^  then  and  in 
that  case,  and  from  and  after  the  expiration  of  such  no- 
tice, this  agreement  shall  be  considered  as  at  an  end  and 
determined,  any  thing  hereinafter  contained  to  the  con- 
trary thereof  in  anywise  notwithstanding.  Provided  also, 
and  it  is  hereby  further  agreed,  that,  in  case  they  the  said 
J.  W.  Timmins  and  S.  Timmins  shall  at  any  time  have  oc- 
casion, or  be  under  the  necessity,  by  reason  of  the  urgency 
or  extent  of  orders,  or  shall  otherwise  think  fit,  they  shall 
be  at  liberty  to  employ  any  other  person  or  persons  to 
execute  orders  for  them  in  the  trade  or  business  of  a 
brass-founder,  any  thing  herein  contained  to  the  contrary 
notwithstanding ;  and  that,  without  thereby  releasing  the 
said  G.  Ireland  from  his  agreement  herein  contained,  of 
exclusively  working  for  the  said  J.  TV.  Timmins  and  S. 
Timmins  :  And  provided  moreover,  and  it  is  hereby  lastly 
agreed,  that  nothing  herein  contained  be  taken  to  re- 
strain or  prevent  the  said  G.  Ireland  from  taking  or  exe- 
cuting the  orders  of  any  person  or  persons  residing  in  the 
city  of  London,  or  within  six  miles  thereof,  but  that  the 
said  G.  Ireland  shall  be  at  liberty  to  solicit  and  get  up 
the  orders  of  any  such  person  so  residing  as  aforesaid. 
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^'^if^i^''^'  in  the  same  manner  as  he  would  in  case  these  articles  of 
N«».^^«..L.^     agreement  had  not  been  entered  into,  any  thing  hertlii 
YouMo        contained  to  the  contrary  thereof  in  anywise  notwith« 
TiMMiNi.      standing.'* 

The  award  then  stated,  '*  touching  the  effect  of  the 
said  agreement  upon  the  mode  of  dealing  between  the 
said  bankrupt,  and  the  said  defendants,  thatt  if  the  said 
bankrupt,  G.  Ireland,  had  continued  to  trade  with  the 
said  defendants  upon  the  terms  upon  which  these  par- 
ties originally  dealt,  without  those  terms  being  altered  by 
the  said  agreement,  there  would,  upon  the  account  at  the 
close  of  it,  have  been  due  from  the  said  defendants  to  the 
bankrupt,  the  sum  of  52L  ds.  Sid. ;  and  that,  if  the  said 
bankrupt  and  the  said  defendants  were  to  be  considered 
as  trading  after  the  execution  of  the  said  agreement  and 
not  upon  the  terms  upon  which  they  originally  dealt,  but 
on  the  usual  terms  of  the  trade,  there  then  would  have 
been  due  upon  the  account  at  the  close  of  it,  from  the 
said  defendants  to  the  said  bankrupt,  the  sum  of  llj.  I0#. 
7k/.,  and  that  the  said  promissory  note  was  given  inde- 
pendently of  the  account,  and  in  consideration  of  breaches 
of  the  said  agreement,  committed  by  the  said  G.  Ire- 
land before  his  bankruptcy,  in  working  for  several  indivi* 
duals  in  manner  as  prohibited  by  the  said  agreement,  and 
that  several  instances  of  such  breaches  in  working  for  cus« 
tomers  of  the  defendants,  in  manner  as  prohibited  by  the 
said  agreement,  were  proved  before  the  said  arbitrator." 
A  rule  nin  was  obtained  last  MichaelinaeTerm,  by  Wad- 
dington,  to  set  aside  this  award,  and  enter  a  verdict  for 
the  plaintiffs,  against  which  cause  was  now  shewn  by — 

The  Attorney-Oeneral^  Gomlbmmf  Serjt.,  and  HilL — 
The  introductory  part  of  this  agreement  states,  that  the 
bankrupt  had  been  previously  employed  by  the  defend* 
ants;  he  must  therefore  have  been  fully  aware  of  the  na- 
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ture,  extent^  and  value  of  their  employment,  and  such  em-  ^'^^'\^(^^^^' 
ployment  was  a  sufficient  consideration  for  the  restraint  in 
question.  It  is  clear,  from  the  agreement,  that  the  de- 
fendants were  to  furnish  reasonable  employment.  But 
the  present  is  not  within  the  class  of  cases  as  to  restraint 
of  trade,  either  general  or  partial.  It  is  on  the  con- 
trary in  furtherance  of  trade.  These  parties  were  not 
rivals  in  trade,  but  the  interest  of  each  was  concurrent. 
The  bankrupt  was  to  employ  his  talents  for  the  benefit  of 
the  public,  through  these  defendants,  who  were  factors; 
and  it  was  for  the  interest  of  both  parties  that  the  trade 
should  be  carried  on  to  the  greatest  possible  extent.  If 
an  agreement,  by  a  servant  or  agent,  of  this  nature,  to  work 
for  one  employer  only,  were  invalid,  it  would  be  difficult 
to  say  how  the  common  contracts  of  hiring  and  service, 
which,  to  confer  a  settlement,  must  always  exclude  the 
working  for  any  body  else,  can  be  supported;  but  in  all 
the  settlement  cases  which  have  been  decided  on  such 
contracts,  it  has  never  been  supposed  that  they  were  void 
as  being  in  restraint  of  trade,  or  against  public  policy. 

But  if  this  agreement  be  construed  to  be  in  any  degree 
in  restraint  of  trade,  it  is  merely  a  restraint  within  certain  li- 
mits. It  can  hardly  be  said,  that  the  exception  of  the  me- 
tropolis is  colourable,  and,  at  all  events,  the  arbitrator  not 
having  found  that  fact,  it  cannot  now  be  assumed.  The 
question,  whether  such  exception  is  or  is  not  colourable, 
is  one  which  may  be  ascertained;  but  when  such  excep- 
tion is  bond  fidcy  it  is  impossible  for  the  Court  to  decide, 
on  the  ground  of  the  limits  being  reasonable  or  unreason- 
able. How  can  the  Court  ascertain  this?  Would  it  be  said, 
that  an  exception  of  one  or  two  counties  is  unreasonable, 
but  one  of  three  or  four  reasonable.  The  impossibility 
of  drawing  any  such  line  shews  that  the  only  question 
which  can  be  raised  as  to  the  extent  of  the  exception  is, 
whether  it  be  colourable  or  not. 

According  to  the  fair  construction  of  the  whole  of  the 
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^^*:^//''^«''  instrument  taken  together,  the  liberty  of  the  defendants  to 

employ  other  persons  must  depend  on  the  necessity  and 
urgency  of  orders.  They  had  agreed  to  employ  Ireland 
as  theretofore,  and,  coupling  that  stipulation  with  the  liber- 
ty of  employing  others,  it  means  that  they  must  still  en»- 
ploy  him,  but  that,  under  pressure  or  urgency  of  orders, 
they  might  also  employ  others. 

[Bayleyy  B. — Suppose  that  Ireland  had  sued  them  for 
not  employing  him,  would  not  his  complaint  be  answered 
by  their  saying  that  they  thought  fit  to  employ  others  ?]  - 
No,  for  by  the  previous  part  of  the  agreement,  they 
were  bound  to  employ  him  according  to  the  prior  employ- 
ment, and  in  the  same  mode  as  theretofore.  The  words 
*'  or  should  otherwise  think  fit,"  must  be  construed  by  re- 
ference to  the  other  parts  of  the  instrument;  as,  in  con- 
struing an  act  of  Parliament,  general  words  at  the  end  of 
a  clause  are  frequently  held  to  be  restrained  by  refer- 
ence to  the  preceding  parts.  In  the  act  for  the  better  ob- 
servance of  the  Lord*s  day  (a),  fur  instance,  the  general 
words  ''  or  other  person  whatsoever,"  have  been  constru- 
ed to  be  restrained  by  the  particular  preceding  enumera- 
tion, and  only  to  include  persons  ejusdem  generis,  and 
not  to  apply  to  trades  which  have  been  introduced  since 
the  statute. 

The  principle  to  be  collected  from  the  cases  of  Aliichell 
V.  Reynolds  (6),  Chesman  v.  Nainby  {c),  Bunn  v.  Guy  {d), 
Davis  Y.  Mason  (e).  Homer  v.  Ashford{f),  and  Widens  v. 
Evans  (^),  seems  to  be,  that,  though  for  a  partial  restraint 
of  trade  there  must  be  some  consideration,  yet  the  Courts 
cannot  enter  narrowly  into  the  extent  of  such  considera- 
tion. In  Davis  v.  Mason,  Lord  Kenyan  says,  *'  I  do  not 
see  that  the  limits  are  necessarily  unreasonable,  nor  do  I 

(a)  29  Car.  2,  c.  7.  (d)  4  East,  190. 

(^)  1  P.  Wms.   181;  10  Mod.  (f)5T.  R.  118. 

130.  (./*)  3  Ring  322. 

(f)    2  Stra.    789,    Lcl.    Raym.  (g)  3  Y.  &  J.  318. 
1456,  Bro.  Pail.  C as.  349. 
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know  how  to  draw  the  line."    In  the  present  case  there  is  E*c*.  ^  p/<?m, 
surely  some  consideration;  and,  considering  the  nature  of 
the  trade,  the  limits  do  not  seem  more  unreasonable  than 
in  the  case  of  Davis  v.  Mason,  and  many  of  the  other 
cases  which  have  been  cited  on  this  subject.  .> 

But,  secondly,  it  remains  to  be  seen,  how  far  the  promis- 
sory note  is  affected.   Does  it  follow,  even  if  the  agreement 
were  void,  that,  the  parties  having  had  differences,  and  hav- 
ing made  a  settlement,  and  ascertained  the  sum  which  was 
due,  and  that  sum  being  secured  by  a  promissory  note, 
the  defendants  cannot  recover  on  such  promissory  note,  or 
rather  cannot  retain  on  such  note  ?  for  the  present  remedy 
they  seek  on  the  note  is  in  the  nature  of  a  retainer,  rather 
than  of  a  recovery.     It  makes  a  considerable  difference  in 
such  case,  that  the  parties  seek  to  set  off  or  retain,  and 
are  defendants,  and  not  suing  upon  the  note.     This  case 
is  much  stronger  for  the  defendants  than  the  mere  settle- 
ment of  an  account.    In  Skyring  v.  Greenwood  {a),  and  in 
Shaw  V.  Picton  {b),  it  was  held,  that  a  settlement  of  the  ac- 
counts was  binding  upon  the  parties.     A  doubtful  right 
has  always  been  held  a  good  consideration.     The  ques- 
tion in  the  present  case  must  at  least  be  admitted  to  be 
doubtful.   Then,  if  parties  meet  and  make  a  settlement  of 
a  doubtful  right,  such  settlement  must  be  binding,  or  else 
parties  must  always  bring  such  points  before  a  Court  of 
law  for  its  adjudication.     There  is  also  a  good  moral  con- 
sideration for  this  promissory  note ;  for  the  defendants  had 
always  performed  thefr  part  of  the  agreement,  and  Ire- 
land  had  broken  his.     He  was  therefore  morally  bound, 
and  a  moral  obligation  is  a  sufficient  consideration  to  sup- 
port an  assumpsit. 

Adams,  Serjt.,  and  Waddington,  contra. — Agreements 

(a)  4  B.  &  C.  281;  6  D.  &  R.      201;  and  see  SImw  v.  Dartnell,  6 
401;  1  C.  &P.  517,  5.  C.  B.&C.  56;  9D.  &R.  54,  5.C. 

(b)  4  B.  &  C.  715;  7  D.  &  R. 

A  a2 
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'^"^*i  ^f^*'  "  ^^  ''^  exercised  as  they  think  fit  Suppose  the  defend- 
ants had  found  some  other  workman^  and  had  thought  fit 
to  withdraw  their  work  from  the  plaintifi*^  and  give  it  to 
the  other  workman,  what  a  situation  the  plaintiff  would 
have  been  in.  If  the  plaintiff  were  out  of  employment  for 
six  months,  could  he  have  maintained  any  action?  The  first 
answer  would  have  been,  we  have  had  no  orders  to  be 
executed.  The  second  answer  might  be,  we  have  em- 
ployed other  persons  as  we  thought  fit.  There  is  certainly 
the  expression,  *'  as  heretofore;**  but,  at  all  events,  the  ex- 
tent of  the  employment  was  confined  of  necessity  to  the 
orders  to  be  received  by  the  defendants;  and,  I  am 
therefore  of  opinion,  that  this  is  a  partial  restraint  of 
trade,  but  that  there  is  no  adequate  consideration,  so  as 
to  give  the  defendants  a  right  to  insist  on  the  set  off  in 
question. 

The  next  point  is — whether,  giving  the  note  for  the 
amount  of  the  breaches  of  the  agreement  was  conclusive, 
and  enforced  Ireland  to  submit.  I  quite  agree  that  a 
promissory  note  imports  a  consideration  primd/acie^  but 
I  cannot  agree  that  it  is  equivalent  to  payment.  I  think, 
that  when  the  payee  is  called  on  to  make  payment  con- 
trary to  public  policy,  he  is  not  obliged  to  pay,  but  that 
he  is  at  liberty  to  prove  the  facts  which  shew  that  such 
payment  ought  not  to  be  made.  I  am  therefore  of  opin- 
ion, on  the  second  point,  that  the  consideration  of  thia 
note  was  sufficiently  impeached,  and  therefore,  that  the 
defendants  could  not  set  it  off  in  this  action* 

The  remaining  question  is,  what  is  the  amount  to  be  re- 
covered.  The  arbitrator  has  found,  that,  if  the  dealings 
had  continued  on  the  terms  upon  which  these  parties  origin* 
ally  dealt,  there  would  have  been  due  52L  9<.  8d.,  but  we 
do  not  know  what  those  terms  were.  They  may  have  been 
higher  on  account  of  an  exclusive  employment.  It  is  im- 
possible to  say  why  they  receded  from  those  terms;  it 
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may  be  conjectured  that  they  receded  from  them  on  the   Bxch.  of  PUat, 

terms  of  the  new  agreement.     If  the  assignees  repudiate 

the  agreement,  why  should  the  parties  be  deemed  to  have 

been  dealing  on  the  old  terms?    We  cannot  know  that 

they  would  have  continued  to  deal  on  those  terms.    What 

terms  then  can  we  say  that  these  parties  were  deaUng  on, 

except  the  usual  terms  of  the  trade  ?    Those  terms  entitle 

the  present  plaintiffs  to  recover  11/.  lOs.  Id. 


Vauohan,  B. — I  am  of  the  same  opinion.     It  seems  to 
me  that  there  is  no  difficulty  in  applying  the  law  the  mo- 
ment we  have  ascertained   the  facts.      Mitchell  v.  Rey-^ 
nolds  {a),  and  Chesman  v.  Nainby  (6),  are  the  leading  cases 
on  this  subject,  and  the  principles  of  the  law  are  there 
laid  down  in  a  manner  that  cannot  be  mistaken.     It  is 
clear,  that  a  general  restraint  of  trade  is  void;  it  is  equally 
cl^ar,  tiiat  a  partial  restraint  of  trade  may  be  good  or  may 
be  bad,  and  that  the  question  whether  it  is  good  or  bad 
depends  on  the  adequacy  of  the  consideration.     From  the 
end  of  the  case  of  Mitchell  \.  Reynolds,  it  appears  that  the 
Courts  will  consider  whether  the  restraint  of  trade  is  fair 
and  reasonable  under  the  circumstances;  and  that  must 
be  collected  from  the  particular  instrument.     Upon  the 
whole  of  the  agreement  now  before  the  Court,  it  appears 
to  me,  that  the  present  is  a  partial  restraint  of  trade,  and 
that  there  is  no  adequate  consideration  for  such  restraint 
of  trade.     The  defendants  are  to  employ  Ireland  '^  as 
heretofore,"  subject  to  the  proviso  which  has  been  stated. 
The  Messrs.  Timmins  might,  under  this  proviso,  deter- 
mine the  employment ;  but  there  is  no  reciprocal  power  of 
determining  the  agreement  on  the  part  of  Ireland;  and 
the  agreement  is,  on  this  point,  manifestly  unjust.  Either 
from  the  urgency  of  orders,  or  as  they  might  otherwise 
think  fit,  the  defendants  were  to  be  at  liberty  to  employ 


(fl)  1  P.  Wms.  181;    10  Mod.  (ft)  2Stra.739;  S.  C  Ld.Raym. 

1 30.  1 456 ;  Bro.  Pari.  Cas.  349. 
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Sjeeh.  of  Pleas,  Other  persons,  and  that  without  releasing  the  plaintiff  from 

his  agreement  to  work  for  them  exclusively.  It  is  impos- 
sible to  read  this  instrument  without  seeing  that  it  leaves 
Ireland  completely  at  the  mercy  of  the  defendants.  It  is 
clearly  unjust  that  they  should  be  left  at  liberty  to  employ 
other  persons  without  any  reciprocal  liberty  to  Ireland. 
The  restraint  is,  therefore,  void;  and,  if  that  be  void,  then 
the  promissory  note  which  was  taken  to  secure  the  dama- 
ges for  the  breaches  of  this  void  agreement  must  be  also 
void.  The  plaintiffs  cannot,  however,  repudiate  this 
agreement,  and  take  the  benefit  of  it;  and  they  are, 
therefore,  entitled  only  to  recover  the  smaller  of  the  two 
sums. 

Holland,  B. — This  is  an  agreement  between  persons  in 
the  situation  of  factors,  and  another  person  who  was  a 
workman ;  and  the  stipulation  was,  that  the  latter  should 
work  for  the  former  exclusively,  within  certain  limits. 
They  claim  a  large  right  over  this  person ;  and  I  am  of 
opinion,  that,  to  maintain  such  a  restraint,  there  ought  to 
be  a  mutuality  between  the  parties.  Where  the  work  is 
merely  dependent  on  the  personal  skill  of  one  person,  and 
the  restraint  can  only  operate  to  the  loss  of  that  one  per- 
son, such  restraint  is  not  so  prejudicial  to  the  interests  of 
the  public ;  but,  where  the  person  restrained  is  in  the  si- 
tuation of  a  manufacturer  of  this  description,  who  must 
necessarily  keep  a  number  of  men  in  his  employment,  to 
be  put  on  any  work  in  which  he  should  be  employed,  it 
becomes  a  much  more  material  question  as  affecting  the 
interests  of  the  public.  See  what  the  defendants  could 
call  upon  Ireland  to  do  under  this  agreement.  They 
may  call  upon  him  to  keep  his  factory  always  ready,  and 
to  have  workmen  also  ready  to  be  put  on  at  any  time, 
though  he  may  have  had  no  employment  from  them  for  a 
long  period  before.  Then,  the  defendants  do  not  stipu- 
late to  give  Ireland  all  their  work ;  and  it  was  put  proper- 
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ly  at  the  bar  that  the  words  of  the  proviso  would  have  fur-  ^ch.  of  pieas, 
nished  an  answer  to  an  action  by  Ireland  against  tlie  de- 
fendants for  not  supplymg  him  with  work.  Another  part 
of  the  agreement  is  material ;  it  does  not  bind  Ireland 
merely  whilst  in  trade,  but  it  seems  to  bind  him  for  life. 
They  have,  therefore,  the  power  of  compelling  Ireland  to 
continue  the  trade  in  question.  He  could  not  say,  under 
the  stipulations  of  this  agreement,  I  am  leaving  Birming- 
ham,  or,  I  am  retiring  from  trade ;  so  that  he  was  obliged 
all  his  life  to  continue  his  trade  in  Birmingham.  Upon 
these  grounds,  I  am  clearly  of  opinion  that  this  agreement 
cannot  be  supported,  and  I  am  equally  clear  that  the  note 
cannot  be  supported.  A  note  is  only  a  promise  to  pay. 
It  is  not  payment.  After  payment,  it  is  true  that  the  ac* 
count  cannot  be  ripped  up;  but,  unless  a  note  get  into  the 
hands  of  a  third  person,  it  is  clear  that  the  consideration 
may  be  gone  into. 

Verdict  entered  for  plaintiffs  for  11/.  10«.  'l^d. 


Elkins,  one  of  the  Side  Clerks,  &c.,  in  the  Office  of  Pleas, 
and  Another,  r.  Harding,  Gent.,  &c. 

I  HIS  was  an  action  of  assumpsit  brought  by  the  plain-  a  clerk  in 

tiffs,  one  of  whom  was  a  side  clerk  of  this  Court,  and  the  Exekequert  sih 

other,  at  the  commencement  of  the  suit,  an  attorney  of  the  i^',^[^ntiuSi' 

Court  ot Kings  Bench,  to  recover  a  debt  due  from  the  de-  ^  Exi^tquer 

.  privilege,  by  cfl* 

fendant,  an  attorney  of  the  King's  Bench,  and  not  an  attor-  j^jMofpriTUege, 
ney  of  this  Court,  for  business  done  for  the  defendant  in  Se*{Slr'#^ 
the  Court  of  Exchequer,    At  the  trial  the  plaintiflFs  reco-  ?*»«*»  doet  not 

•*  •  lo*e  bii  priTi- 

Tered  the  sum  of  2/.  Is,  lege. 

^._  ^yii ji »  ill—-.— 

The  defendant,  when  the  cause  of  action  arose,  and  fore,  a  clerk  in* 

court,  and  an 

attorney  of  the 
King^i  Benehf  sued  an  attorney  of  the  King*s  Bench  by  eajna$  of  privilege,  and  recovered  lew 
than  bU : — U€ld,  that  it  was  not  a  case  within  the  London  Court  of  Requests  act,  39  &  40  Q99, 
8,  c.  104; 
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Elkins 

V. 


Exeh.  of  Pleas,  when  the  action  was  commenced,  was  an  inhabitant  of  and 

J831 

resident  in  the  city  of  London^  paying  rent,  and  exercising 

his  business  as  an  attorney-at-law  therein.     The  action 
Qardimo.      ^^  commenced  by  capias  of  privilege. 

On  a  former  day,  R.  V.  Richards  obtained  a  rule  to 
shew  cause  why  the  defendant  should  not  be  at  liberty  to 
enter  a  suggestion  on  the  roll,  pursuant  to  the  statute  S9 

6  40  Oeo.  3,  c*  104.  He  relied  upon  the  case  o{  Bum  v. 
Pasmore  (a),  in  which  it  had  been  decided  by  Liiiledale^ 

(a)  Burn  v.  Pasmore,  Kin^s  Benchj  Michaelmas  Term,  1830. 

The  pliuDtiff,  an  attorney  of  the  King's  Bench,  brought  an  action 
against  the  defendant,  an  attorney  of  the  same  Court,  by  bill,  and  reco- 
rered  less  than  61,  The  defendant  resided  within  the  city  of  London, 
upon  which  ground  R.  V,  Richards  obtmned  a  rule  nisi  to  enter  a  sug- 
gestion upon  the  roll,  in  pursuance  of  the  stat.  39  &  40  Geo.  3,  c.  104 ; 
and  the  question  was,  whether  the  statute  applied  where  the  plaintiff 
and  the  defendant  were  attomies. 

Coliman  shewed  cause. — An  attorney  plaintiff  suing  an  ordinaijrper- 
son  by  attachment  of  privilege  is  not  within  the  statute ;  but  he  may 
wiu?e  his  privilege  if  he  so  please,  in  which  case  he  would  be  ^tMn  the 
statute.  It  is  true,  that  the  plaintiff  docs  not  sue  by  attachment  of  pri- 
vilege in  this  case,  but  he  does  not  therefore  waive  lus  privilege :  he 
can  only  proceed  by  bill  against  an  attorney.  He  dted  Board  v.  Parker, 

7  East,  47;  Hetherington  v.  Lowth,  2  Str.  837;  Parker  v.  Vaugkam, 
2  B.  &  p.  29 ;  RaUUffe  v.  Be*/ejf,  2  Str.  1141;  Barker  v.  Pal^ner,  6  T. 
R.  524. 

R.  r.  Riohards,  contrd. — It  is  immaterial  whether  the  plaintiff  waivea 
bis  privilege  voluntarily,  or  is  compelled  to  do  so  by  reason  of  the  cha- 
racter of  the  defendant;  for,  in  the  result,  he  is  equally  reduced  to  the 
situation  of  an  ordinary  pluntiff. 

LiTTLSDALB,  J. — ^Au  attomey  not  suing  by  attachment  of  privilege, 
sues  as  a  common  person,  and  is  not  entitled  to  the  privileges  of  an  at- 
tomey. In  this  case,  the  defendant  being  an  attomey,  the  privilege  of 
the  defendant  is  lost,  and  he  must  be  considered  as  suing  as  a  common 
person.    As  a  private  individual  ,he  is  not  entitled  to  his  costs,  and 

therefore  the  rule  must  be  made 

Absolute. 
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J.,  that  an  attorney  of  the  King's  Bench  suing  an  attor-  Exeh,  of  Pleat, 
ney  of  the  same  Courts  lost  his  privilege,  and  was  within  ^ 

the  operation  of  that  statute.  Elrirs 

V, 

Harding. 
Chilton  shewed  cause. — The  case  of  Burn  v.  Pas- 
more  is  in  direct  opposition  to  that  of  Hodding  v.  War" 
rand  (a) ;  but  it  is  unnecessary  to  impeach  the  authority 
of  that  case,  because  it  was  decided  upon  the  ground 
that  the  defendant,  being  an  attorney  of  the  same  Court, 
the  plaintiff,  though  also  an  attorney,  was  not,  in  fact,  suing 
by  privilege.  That  decision,  therefore,  leaves  untouched 
the  cases  of  Board  v.  Parker  (6),  and  Johnson  v.  Bray  (c), 
by  which  it  was  established,  that  a  plaintiff  who  sues  by 
privilege;  is  not  within  the  act.  Now,  the  plaintiffs  here 
do  sue  by  privilege,  and  the  question  is,  could  they,  un- 
der the  circumstances,  so  sue.  If  the  clerk  in  court  had 
been  sole  plaintiff,  he  clearly  might  sue  by  capias  of  pri- 
vilege an  attorney  of  another  Court.  That  was  decided 
in  Walker  v.  Rushbury  (rf),  and  Bowyer  v.  Hoskins  {e),  in 
which  it  was  held,  that  a  clerk  in  court  might  even  ar- 
rest an  attorney  of  the  other  courts.  Then,  does  a  clerk 
in  court,  by  suing  with  a  person  not  entitled  to  the  pri- 
vilege of  the  £arcA^9i/^r,  lose  his  privilege?  A  privileged 
person  sued  with  persons  not  entitled  to  privilege,  loses 
his  privilege ;  and  it  is  reasonable  that  he  should  do  so, 
because  a  plaintiff  ought  not  to  be  harassed  by  the  ne- 
cessity of  proceeding  by  different  modes  against  the  seve- 
ral parties  to  a  joint  contract;  but  there  is  no  authority  to 
extend  that  doctrine  to  a  privileged  plaintiff  joined  with 
a  common  person;  and  the  reason  for  extinguishing  the 
privilege  does  not  apply  to  such  a  case.  Whatever  may 
be  the  rule  in  other  Courts,  it  is  clear,  that,  in  this  Court, 


(fl)  7  East,  46,  n.  (</)  9  Price,  17. 

{h)  7  East,  46.  (e)  1  Y.  &  J.  199. 

(c)  2  B.  &  B.  655. 
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Exck,  of  Pietu,   the  privilege  is  not  lost.     The  ground  upon  which  Exche* 

quer  privilege  stands  is,  that  the  king*s  business  may  not 
be  impeded  through  the  absence  of  his  officers ;  and  this 
reason  holds  equally  strong  in  cases  where  the  officer  is  a 
sole  plaintiff,  or  sues  with  others.  Accordingly,  we  find 
many  entries  in  Burton^  in  which  the  privilege  of  one  co- 
plaintiff  was  the  ground  of  the  jurisdiction  of  the  Court 
in  respect  of  both.  Dixon^  clerk  of  the  pipe,  and  two 
others,  not  having  privilege,  r.  Walker  (a) ;  Clarke ^  second- 
ary, and  two  others  r.  Wolfe  (6);  Hanlewood^  unus  nu- 
meraiorum,  et  alius  quer*  in  debito  sur  privilege  de  Hasle* 
wood  tanlum  (c);  Edoiph,  civis  London,  et  Thorp^  unus 
baronum  v.  WhaUey,  super  privilegium  baroms  tantum(d). 
In  Easier 9  IS  Jac.  1,  {Roll.  211),  a  suit  was  prosecuted 
in  the  Ecclesiastical  Court  at  York,  against  Beatrice, 
daughter  and  heir  of  Robert  Browne,  who  was  married'  to 
Michael  Staunton,  one  of  the  clerks  in  the  King's  Remem- 
brancer's Office,  suggesting  that  the  said  Browne  bad  made 
a  will,  whereby  he  had  given  his  lands  from  his  daughter. 
Staunton  moved  the  Court  for  a  prohibition ;  and  it  was 
asserted,  that  a  prohibition  ought  not  to  be  granted  in  that 
case,  because  the  suit  was  only  against  the  wife,  and  for 
her  inheritance,  and  he  no  party  to  it;  which  case  was  of- 
ten debated  in  Court  by  counsel  on  both  sides;  and  after 
many  precedents  shewn,  tarn  ex  parte  Remem.  regis,  quam 
ex  parte  did  pVitorum  aUegantur  quod  barones  did  et 
mimstri  hujus  cur'  ae  eorum  uxores  Kentes  conjunctim 
causam  actionis  poterint  impVitare,  tarn  in  hoc  scdo 
quam  in  camerd  Scdjy  et  quod  non  debent  alibi  impFitare 
nee  in  pFitum  trahi  pro  ierris  et  catallis  suis^  et  super  inde 
petiit  prohibitionem  et  ei  conceditur,*'  &c.  {e). 

(a)  1  Bart  48.  (c)  From    the    most    ancicut 

{b)  lb.  times,  the  persons  employed  in 

(c)  Id.  50.  the  king^s  service,  at  bis  Exche-^ 

{<ri)  lb.  quer,  were  wont  to  enjoy  several 
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/J.  V.  Richards f  contra, — The  authority  of  the  case  of  Ejteh.o/pUatf 
Burn  V.  Pasmore  is  not  disputed;  and  it  is  admitted,  that 


1831. 


priTileges.  The  records  of  the 
first  period  that  relate  to  this  sub- 
ject, are  not  so  clear  and  full  as 
those  of  the  second  period.  How- 
even  in  the  former,  we  find  the 
barons  and  officers  of  the  Exche- 
quer had  then  divers  immunities 
allowed  to  them,  per  lihertatem 
iedendiadtcaccarium,  in  respect  of 
their  attendance  there.  Some  of 
the  cases  are  mentioned  in  the 
dialogue  de  Scaccario,  L.  1 ,  cap.  8. 
The  records  of  the  subsequent 
times  speak  more  distinctly.  They 
mention  the  privilege  of  .implead- 
ing and  being  impleaded  In  the 
Exchequer  only;  freedom  from 
toll  for  things  bought  for  their 
own  use;  freedom  from  suits  to 
coimty  courts,  hundred  courts, 
&C.;  and  other  privileges.  It  is 
also  to  be  understood,  that  several 
of  the  residents  at  the  Exchequer, 
had  privileges  not  only  for  them- 
selves, but  also  for  their  clerks 
and  their  men.  Several  instances 
of  these  things  are  collected  in 
Madoz  Hist,  of  the  Exchequer, 
c.  20,  s.  7*  la  the  d8th  year  of 
King  Henry  Srd,  a  writ  Was  sent 
to  the  sheriff  of  Norfolk,  reciting, 
thai  whereas,  by  the  ancient  cus- 
tom and  assize  of  the  Exchequer, 
no  Baron  of  the  Exchequer,  or 
other  officer  in  fee  attending  there, 
ought  to  plead  or  be  impleaded  in 
any  other  place  besides  the  Ex- 
ekequer;  and  commanding  the 
sheriff  to  remove  a  plea  which  de- 
pended in  the  county  court  be- 


tween Master  Roger  de  Gosebec, 
who  resided  at  the  Exchequer  for 
the  Marshall  of  England,  and 
William  de  Ey$,  and  others,  into 
the  Exchequer-,  and  to  summon 
the  parties  defendants  to  be  there 
to  answer  in  the  premises,  (Trin. 
Commun.  38  H.  3,  Rot.  19,  a). 
The  same  King  Henry  3rd,  in  the 
39th  year  of  his  reign,  granted 
and  confirmed  to  the  barons  that 
sat  at  the  Exchequer,  all  the  an- 
cient liberties  and  freedoms  which 
the  barons  of  the  Exchequer  had 
in  the  time  of  his  predecessors, 
kings  of  Enghnd,  and  which  the 
barons,  then  living,  had  in  his 
own  time,  as  well  in  pleas  moved 
and  exactions  made  for  their 
lands,  rents,  tenements,  fees,  and 
possessions;  as  also  in  respect  of 
trespasses  and  injuries  done  to 
them  and  their  men;  and  granted 
that  they  should  enjoy  the  said 
liberties  as  fully  as  any  barons  of 
the  Exchequer  in  times  past  had 
enjoyed  the  same,  (Memor.  39 
H.  3.  Rot.  7,  a.).  The  King's 
treasurer  had  the  privilege  of 
suing  and  being  sued  only  in  the 
Exchequer,  As  in  the  case  of 
Hugh  de  Patesbule,  (Memor.  22 
H.  3,  Rot.  9,  b.);  and  FhiUipp 
Lovetl,  (Ex.  Memor.  40  H.  3,  Rot. 
5,  a.) ;  Alexander,  treasurer  of  iS^. 
FauTs,  London,  baron  of  the  £x^ 
chequer,  (Trin.  Commun.  29  H.  3, 
Rot.  11,  b.);  and  Nicolas  de  Criott, 
baron  of  the  Exchequer,  (Hil. 
Commun.  49  H,  3,  Rot.  7y  a.) 


Elkins 

V, 

Hardino. 


350 


CASES  IN  THE  EXCHEQUER, 


Etch,  of  Pleas,  this  case  would  come  within 

if  the  privilege  of  the  clerk 


had  the  like  pri?ilege.    Robert  de 
FulAam,  constable  of  the  Eiche- 
quer,  sued  the  priour  of  Michel- 
hum^  and  another  person,  in  the 
Exchequer,  for  a  debt,  (Memor. 
dS  H.d,  Rot.  8,  a.).  John  Peverel, 
constable  of  the  Exchequer,  im- 
pleaded Osbert  Wynd  and  others, 
for  beating  and  wounding  his  ser- 
vant, Eudt  Huddock,  (Memor.  61 
H.  3,  Rot.  7,  a.).    Robert  de  Ex- 
tant, was  summoned  into  the  Ex- 
chequer,   to    answer    William    de 
Mebume,  a  chamberlain  of  the 
Exchequer,  for  beating,  wounding, 
and  evil  intreatiug  his  men,  (Ex. 
Memor.28H.3,Rot.2,b.).  Rich- 
ard de  Later  was  summoned  to 
appear  in  the  Exchequer,  to  an- 
swer Richard  de  Oxhay,  a  cham- 
beriain  of  the  Exchequer,  for  beat- 
ing Simon  de  Mikelfield,  his  man, 
(Memor.  39  H.  3,  Rot.  3,  b.).  Ro- 
ger de  le  Grene  was  summoned 
into    the   Exchequer,   to  answer 
Baldwin  de  Litle,  a  chamberlain 
of  the  Exchequer,  for  a  trespass 
done  to  him  in  his  manour  be- 
longing to  the  sud  chamberlain- 
ry,  (Ex.  Memor.  42  H.  3,  Rot.  10, 
a.);  and  Herbert  le  Mercer  and 
his  man  were  summoned  in  like 
manner,  to  answer  William  Mau- 
duit,  a  chamberlain  of  the  Exche- 
quer, for  a  trespass,  (lb.  Rot.  11, 
a.).    Two  persons  were  summon- 
ed into  the  Exchequer,  to  answer 
Richard  de  Oxey,  a  chamberliun 
of  the  Exchequer,  for  breaking  his 
mew,  and  taking  thence  a  hawk, 
(Memor.   42  H.  3,  Rot.  1,  b.). 


the  provision  of  the  statate, 
in  court  did  not  intercept  its 

Stej^en  de  Elcott  and  others  were 
summoned  to  appear  in  the  Ex- 
chequer, to  answer  to  James,  Earl 
of  Albermarl,  chamberlain  of  the 
Exchequer,  and  John  Siuntonf  (the 
Earl's  consuble  ofSkipiom  Castle), 
for  an  assault  and  battery,  (Pasc. 
Commun.  62  &  63  H.  3,  Rot.  10, 
a.).     Amicia,  Countess  of  Detfon, 
was  summoned  to  appear  there, 
to  answer  to  Isabella,  Countess  of 
Albermarl,  chamberlainess  of  the 
Exchequer,  for  the  issues  of  cer- 
tain lands,  (lb.  Rot.  11,  a.);  af- 
terwards, the  King  having  com- 
manded the  barons  to  transfer 
into  the  Common  Bench  all  plaints 
depending  before  them   between 
Amicia,  Countess  of  Devom,  and 
Isabella,  Countess  of  Albermarl; 
but  in  rqjrard   the  said   Isabella 
was,  by  her  attorney,  constantly 
attending  on  the  King's  service  in 
the  office  of  chamberliun  of  the 
Exchequer,  the  King  commands 
the  Barons  to  adjudge  in  the  Ex- 
chequer upon  all  pUunts  wherein 
she  was  concerned,  as  according 
to  right  and  usage  they  ought  to 
do,  (Hil.  Commun.  66  H.  3,  Rot 
6,  a.).  John  de  Maiham,  a  person 
employed  in  the  Chamberlain's 
office,  sued    William  le  Sumeter 
and  another,  in  the  Exchequer,  for 
driving  away  and  ill-treating  his 
cattcll,  (Pasc.  Commun.  18  H.  3, 
Rot.  6,  a.).     Taj/lefir,  the  usher, 
sued   Waiter  Warn  in  the  Exche- 
quer, for  nut  mowing  his  meadow, 
and  gathering  in  the  hay  in  due 
time,  whereby  the    hay  was  all 
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operation.     The  only  question^  therefore^  is,  whether  the  Exch.  of  puat, 
clerk  in  court  can,  by  suing  by  capias  of  privilege,  oust  ^ 

Elkins 
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spoiled;  to  his  damage,  half  a 
mark :  Waiter  came  and  pleaded, 
that  he  duly  mowed  the  said 
meadow  and  got  in  the  hay,  and 
that  the  hay  was  not  spoiled  by  his 
neglect,  but  by  a  flood,  which  car- 
ried away  great  part  of  it$  upon 
this,  an  issue  was  joined  to  be  tried 
by  the  neighbourhood  j  and  a  venire 
JfteiaswM  awarded  to  the  Sheriff  of 
Surry i  cleric,  to  summon  four  of 
the  neighbours  to  try  the  issue  (at 
the  Exchequer)  on  the  morrow  of 
the  Ascension  (Pasc.  Commun.  49 
H.  3,  Rot.  11,  a).  Thomas  Mai- 
hraunch  and  others  were  sum- 
moned into  the  Exchequer,  to  an- 
swer to  the  King  for  assaulting 
and  beating  the  King's  messenger, 
who  carried  the  King's  summons 
(Ex.  Memor.  42  H.  3,  Rot.  15,  b). 
Two  persons  were  summoned  in- 
to the  Exchequer,  to  answer  for  a 
trespass  in  beating  Hugh  de  la 
Grave  a  servant  of  the  treasurer 
(Ex.  Memor.  26  H.  3,  Rot.  2,  b.) : 
and  it  seems  the  treasurer  had  the 
fine  which  was  incurred  by  that 
trespass  (lb.  Rot .  6,  a ) :  John  de  E, 
and  others  were  summoned  into 
the  Exchequer^  to  answer  for  a 
trespass  in  beating  and  imprison- 
ing  the  treasurer's  men  (Ex*  Me- 
mor. 28  H.  3,  Rot.  1,  a.).  Ralfde 
Bosco  and  others  were  summon- 
ed into  the  Exchequer,  to  answer 
to  the  Abbot  of  Westminster,  a 
Baron  of  the  Exchequer,  for  beat- 
ing and  wounding  his  men  (Trin. 
Commun.  29  H.  3,  Rot.  12,  b.). 
Richard  de  Curton,  valet  of  Phi- 
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lipp  LoveUf  the  King's  treasurer, 
sued  Henry,  son  of  Fulcher,  for 
taking  and  detaining  his  cattel, 
(Memor.  39  H.  3,  Rot.  8,  a.).  Wil- 
liam de  Wilton  and  others  were 
summoned  into  the  Exchequer^  to 
answef  Peter  de  Horepol,  valet  of 
W.  Mareschali,  a  Baron  of  the 
Exchequer^  in  a  plea  of  debt  (Hil. 
Commun.  49  H.  3,  Rot.  7,  a.). 
John  de  Butiler,  valet  to  the  trea- 
surer, sued  Walter  le  Fuller,  for 
wounding  William  Herbert,  the 
said  Johns  man,  and  taking  away 
some  of  John's  goods  from  the 
said  William  (Ex.  Memor.  52  H. 
3,  Rot.  11,  a).  Master  Everard, 
clerk  to  P.  de  Rivallo,  Baron  of 
the  Exchequer,  sued  John  Sewall 
there,  for  a  debt  of  ten  marks 
(Ex.  Memor.  52  H.8,  Rot.  11,  a.). 
The  abbot  of  Weslminster,  a  Ba- 
ron of  the  Exchequer,  sued  Geof- 
frey le  Despenser  and  others,  in 
the  Exchequer,  for  beating  G,  de 
Prilla,  his  man  (Ex.  Memor.  35  H. 
3,  Rot.  7>  a.).  Herbert,  parson  of 
Hadley,  a  clerk  of  the  Exchequer, 
sued  Richard  de  Ewell  there,  for  a 
debt,  (Memor.  40  H.3,  Rot  17> 
a.).  Richard  de  Hereford,  a  clerk  of 
the  Exchequer,  sued  Thomas  le  D, 
and  others,  in  the  Exchequer,  for 
beating  Maurice  de  Tierjiey,  Ri- 
chard*s  man  (Ex.  Memor.  35  H.  3, 
Rot.  14,  a.).  Richard  Chamberlain, 
a  clerk  of  the  Exchequer,  sued  Ro- 
bert Goldhose,  in  the  Exchequer, 
for  beating  Robert  Williamson, 
the  said  Richard's  man  (Memor. 
35  H.  3,  Rot.  1,  a.).  Hugh  de  Cla- 
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Exck.  of  Pleas,  the  privilege  of  the  defendant.     It  must  be  admitted  that 

a  privileged  officer  of  this  Court  may  sue  and  arrest  an 


hall,  valet  of  £.  de  Wettminsterf 
clerk  of  the  ErcAequer,  brought 
his  action  in  the  Exchequer,  against 
certain  persons,  for  taking  and 
carrying  away  his  fish  (Ex.  Memor. 
42  H.  3,  Rot.  1,  u.).Jobn  4$  Ely,  a 
servant  in  the  Exchequer,  hrought 
his  suit  there,  against  one  for  tak* 
ing  and  detaining  his  swans  (Me* 
mor.  42  H.S,  Rot.  10,  b  ).  Rkhard 
de  Chesterford,  a  clerk  of  the  re- 
ceipts, sued  Nicolas  Poynx  and 
another,  in  the  Exchequer,  for 
debt  (Memor.  52  H.  3,  Rot.  9,b.). 
A  pica  was  also  moved  in  the  Ex- 
chequer, between  the  said  Richard 
de  Chesterford,  and  Boncrrfaunt, 
a  Jew,  for  contumelious  words 
spoken  by  the  Jew  against  JU- 
chcrd — ^The  process  and  judgment 
in  that  plea  may  be  seen  in  Prynne 
(Ex.  Memor.  51  H.  3,  Rot.  4,  a. 
Vid.  4  Prynne,  in  4  Inst.  p.  53). 
Robert  Dean,  of  Guildford,  was 
attached  to  answer  Hugh  de  Olde- 
hwf,  a  clerk  of  the  Exchequer,  for 
a  trespass — Hugh  and  others,  the 
King's  bailiffs,  who,  by  the  King's 
command  or  writ,  had  arrested 
Robert,  were  prosecuted  for  it,  in 
the  Ecclesiastical  Court,  before 
John  de  Burton,  official  to  the  bi- 
shop of  Worcester:  the  official 
was  commanded,  by  a  writ  of  pro- 
hibiten, not  to  proceed  to  exe- 
cute a  sentence  which  he  had  pro- 
nounced for  the  said  cause  agunst 
Hugh  and  the  bailiff;  notwithstand- 
ing the  official  did  again  denounce 
them  excommunicated :  thereup- 
on the  official  was  summoned  to 


appear  at  the  Exchequer  to  an- 
swer why  he  had  acted  in  that  man- 
ner, in  contempt  of  the  Xm^,  and 
in  elusion  of  the  liberties  belong- 
ing to  the  reddents  of  the  Exche- 
quer^  (Memor.  I  £.  1,  Rot.  8,  b.)* 
Add  hereto,  that  the  King*9  chap- 
lain, (Memor.  51 H.  3,  Rot  5^  b.); 
his  mason,  (Memor.  40  H.  3,  Rot. 
17  a.);  and  others  that  were  in  hit 
service,  had,  as  it  seemeth,  the  pri- 
vilege of  being  toed  in  the  Ex- 
chequer, 

Again,  the  residents  of  the  Ex- 
chequer were,  by  the  andent  cus- 
tom of  the  Exchequer,  to  be  quit 
of  toll  for  things  bought  to  their 
own  use  (Memor.  39  H  3^  Rot.  14 
b.).  Ralfde  Leicettre,  a  clerk  of  the 
Exchequer,  was  exempted  from 
paying  toll  for  goods  bought  by 
his  servants  for  his  use  in  Eton 
fdlr,  (Memor.  28  H.  3,  Rot.  10  b.; 
et  ibid.  Rot.  12  a.).  King  Edward 
the  first  remitted  to  Roger  de 
Northwood  and  John  de  Cobeham, 
barons  of  the  Exchequer,  the  ser- 
vices due  to  the  King  in  the  army 
of  Wales  for  lands  wluch  they  held 
of  the  King  in  chief,  viz.  the  king 
remitted  it  hie  vice  of  his  spe- 
cial grace  in  respect  of  their  at- 
tendance at  the  Exchequer,  (Ptac 
Conimun.  5  E.  1,  Rot.  5  a.). 

Moreover,  the  residents  of  the 
Exchequer  were  privileged  to  be 
free  from  suit  to  county  courts, 
hundred  courts,  &c.,  and  from 
the  common  amerciaments  of  the 
counties  or  hundreds  wherein  their 
lands  lay.    In  the  reign  of  king 
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attorney  of  another  Court  by  capias  of  privilege,  but  Exch.  rf  Pka», 
there  is  no  reason  why  that  rule  should  be  extended  to 


Richard  the  fi  r8t>  William  Maret^ 
ckail  and  Geojty  Fitz- Pierre 
were,  by  reason  of  their  session  at 
the  Excheqver,  exempted  from 
the  common  amerdaroent  of  the 
county  for  a  murder,  (Ma/if.  Rot. 
2  R.  1,  Rot.  1 1  b.).  The  like  privi- 
lege or  exemption  was  allowed  to 
Roger  Fitz-Renfrey,  (Mag.  Rot.  5 
R.  l.Rot.  4  b.);  to  Geoffrey  Fitz- 
Pierre  agidn  (Mag.  Rot.  5  R.  1, 
Rot.  1  a.)|  to  Warrin  FitzGerold^ 
(Mag.  Rot.  7  R.  h  Elot.  6  b) ;  the 
Bishop  of  London^  (Mag.  Rot.  7 
R.  1,  Rot.  18  b.);  the  Bishop  of 
^y>(Mag.Rot.7R.l,Rot.6b.); 
the  Bishop  of  Norwich,  and  Earl 
Roger,  (lb.  Rot.  6  b.);  Earl  Roger 
was  at  this  time  one  of  the  King's 
jnstieiers,  (Mag.  Rot.  7  R- 1,  RoL 
6  a.),  and  an  assessor  or  baron  of 
the  Exchequer:  to  the  Bishop  of 
London.  (Mag.  Rot.  10  R.  1,  Rot. 
12  a.);  to  Alexander  de  Luci,  and  to 
others.  In  the  reign  of  king  Henry 
the  thirdy  privilege  or  exemption  of 
one  or  other  of  the  kinds  aforemen- 
tioned was  allowed  to  the  persons 
hereunder  named,  (Mag.  Rot.  4 
Joh.  Rot.  18  b),  viz.  to  John  de 
Windle/ore,  (Memor.6H.3,  Rot. 
2  b.);  and  Thomas  de  Windlefore, 
(Ex.  MemoT.  26  Hen.  3,  Rot.  2  a.) 
who  were  ponderatoret  of  the  Ex- 
chequer; to  the  knights  and  free- 
holders of  Falk  de  Breaute  he* 
longing  to  the  fee  which  he  held 
by  the  service  of  the  cham  berlainry 
of  the  Exchequer,  (Memor.  6  H. 
3,  Rot. 3  a.) ;  to  Matthew  de  Eston, 
tenant  to  Margaret  de  Riparijis, 


of  the  fee  which  she  held  by  the 
service  of  the  king's  chamber- 
lainry,  (Ex.  Pasch.  Memor.  11 
H.  2,  Rot.  3  b  ) ;  to  Richard  de 
Oxehfty,  chamberlain  of  the  Ex. 
chequer,  (Memor.  39  H.  3,  Rot. 
6  a.);  to  the  menial  men  of  Bald- 
win de  Litle,  chamberlain  of  the 
Exchequer,  (Trin.  Commun.  41 
H.3,  Rot.  16  b.);  to  Roger,  usher 
of  the  Exchequer,  (Memor.  14 
H.  3,  Rot.  10  b.);  to  Robert  de 
Fulham,  constable  of  the  Exche* 
quer,  touching  suit  before  Justices 
itinerant  upon  the  common  sum- 
mons and  suit  to  the  hundred  of 
Birdettapk,  (Memor.  39  H.  3, 
Rot.  3a.);  to  William  de  Stebbin. 
get,  a  miirister,  resident  in  the 
Exchequer,  (Memor.  40  H.  3, 
Rot  20  b.);  to  RalfSumer,  a  mi- 
nister of  the  Exchequer,  (Trin. 
Commun.  4 1  H.  3,  Rot.  16  b.);  to 
Richard  Altwick,  one  of  the  keep- 
ers of  the  king's  palace  at  West- 
minster, who  was  attending  on  the 
barons,  (Memor.  41  H.  3,  Rot. 
14  a.);  and  to  Adam  de  Strat- 
ton,  a  clerk  of  the  Exchequer, 
(Memor.  1  &  2  E.  1>  Rot.  5  a.). 
There  was  also  a  sort  of  privilege 
allowed  to  persons  who  were  sui- 
tors or  accomptants  at  the  Ex- 
chequer, namely,  if  they  were  to 
appear  in  any  inferior  court  or 
place  upon  a  certiun  day,  in  case 
they  were  that  day  attending  at 
the  Exchequer,  they  were  not  to  be 
put  in  default  below.  This  pri- 
vilege was  allowed  to  John,  son  of 
Divert,  citizen  of  lAncoln,  (Me- 


Elkins 
HAaniNO. 


BBS 


354< 


CASES  IN  THE  JgXCHEQUER, 


Ejcth.  of  Pleas,  other  persons^  or  that  it  should  apply  to  attomies  of  this 

Courts  not  officers  of  the  Crown. 


Elkins 

V. 

Haroino. 


Lord  Lyndhurst^  L.  C.  B. — A  clerk  in  court  is  an  of- 
ficer entitled  to  this  privilegCj  and  the  cases  cited  esta- 
blish  that  he  does  not  lose  his  privilege  by  suing  with  a 
person  not  entitled  to  the  same  privilege.  It  does  not  fol- 
low from  this  decision^  that  attomies  admitted  in  this  Court 
would  be  entitled  to  the  same  privilege:  that  question  does 
not  arise  upon  this  rule. 

Rule  discharged  (a). 


mor.  6  H.  3,  Rot.  5  b.).  See  Ma- 
dox  Hist.  Exch,  c.  2O9  s.  7;  ^nd 
as  to  the  privilege  of  accountants, 
see  1  Burton,  55,  et  seq, 

(a)  It  is  observable,  that  the  pri- 
vilege of  the  ministers  and  officers 
of  the  Court  oi  Exchequer  is  found- 
ed upon  the  immemorial  course  of 
the  Exchequer,  which  is  the  law 
of  that  Court.  Upon  this  ground, 
the  cases  of  Walker  v.  RuMury, 
9  Price,  16,  and  Bowyer  v.  Hos- 
kins,  1  Y.  &  J,  199,  were  expressly 


decided ;  and,  as  the  same  reason 
does  not  exist  for  extending  the 
like  privilege  to  attomies  admitted 
to  practise  in  that  Court  under  the 
Stat  1  Wm.  4,  c.  70,  s.  10,  it  would 
seem  that  attomies  so  admitted 
would  not  be  entitled  to  the  like 
privileges,  but  to  such  only  as  they 
would  be  entitled  to  for  the  benefit 
of  their  clients,  which  is  the  ground 
of  the  privilege  of  attomies  in  the 
other  Courts. 


Where  a  venire 
1I0  novo  it  award- 
ed, the  Court 
hat  no  power 
over  the  costs  of 
the  application. 


Edwards  «?.  Brown  and  Others. 

MJeht  on  bond,  with  breaches  assigned  under  the  statute 
8  &  9  Wm,  3,  c.  11,  8. 8.  The  cause  was  twice  tried  (a). 
At  the  first  trial,  the  jury  found  a  verdict  for  the  plaiutiff, 
but  no  damages  were  assessed ;  upon  which  ground  a  ve- 
nire  de  novo  was  awarded,  the  costs  of  the  application  be- 
ing reserved  until  after  the  second  trial.  Upon  the  se- 
cond trial,  the  Jury  again  found  a  verdict  for  the  plain- 
tiff; and  now  John  Evans  moved  for  the  costs  of  the  for- 
mer application  for  a  venire  de  novo. 


(a)  3  Y.&  J.  423;  mte^  p.  307. 
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Russell^  Serjt.,  and  E.  V.  Williams,  opposed  the  ap-    Exch.ofPic<^t 
plication.    There  are  two  objections  to  this  application;  ^  '  j 

Jirst^  it  would  have  been  error  had  no  damages  been  as-  Edwards 
sessed;  and  the  default  originating  with  the  plain  tiff,  the  de-  Brown. 
fendants  ough(  not  to  pay  the  costs  incident  to  that  de- 
fault; and,  secondly y  where  a  venire  de  novo  is  awarded,  the 
party  succeeding  is  only  entitled  to  the  costs  of  the  second 
trial ;  Lickbarrow  v.  Mason  (a).  Bird  v.  Appleton  (6);  and, 
therefore,  the  Court  has  no  power  over  the  costs  of  the 
application,  which  are  merely  ancillary  to  the  costs  of  the 
trial. 

Bayley,  B. — The  Court  has  no  discretion  upon  the 
subject.  It  would  have  been  error  if  the  plaintiff  had  not 
assessed  his  damages  (c);  and  he  was,  therefore,  under 
the  necessity  of  going  down  again  to  remedy  the  default. 
The  expense  of  the  first  trial  was  thrown  away ;  and  I  do 
not  know  what  authority  the  plaintiff  has  to  say,  that  the 
defendant  shall  bear  the  expense  incident  to  the  first  trial. 

Vauguan,  B. — If  we  could  exercise  a  discretion,  I 
should  feel  no  difficulty;  but,  upon  consideration,  al- 
though the  question  of  costs  was  reserved,  I  think  that 
we  have  no  authority  upon  the  subject. 

BoLLAND,  B. — ^There  is  a  great  difference  between  a 
new  trial  and  the  award  of  a  venire  de  novo.  In  the  for- 
mer»  which  is  an  application  to  the  discretion  of  the  Court, 
terms  may  be  imposed;  but,  in  the  latter,  the  party  suc- 
ceeding is  not  entitled  to  the  costs  of  the  first  trial.  We 
have,  therefore,  no  power  to  entertain  this  application. 

Rule  refused. 

(fl)  6T.R.181.      (6)  1  East,  111.      (c)  1  Wms.Saund.58,n.  (t). 
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^  /    .  -     ^  '  ^  The  Attorney-General  r.  Dimond. 

K.JtM  Probate  duty  b  jl  HIS  was  an  information  for  probate  duty.    At  the 

miiecfof  prcH  tnal|  before  Vaughan,  B.,  at  the  sittings  after  last  TW- 

1^  Z^J^  ^'^y  '^®""'  *  verdict  was  found  for  the  Crown,  subject  to 

belonging  to  a  the  Opinion  of  the  Court  upon  a  special  casOi  which  stated 

testator  dying  -n      w  n  •     -n      -.i      a  »«■  *  •      i  •  i_ 

in  tbis  country,    that  Faul  Fruncts  Benfield,  of  West  cottage,  in  the  parish 
proiMJrty  be*       ^^  '^^"^  Afo^y*  in  or  near  Leicester ^  in  the  county  of  Lei- 

a^"fdSitcr-  ^^*^^»  ^"  ^^^  ^*s*  ^*y  ^f  -^i^*'»  1827,  duly  made  his  last 
ed  in  this  coun-  will  and  testament,  by  which  he  appointed  the  said  defend- 
cutorf  ***"  *n^  Charles  Palmer  Dimond,  and  Henry  Dolby ^  since  de- 
ceased, his  executors  and  residuary  legatees,  in  trust  to 
pay  the  interest  of  the  residue  to  Mrs.  Benfield,  the  tes- 
tator's mother  for  her  life,  and  after  her  decease  to  pay 
the  principal  to  the  children  of  his  two  sisters^  on  attain- 
ing the  age  of  twenty-one  years;  the  said  testator  also 
made  two  codicils  to  his  said  will,  one  dated  the  eighth 
day  of  May,  1828,  and  the  other  the  ninth  day  of  May, 
1828. 

The  said  testator  died  at  Leicester  on  or  about  the  10th 
day  of  May,  in  the  year  of  our  Lord,  18^,  and  on  the 
28th  4ay  otJunet  1828,  the  will  and  codicils  were  proved 
in  the  Prerogative  Court  of  Canterbury  by  the  said 
Charles  Palmer  Dimond  alone.  The  personal  property  of 
the  said  testator  was  sworn  to  be  under  the  value  of 
5,000/.,  and  a  probate  duty  of  80/L  only  was  paid.  The 
testator,  at  the  time  of  his  death,  was  a  creditor  of  the 
French  government,  to  the  amount  of  the  annual  sum  of 
32,727  francs,  5  per  cent,  consolidated  inscribed  in  the 
great  book  of  the  debt  public  of  France,  called  rentes. 
The  personal  property  of  the  said  testator,  not  including 
the  said  rentes,  was  under  the  value  of  5,000/.  After  the 
death  of  the  said  testator,  and  on  or  about  the  8th  day  of 

July,  1828,  the  said  Charles  Palmer  Dimond,  who  had 

i 

survived  the  said  Henry  Dalby,  executed  a  power  of  at- 
torney authorizing  Messrs.  Mallet,  a  French  house,  to  sell 


HILARY  TERM,  1  WILL.  IV. 


867 


out  the  rentes  in  question.  This  power  of  attorney,  toge- 
ther with  a  notarial  exemplified  extract  of  the  clause  in  the 
will  appointing  the  executors,  and  a  notarial  copy  of  the 
probate  act,  and  a  notarial  certificate  of  the  burial  of  Paul 
Francis  Bet^ld^  the  testator,  were  produced  by  Messrs. 
MaUet  to  the  Bank  of  France^  and  the  said  rentes  were 
thereupon  sold  by  them  at  Paris,  und^r  the  said  power  of 
attorney,  and  the  produce  was  received  by  them  and  trans- 
mitted by  bills  aiyiounting  to  27,183/.  9s.  2d.  sterling,  on 
account  of  the  said  Charles  Palmer  Dimond,  to  Messrs. 
Hammersley  %  Co^^  bankers,  oi London,  and  was  placed  by 
them  to  the  account  of  the  said  Charles  Palmer  Dimond, 
as  such  executor;  and  the  said  Messrs.  Hammersley,  by 
order  of  the  said  Charles  Palmer  Dimond,  as  such  execu- 
tor, invested  the  produce  of  the  said  bills  in  Bank  three 
per  cent,  wnuities  in  the  English  funds,  in  the  names  of 
himself  and  a  co-trustee  appointed  by  him,  in  the  room  of 
the  said  Henry  Dalby,  where  the  same  still  continues. 
The  testator  was  at  his  death,  and  during  his  life-time,  an 
English  subject,  and  resident  in  England,  and  the  said 
Charles  Palmer  Dimond  has  always  been  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  Charles  Palmer  Dimond  was  bound  to  pay  a 
probate  duty  on  the  amount  of  the  produce  of  the  said 
French  rentes,  over  and  beyond  the  sum  of  80/.,  the  pro- 
bate duty  paid  on  the  estate  of  the  said  testator,  as  being 
of  the  value  of  4^000/.,  and  under  the  value  of  5,000/. 


Revenue, 
1831. 


Att.  Gbn. 

V, 

Dimond. 


Fotteti,  for  the  Crown. — The  question  is,  whether  per- 
sonal property  of  a  testator  which,  at  the  time  of  his  death, 
is  in  a  foreign  country,  but  which  after  his  death  is  brought 
into  this  country  by  his  executor  acting  under  a  probate 
granted  in  this  country,  and  is  administered  in  this  coun- 
try as  part  of  the  assets  of  the  testator,  is  or  is  not  liable 
to  probate  duty.     It  is  not  necessary  in  this  case  to  dis- 
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Att.  Gen. 

V, 
DiUOND. 


CUSS,  whether  property  remaining  abroad  and  not  brought 
into  this  country,  is  or  is  not  subject  to  probate  duty ;  for 
here  the  executor  has  got  possession  of  this  property  un- 
der the  probate  granted  in  this  country,  and  has  the  pro- 
duce of  the  rentes  converted  into  English  money  in  his 
hands,  to  be  administered  in  this  country  under  the  pro- 
bate granted  here.  The  statute  (a)  which  imposes  the 
probate  duty,  makes  it  payable  upon  "  the  estate  and  ef- 
fects for  or  in  respect  of  which  such  probate,  letters  of  ad- 
ministration, &c.,  respectively  shall  be  granted  &c.,"  and 
this  applies  to  all  the  personal  estate  taken  possession  of 
by  the  executor  under  the  probate. 

In  a  late  case  (6),  the  probate  duty  was  considered  to 
apply  to  such  property  only  as  was  recovered  by  virtue  of 
the  probate  or  letters  of  administration.  In  that  case,  the 
late  Lord  Chief  Baron  observed:  ''  By  the  act  of  Parlia- 
ment the  duty  upon  the  probate  is  only  imposed  in  re- 
spect of  that  fund  which  the  executor  is  to  obtain  in  a  par- 
ticular province  of  this  country  by  force  of  that  probate: 
if  there  be  a  personal  estate  in  the  provinces  of  York  and 
Canterbury i  and  a  probate  be  taken  in  the  province  of 
York^  the  duty  is  paid  upon  the  property  in  that  province 
only,  and  it  is  not  paid  upon  the  other  property,  until  a 
probate  be  taken  in  the  province  of  Canterbury.  This  is 
made  apparent  by  the  very  terms  of  the  act,  evidently  con- 
fining the  charge  upon  the  probate  to  those  particular  es- 
tates to  be  recovered  by  force  of  that  administration." 
Here,  however,  the  executor  having  possession  of  and 
having  administered  this  property  under  the  probate,  it 
must  be  part  of  the  estate  and  effects  in  respect  of  which 
the  probate  was  granted. 

It  is  a  clear  rule  of  the  law  of  this  and  every  other 
civilized  country,  that  personal  property  is  considered  as 


(")  55  Geo.  3,  c.  184. 


{h)  In  re  Ewin,  ante,  145. 
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having  no  locality ;  but^  in  whatever  country  the  owner 
is  domiciled  at  the  time  of  his  deaths  by  the  law  of  that 
country  must  the  distribution  of  his  personal  property, 
wheresoever  situate,  be  regulated.    It  will  be  said,  how- 
ever, that  although  the  law  of  this  country  does  not  re« 
cognize  the  locality  of  property  for  the  purposes  of  dis- 
tribution, yet,  as  regards  the  probate,  the  gitus  of  the 
property  is  to  be  considered.     To  a  certain  extent  this  is 
true;  for,  in  granting  probate  or  letters  of  administration 
in  the  spiritual  Courts  in  this  country,  the  situs  of  the  pro- 
perty regulates  the  jurisdiction.     This  originated  in  the 
right  which  the  ordinary  formerly  had  to  take  possession 
of  the  goods  of  a  person  dying  intestate  within  his  juris- 
diction.    In  this  respect,  the  right  of  the  ordinary  was 
confined  to  the  limits  of  his  jurisdiction,  and  if  goods  of 
an  intestate  were  in  different  dioceses,  and  within  the  ju- 
risdiction of  different  ordinaries,  each   ordinary  would 
take  possession  of  such  goods  only  as  were  within  his  own 
diocese.     Afterwards,  when  the  ordinaries  came  to  grant 
probate  and  letters  of  administration  to  the  persons  enti-' 
tied  to  the  possession  of  the  personal  estate  of  deceased 
persons,  the  same  rule  with  respect  to  locality  was  adopt- 
ed.    To  this  extent  only  the  law  of  this  country  has  re- 
cognized the  locality  of  personal  property ;  but  the  ques- 
tion remains,  what  property  does  the  probate,  or  do  the 
letters  of  administration,  when  granted,  vest  in  the  execu- 
tor or  administrator.  It  is  clear  that  they  vest  all  the  pro- 
perty within  the  jurisdiction  of  the  ordinary  at  the  time 
when  the  probate  or  administration  is  granted.     It  is 
equally  clear  that  they   vest  not  only  all  the  property 
within  such  jurisdiction  at  the  time  of  the  grant,  but  like- 
wise all  the  property  of  the  intestate  or  testator  which  at 
any  time  comes  into  such  jurisdiction.     If  this  be  so,  the 
property  in  question  would  vest  in  the  executor  under  thb 
probate,  although  not  within  the  province  at  the  time  of 


Revenue, 
1831. 


Att.  Gem. 
DimonD. 
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Att.  Geh. 
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granting  the  probate.  Suppose  that  a  party  were  to  die 
in  LondoUf  leaving  personal  property  to  a  certain  amount 
there^  uid  that  letters  of  administration  or  probate  had 
been  granted^  so  as  to  vest  such  property  in  the  adminis- 
trator or  executor;  suppose,  after  such  grant,  a  ship  to 
arrive  from  sea  with  merchandise  of  the  deceased  on 
board;  can  it  be  doubted  that  such  merchandise  would 
belong  to  the  personal  representatives  of  the  deceased? 
Looking  at  such  a  case,  without  reference  to  the  stamp  or 
probate  duty,  it  is  quite  clear  that  the  representative 
might  sue  for  and  take  possession  of  such  property.  Since 
the  passing  of  the  act  imposing  the  duty,  no  Court  of  law 
would  permit  the  representative  of  the  deceased  in  the 
case  put,  to  recover  this  property  in  trover  upon  a  pro- 
bate on  which  a  stamp  had  only  been  impressed  with  re- 
ference to  the  property  in  London.  To  maintain  such 
an  action,  the  duty  must  have  been  paid  on  the  whole  pro- 
perty so  sought  to  be  recovered.  In  such  case  the  party 
may,  and  is  required  by  a  provision  of  the  act  to  increase 
the  stamp  by  paying  the  additional  duty. 

[Bayleyt  B. — In  the  case  put,  the  property  has  no  lo- 
caUty.  It  is  not  the  case  of  property  locally  situate  in  an- 
other country]. 

[Lord  Lyndhursty  L.  C.  B. — Suppose  a  simple  contract 
debtor  to  reside  in  Ireland^  in  which  case  probate  must  be 
taken  out  in  that  country,  and,  after  the  death  of  the  cre- 
ditor, the  debtor  to  come  into  Engkmd,  and  probate  to 
be  taken  out  there  in  respect  of  property  in  England, 
could  the  debt  be  recovered  in  England  under  the  latter 
probate?] 

The  criterion  would  be,  whether  the  executor  obtain- 
ed possession  of  the  property  under  the  probate  in  this 
country.  If  he  obtained  possession  under  the  probate 
granted  in  another  country,  he  would  not  be  bound  to 
pay  duty  here. 
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[Boffletft  B. — There  is  a  case  (a)  somewhat  analogous 
to  the  case  put  by  Lord  Lffndhurst.  A  party  4ied  in 
England,  leaving  bona  nofabiHa  in  England  and  Ireland. 
Probate  was  taken  out  in  Ireland  by  the  son,  and  ip  Eng' 
land  by  the  widow.  Amongst  the  bona  noiabilia  was  a 
bond|  upon  which  the  English  administrator  brought  an 
f^ctioHi  ^d  which  the  Irish  administrator  had  released. 
The  defendant  in  the  action  pleaded  the  releaiie  by  the 
Irish  administrator,  and  the  issue  ultimately  taken  in  the 
case  was,  whether  the  bondj.  at  the  time  of  the  death,  was 
in  London  or  in  Dublin  f  but  there  was  a  mistake  in  the 
pleading^]. 

When  property  is  in  Ireland,  a  probate  must  be  taken 
there,  and  that  property  is  obtained  under  that  probate. 
Here^  however,  it  is  clear,,  from  the  facts  stated,  that  the 
defendant  obtained  po^ession  of  the  property  in  question 
under  the  probate  granted  in  this  country,  and  that  the 
bank  o{  France  acted  on  the  faith  of  that  document. 

[Bayley,  B. — They  also  took  the  power  of  attorney, 
imekI  a  notarial  copy  of  the  clause  in  the  will,  by  which  the 
party  was  appointed :  whether  the  property  was  obtauied 
under  the  oqe  or  the  other,  we  cannot  tell]. 

The  parties  must  have  actejd  upon  the  probate.  Two 
executors  are  appointed  by  the  will,  and  the  notarial  copy 
of  the.  Qlai^e  of  tb^  will  would  have  shewn  that  there  were 
two  parties;  but  the  notarial  exempUfication  of  the  probate 
would  shew  that  it  was  granted  to  one  only,  and  that  one 
only  executed  the  power  of  attorney;  and  under  the  power 
of  attorney  executed  by  that  one  executor  only,  the  bank 
oi  France  proceeded  to  sell  out  the  stpck;  so  that  they 
must,  have  acted  on  the  faith  of  the  probate. 

{fiaytey,  B. — They  would  be  regulated  by  the  law  of 
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(a)  DanUl  v. Luker,  Dyer,  305  a;  1  Roll.  Ab.  908 j  Com.  Dig.  Admi- 
Distrator,  (B.  3). 
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England,  by  which,  though  there  are  two  executors,  one 
may  sell;  and,  therefore,  the  sufTering  a  sale  by  one  does 
not  shew  that  they  were  acting  upon  the  authority  of  the 
probate]. 

If,  instead  of  receiving  the  proceeds  of  the  property 
himself,  they  had  been  received  tortiously  by  a  third  per- 
son against  the  consent  of  the  executor,  and  brought  into 
this  country,  could  the  executor  have  recovered  against  such 
third  party  without  increasing  the  duty  upon  the  probate? 
In  such  case,  the  executor  would  be  entitled  to  recover 
the  property  only  by  virtue  of  the  probate,  and  must  have 
clothed  himself  with  an  adequate  authority  to  recover  the 
property  by  increasing  the  duty.  Again,  if  the  executor 
had  been  sued,  there  can  be  no  doubt  but  that  this  pro^ 
perty,  upon  a  plea  of  plene  administravii,  would  have 
been  assets  in  his  hands.  He,  therefore,  takes  it  in  his 
character  of  executor,  and  is  liable  in  respect  of  it  iii  that 
character. 

In  the  case  of  Logan  v.  Fairlie  (a),  before  the  present 
Master  of  the  Rolls,  the  party  died  in  India;  and  one 
of  the  arguments  urged  at  the  bar  was,  that  the  admi- 
nistration ought  to  have  been  taken  out  in  this  country ; 
and  the  Master  of  the  Rolls  says:  *'  It  must  be  observed, 
that  this  suit  has  proceeded  irregularly.  This  Court  can- 
not administer  any  personal  estate  without  having  the  per- 
sonal representative  before  it ;  and  this  suit  is  defective 
throughout,  for  want  of  such  personal  representative,  though 
the  objection  comes  now  too  late  to  be  corrected."  Now,  in 
that  case,  the  party  appointed  the  personal  representative 
was  before  the  Court,  but  no  probate  had  been  taken  out, 
and  therefore  he  was  not  regularly  before  the  Court. 

The  proper  criterion  in  the  present  case  seems,  upon  the 
whole,  to  be,  whether  the  defendant  received  in  England 


(o)  2  Simon  &  Stuart,  284. 


HILARY  TERM,  1  WILL.  lY. 


363 


this  property  in  his  character  of  executor,  as  assets  to  be 
administered  by  him  in  this  country.  If  so,  it  is  clearly  part 
of  the  estate  and  effects  of  the  deceased,  and  liable  to  the 
probate  as  well  as  to  the  legacy  duty. 


Revemte, 
1831. 
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Merewether,  Serjt.,  for  the  defendant. — This  proper- 
ty was  not  liable  to  the  probate  duty.  It  is  necessary, 
in  the  outset,  to  distinguish  the  probate  from  the  legacy 
duty.  It  has  been  already  decided  (a),  that  legacy  duty 
would  be  payable;  and,  in  the  course  of  that  decision, 
a  distinction  was  expressly  taken  between  the  legacy  and 
the  probate  duty.  The  Lord  Chief  Baron  said,  in  that 
case — "  Upon  what  grounds  is  it  contended,  that  this  es- 
tate is  not  liable?  Because  the  duties  on  probates  and  ad- 
ministrations would  not  have  extended  to  this  particular 
fund.  This  argument  does  not  appear  to  me  to  make  any 
difference  in  this  case.  By  the  act  of  Parliament,  the 
duty  upon  the  probate  is  only  imposed  in  respect  of  that 
fund  which  the  executor  is  to  obtain  in  a  particular  pro- 
vince in  this  country  by  force  of  that  probate.  If  there  be 
a  personal  estate  in  the  province  of  York  and  Canterbury y 
and  a  probate  be  taken  in  the  province  of  York^  the  duty  is 
paid  upon  the  property  in  that  province  only,  and  it  is  not 
paid  upon  the  other  property  until  a  probate  be  taken  in 
the  province  of  Canterbury.*'  Mr.  Baron  Bayley  also 
proceeded  on  the  same  ground:  after  having  disposed  of 
the  cases  of  Bruce  v.  Bruce ^  and  Somerville  v.  SomerviUe^ 
he  says,  *'  Now  the  probate  duty  is  only  with  reference  to 
the  situs  of  the  property,  within  the  limit  of  the  probate. 
In  the  course  of  the  argument,  the  case  was  put  of  a  York 
administration,  and  a  Canterbury  administration ;  the  du- 
ty with  reference  to  those  will  be  regulated  by  the  amount 
of  property  in  each  of  those  dioceses;  but,  if  there  is  other 
property  not  in  those  dioceses,  but  property  abroad  with  re- 


(a)  Ex  parte  Ewiny  ante,  153. 
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ferenoe  to  which  there  may  be  no  probate  eaaentialy  or 
with  respect  to  which  the  only  probate  will  be  tbe  probate 
belonging  to  that  country,  that  will  not  be  taken  into 
the  amount  of  duty  paid  either  upon   the  Canterburg 
administration,  or  the  York  administration.'*    The  dicta 
in  that  case,  though  only  obiter  dictOf  are  supported  by 
the  law  and  by  authority.     It  has  been  contended  on  the 
other  side,  that  this  property  would  be  assets  in  the  hands 
of  the  executor.    That,  however,  is  not  the  question  her^. 
The  real  question  is,  whether  there  is  any  statvt^  which 
imposes  the  probate  duty  upoti  this  property.    The  words 
of  the  38th  section,  which  is  the  material  section  of  the 
act  of  the  66  Geo.  S,  c.  184,  which  imposes  the  duty  in 
question,  are,  "  that  no  Ecclesiastical  Court  or  yenoa 
shall  grant  probate  of  the  will ^  or  letters  of  administration 
of  the  estate  and  effects  of  any  person  deceased,  without 
first  requiring  and  receiving  from  the  person  or  persons 
applying  for  the  probate  or  letters  of  administration,  or 
from  some  other  competent  person  or  personsj  an  affida- 
vit, &c.,  that  the  estate  and  effects  of  the  decdased,  for 
or  in  respect  of  which  the  probate  or  letters  of  adminis- 
tration is  or  are  to  be  granted,  exclusive  of  whalt  the  de- 
ceased shall  have  been  possessed  of  or  entitled  to  aS  a 
trustee  for  any  other  person  or  persons,  and  not  belie- 
ficially,  &c.,  in  order  that  the  proper  and  fiill   stamp 
duty  may  be  paid,  &c"    And  reference  is  made  to  tbe 
third  part  of  the  schedule,  where  the  same  words  are  HseA 
as  denoting  the  property  in  respect  of  which  the  duty  ii    ^ 
be  paid;  not  the  pfroperty  to  be  administered  j  nxA      ♦O 
assets ;  but  that  in  respect  of  which  the  adminutn^iv    X^ 
granted.    It  is  agreed,  that,  with  respect  to  thi^  ^Olii 
bution  of  personal  property,  the  situ*  \.  ^t  tl     distii- 
to  be  looked  to.    That  was  decid^^  •    «       \  ^^er 
merviUe  (a)  and  Bruce  v.  Bruce  (L\  "^^'"^)» 

(«)  5  Ves.  750.  ''"**' 
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Ewim{a),  before  thU  Court.  The  Court  there  express- 
ly said,  that  the  legatee  should  pay  the  legacy  duty,  be- 
caifte  the  legacy  was  paid  to  him  ui  this  country.  The 
distribution  and  payment  is  that  upon  which  the  legacy 
duty  attaches;  but  the  locality  of  the  property  at  the  time 
of  the  death  of  the  par^  reguUtes  its  liability  to  the  pay- 
ment of  the  probate  duty. 

The  next  consideration  is,  whether  there  is  any  founda- 
t«Hi  for  the  argument  used  on  the  other  side,  that  the  lo- 
cality may  shift  after  the  death  of  the  puty,  or  whether  it 
is  to  be  determined  at  the  time  of  the  death  of  the  testa- 
tor. The  form  of  the  probate  is  the  best  test  of  the  pro- 
perty in  respect  to  which  it  is  granted.  It  runs  thus:— 
"  the  deceased  having  while  living,  and  at  the  lime  of  his 
death,  goods,  &c.,  in  divers  jurisdictions,  by  reason  whereof 
the  proving  &c.  and  administration  of  the  said  goods,  and 
also  the  auditing,  allowing,  and  final  discharging  the  amount 
thertof,  appertain  to  us,  and  not  to  any  inferior  judge." 

The  power  given  in  certain  cases  to  alter  and  increase 
the  probate,  does  not  affect  this  question;  it  relates  only 
to  cases  where  a  portion  of  the  property  would  be  be- 
yond the  pecuniary  limits  of  the  administration,  and  not 
known  at  the  time;  and  in  order  to  cover  the  mistake  in 
the  oath,  power  is  given  to  alter  it;  but  there  is  nothing 
to  meet  the  present  case,  or  to  shew  that  the  probate  duty 
is  to  be  increased  where  proper^  is  subsequently  brought 
within  the  local  scope  of  the  probate.  By  the  32iid  clause 
of  the  act  impoung  the  probate  duty^  a  party  not  prov- 
ing is  liable  to  most  severe  penalties;  and  sppposing 
these  remtea  had  been  the  only  property  of  which  the  tes- 
tator died  possessed,  is  the  executor  to  be  liable  to  the 
pMulty  because  he  had  not  proved  in  respect  of  them? 
It  would  sDrdy  be  gtnng  a  gteat  way,  >f  *e  ^"^  "^^  **> 
bold  thathe  is  to  obtahi  probate,  subject  to  "Pe™^  *" 
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all  property  in  respect  of  which  the  probate  is  not 
granted.  It  is  impossible  that  he  would  be  liable  to  the 
penalty;  and,  if  he  is  not  so  liable,  this  cannot  be  property 
in  respect  of  which  the  probate  is  granted.  The  92nd  ca- 
non (a)  ordains,  that  all  chancellors,  or  officials,  or  any  other 
exercising  ecclesiastical  jurisdiction  whatsoever,  shall,  at 
the  first,  charge  with  an  oath,  all  persons  called,  or  vo- 
luntarily appearing  before  them  for  the  probate  of  any 
will,  or  the  administration  of  any  goods,  whether  they 
know  or  firmly  believe  that  the  party  deceased  had,  at 
the  time  of  his  death,  any  goods  or  good  debts  in  any 
other  diocese  or  dioceses,  or  peculiar  jurisdictions  with- 
in that  province,  than  that  wherein  the  said  party  died. 
This  establishes  the  difference  between  the  jurisdic- 
tions, and  that  it  is  to  be  defined  by  the  property  that 
the  deceased  had,  at  the  time  of  his  death,  within  the  ju- 
risdiction. The  93rd  canon  (6)  directs,  *'  That  no  Judge  of 
the  Archbishop's  Prerogative  shall  henceforward  cite,  or 
cause  to  be  cited,  ex  officio^  any  person  whatsoever,  to  any 
of  the  aforesaid  intents,  unless  he  have  knowledge  that 
the  party  deceased  was,  at  the  time  of  his  death,  possess- 
ed of  goods  and  chattels  in  some  other  diocese  or  dioceses, 
or  peculiar  jurisdiction  within  that  province."  Therefore, 
it  seems  to  be  quite  clear,  that  the  power  and  jurisdiction 
of  the  Ecclesiastical  Courts  is  limited  by  the  local  position 
of  the  property  at  the  time  of  the  testator's  or  intestate's 
death ;  and  that  it  cannot  apply  to  property  brought  into 
the  jurisdiction  after  the  death  of  the  testator. 

The  argument  on  the  other  side  assumes,  that  this  pro- 
perty, which  was  brought  into  England^  had  been  obtain- 
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(a)  4  Bum's  £ccl.  L.  235. 

\h)  4  Bum's  Eccl.  L.  236.  These 
GUioos,  with  others,  were  made  by 
the  deigy  in  a  convocation.  1  Jac. 
I.  1603. .  They  received  the  royal 


assent,  but  were  not  confirmed  by 
Parliament,  and  therefore  do  not 
jiroprio  vigore  bind  the  laity.  Sec 
Str.t056;  2Atk.650. 
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cd  in  France f  under  the  probate;  but  the  fact  is  directly 
the  reverse.  It  was  not  obtained  under  the  probate,  but 
by  virtue  of  the  will.  The  party  was  dead,  and  the  pro- 
perty was  to  go  to  his  successor.  Such  succession  is  to  be 
ascertained  by  the  disposition  of  the  party  who  has  died, 
that  is,  by  his  will ;  and  a  sufficient  title  is  given  by  tlie 
law  of  all  countries  under  the  will.  The  fact,  that  the 
government  in  France,  under  whose  authority  it  was  paid 
over,  were  not  satisfied  with  the  act  of  the  Ecclesiastical 
Court,  is  clear,  from  their  requiring  proof  of  the  death 
of  the  intestate,  which,  if  they  had  relied  upon  the  decision 
of  our  Ecclesiastical  Court,  would  have  been  unnecessary. 
In  Tourion  v.  Flower  (a).  Lord  Chancellor  Talbot  said, 
**  That  although  the  letters  of  administration  had  been 
obtained  in  France^  the  Court  could  take  no  notice  of 
what  was  done  in  a  Spiritual  Court  beyond  sea,  upon 
that  subject.'*  So,  in  France,  they  would  not  take  notice 
of  the  decision  of  our  Courts,  but  they  would  take  notice 
of  an  act  done  by  the  party  whose  property  these  rentes 
were.  In  a  Court  of  Law  in  this  country,  they  would  not 
take  notice  of  a  French  probate,  and  it  may,  therefore,  be 
assumed,  that  the  English  probate  would  not  be  acted  up- 
on in  France.  And,  in  Jauncey  v.  Sealey  (&),  it  was  de- 
cided, that  where  all  the  property  of  a  person  dying  abroad 
was  in  a  foreign  country,  the  will  need  not  be  proved 
here. 


FoUett,  in  reply. — The  cases  cited  for  the  defendant 
estabUsh,  that  the  Courts  of  this  country  do  not  recognise 
the  acts  of  foreign  Spiritual  Courts,  and  therefore  shew, 
that  an  executor,  seeking  to  recover,  in  this  country,  pro- 
perty locally  situate  abroad,  at  the  time  of  his  testator's 
death,  must  take  out  probate  in  thb  country  for  that 


(a)3P.Wm8.37l. 
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purpose;  and  he  must,  therefore,  clearly  be  liable  to  the       Revenue, 

1831 

payment  of  probate  duty  on  such  property. 

Cur.  adv.  vuU. 

Lord  Lyndhurst. — This  case  arises  out  of  the  statute 
55  Geo.  3,  c.  184,  by  which  a  stamp  duty  is  imposed  upon 
the  probate  of  wills.  By  the  terms  of  the  act  the  amount 
of  the  duty  is  regulated  by  the  value  of  the  estate  and  ef- 
fectt  for  or  in  respect  of  which  the  probate  is  granted; 
and  the  question  therefore  is,  for  or  in  respect  of  what 
estate  and  effects  was  the  probate  granted  in  the  present 
instance.  Formerly,  in  cases  of  intestacy,  the  ordinary,  or 
spiritual  judge  had  a  right  to  administer.  '*  The  probate 
of  wills  (sL8Blackstone{a)  obsenres)  followed  of  course,  for 
it  was  thought  just  and  natural,  that  the  will  of  the  de- 
ceased should  be  proved'  to  the  satisfaction  of  the  prelate 
whose  right  of  distributing  his  chattels  for  the  good  of  his 
soul  was  superseded  thereby.*'  But  when  probate  was 
passed  (that  is,- when  the  ordinary  has  declared  that  he  is 
satisfied  as  to  the  will),  the  executor  derives  his  power  not 
firom  the  probate,  but  from  the  will.  Ashurst^  J.  (6),  says 
expressly,  ''  The  executor  has  a  right,  immediately  upon 
the  death  of  the  testator;  probate  is  a  mere  ceremony,  but, 
when  passed,  the  executor  does  not  derive  his  title  under 
the  probate,  but  under  the  will.  Probate  is  only  evidence 
of  bis  right."  So,  Plowden^  280,  probate  is  but  a  confirm- 
ation and  allowance  of  what  the  testator  has  done.  The 
jurisdiction  to  grant  probate  is  regulated  by  the  place  of 
the  testator's  death,  and  the  local  situation  of  his  effects 
at  the  time  of  his  death.  If,  for  example,  he  die  in  one 
diocese,  and  have  bona  notabilia,  that  is,  goods  to  the  va- 
lue of  5/.,  at  the  time  of  his  death,  in  another  diocese  of  the 
same  province,  the  jurisdiction  belongs  to  the  metropoli- 
tan. If  he  have  also,  at  the  time  of  his  death,  effects  to  the 
above  amount  in  more  than  one  diocese  of  the  other  pro- 

(a)  2  Com.  494.  (6)  Smith  v.  Milies,  I T.  R.  480. 
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vince,  the  archbishops  shaH,  in  each  province,  grant  a  pro- 
bate according  to  the  bona  fwiabilia,  within  their  respec- 
tive jurisdictions  (a).  The  probate  is  granted  in  respect  of 
the  effects  which  are  within  the  jurisdiction  of  the  spirit- 
ual judge  at  the  death  of  the  testator.  The  jurisdiction 
is  exercised  in  respect  of  these  effects  only.  If  the  exe- 
cutor thinks  fit,  he  may  remove  the  goods  from  one  juris- 
diction to  another,  he  may  shift  them  from  jurisdiction  to 
jurisdiction.  But  this  does  not  affect  the  right  of  grant- 
ing probate,  which  is  regulated  by  the  local  situation  of 
the  effects  at  the  testator's  death  (6).  If  they  are  removed 
into  another  jurisdiction,  it  is  not  necessary  to  obtun  any 
sanction  or  authority  from  such  jurisdiction. 

But  it  is  said,  that  the  property,  in  this  case,  was  part  of 
the  assets  of  the  testator,  and  w..s  received  as  such  by  the 
executor;  undoubtedly  these  rents  did  form  a  part  of  the  tes- 
tator's assets.  The  effects  of  the  testator  are  assets  where- 
ever  situated,  whether  at  home  or  abroad;  and  such  effects 
as  are  in  a  foreign  country  at  the  time  of  the  testator's  death, 
although  they  remain  and  are  wholly  administered  there  by 
the  executor,  are  equally  assets.  But  probate  is  not  grant- 
ed in  respect  of  the  assets  generally,  but  in  respect  of  such 
part  of  them  as  are,  at  the  testator's  death,  within  the  ju- 
risdiction of  the  spiritual  judge  by  whom  it  is  granted. 

It  was  also  urged,  that  the  property,  in  this  case,  was  ob- 
tained by  means  of  the  probate,  and  was,  therefore,  liable 
to  the  duty.  It  is  true,  that  a  notarial  copy  of  the  probate, 
and  a  notarial  certificate  of  the  burial  of  the  testator,  and 
a  notarial  copy  or  extract  of  the  will,  shewing  the  appoint- 
ment of  the  defendant  as  executor,  were  produced  at  the 


(a)  But  if  there  are  bona  notabi- 
lia  in  different  dioceses  of  one  pro- 
▼ince,  and  in  one  diocese  only  of 
the  other,  in  respect  to  the  former 
the  archbishop  shall  have  the  pro- 
bate, in  respect  to  the  latter  the 


particnlar  bishop.  Off.  Ex.  48. 

(6)  The  property  in  this  case  was 
bontun  notabiU  in  France,  out  of  the 
jurisdiction  of  the  spiritual  Courts  of 
this  countiy. 
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bank  of  France ;  upon  which  the  bank,  without  the  inter- 
vention, as  it  seems,  of  any  tribunal,  allowed  the  rentes  to 
be  sold:  they  appear  to  have  been  satisfied  by  those  do- 
cuments that  the  defendant  was  executor,  and  entitled  to 
the  property,  and  they  acted  accordingly.  Whether  they 
would  have  been  satisfied  by  any  other  evidence,  and 
without  the  production  of  the  copy  of  the  probate,  we 
have  no  means  of  determining.  But,  admitting  that  the 
production  of  the  notarial  copy  of  the  probate  was  neces- 
sary to  satisfy  the  bank  of  the  title  of  the  executor,  still 
that  circumstance  does  not  appear  to  us  to  affect  the  ques- 
tion, which  is,  whether  the  probate  was  granted  for  or  in 
respect  of  this  property.  It  could  not  be  granted  for  or  in 
respect  of  it,  because  the  property  was,  at  the  death  of  the 
testator,  in  a  foreign  country,  and  consequently  out  of  the 
jurisdiction  of  the  spiritual  judge.  In  the  case  o{  Logan 
v.  Fairlie,  which  was  cited,  funds  were  remitted  from 
India  to  England  after  the  testator's  death.  The  learned 
Judge,  upon  the  facts  before  him,  considered  that  portion 
of  the  funds  as  administered  here,  and  that  a  legacy  duty 
was  therefore  payable.  But  it  is  not  the  administration  of 
assets  that  renders  the  probate  duty  payable,  but  the  lo- 
cal situation  of  the  assets  at  the  testator's  death.  We 
think,  therefore,  the  verdict  should  be  entered  for  the  de* 
fendant. 

Verdict  for  the  defendant. 


Rfvenue, 
ISdI. 


Att.  Gen. 

V, 
DiMOND. 


After  the  judgment,  FoUett  applied,  on  behalf  of  the 
Attorney-General^  to  turn  the  case  into  a  special  verdict, 
insisting  that  the  Attorney-General,  by  virtue  of  his  of- 
fice, might  demand  it. 

Merewether  resisted  the  application. 

Bayley,  B. — I  know  not  by  what  authority  we  can  con- 
vert a  statement  of  facts  into  a  finding  upon  oath,  except 
by  the  consent  of  the  parties. 
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Revenue, 


Att.  Gen. 

V 
DlMOND. 


Lord  Lyndhurst,  L.  C.  B. — If  the  prerogative  exists, 
it  may  be  exercised  by  the  officers  of  the  Crown,  without 
the  assistance  of  the  Court.  The  Court  will  not  inter- 
fere (a). 


(a)  The  case  stood  over  until  the 
sittings  aAer  Term,  to  enable  the 
Crown  officers  to  consider  this  ques- 
tion. In  the  result,  the  judgment 
of  the  Court  was  acquiesced  in,  the 
Attomty'General  being  of  opinion, 
as  the  reporters  are  informed,  that, 
if  the  prerogative  existed,  it  ought 
not  to  be  enforced. 

It  seems  difficult  to  answer  the 
observation  of  Mr.  B.  Bayhy;  and 
yet,  even  in  modem  times,  this 
prerogative  has  been  acted  upon. 
In  The  Attorney-General  v.  Boc- 
ckuZf  9  Price,  30,  the  Court  gave 
judgment  for  the  defendants;  where- 
upon Shepherd,  for  the  Crown, 
moved  to  turn  the  case  into  a  spe- 


cial verdict,  which,  as  the  defend- 
ant would  not  consent,  the  Court 
refused ;  but  afterwards.  Sir  Robert 
Gifford  demanded  it  as  a  matter  of 
right  by  virtue  of  his  office,  and  the 
Court  conceded  the  point.  The 
following  rule  was  dravm  up:— 
Hi/ary  Term,  1  Geo.  4,  12th  Te- 
hrtuny,  1620.  Upon  the  motion 
of  Sir  Robert  Gijffhrd,  Knt.,  his 
Majesty's  ilt^omfy- Genera/,  on  be* 
half  of  his  Majesty,  praying  that 
the  case  made  in  this  cause  for  the 
opinion  of  the  Court  may  be  turn- 
ed into  a  special  verdict  for  the 
judgment  of  the  Court,  it  is  by  the 
Court  hereby  ordered  as  prayed. 


Exch.  of  Pleas,  EvANS  V.  DUNCOMBE. 

iSmiM^— That  M  OTICE  of  trial  having  been  given  in  this  case,  Mr* 
"thiiMSSrt,"^  Gr^«f,  who  acted  throughout  the  cause  as  the  attorney  for 
practiainginthit  ^he  defendant  through  a  clerk  in  court,  gave  the  follow- 

Coart  through  a     ^  ,  °  . 

derk  in  court,  ing  undertaking:  *'I,  the  undersigned,  agree  to  pay  the 

•ummaryjuriB^  debt  and  costs  in  this  action,   16th  t/ti/y,   1830.     Jokm 

Cwmrt?^^**^  Green."*    Inconsequence  of  this  undertaking,  the  plain- 

&«6/e— That  tiff  did  not  proceed  to  trial;  but  Mr.  Green  afterwards  re- 

the  Court  will       ^        ,  ,       ,   ,  , 

compel  an  attor-  fuscd  to  pay  the  debt  and  costs. 

ney  to  perform 
an  undertaking 

entered  into  by        ChiUon  moved  for  a  rule  to  shew  cause  why  Mr.  Green 

him,  notwith- 
standing it  is 
void  by  the  itatote  of  frauds,  and  no  action  can  be  brought  upon  it. 
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Evans 

DuVCOMBBi 


should  not  pay  the  debt  and  costs  in  the  action,  and  ako  ^*«*-  </  ^^^^ 

1831 

the  costs  of  the  application. 

The  first  difficulty  in  this  case  is,  that  the  party  against 
whom  this  application  is  made  is  not  an  attorney  of  this 
Court,  but  conducted  this  suit  through  a  clerk  in  court, 
his  agent.  It  may,  therefore,  be  said,  that,  not  being  an 
officer  of  this  Court,  this  Court  cannot  exercise  a  summary 
jurisdiction  over  him.  No  solemn  decision  is  reported  up^ 
on  this  subject,  but  there  are  several  instances  in  which 
such  an  application  has  been  granted. 

[Bayley^  B. — As  at  present  advised,  I  think  that  we 
ought  not  to  grant  this  rule,  unless  some  instance  can  be 
produced  in  which  such  an  application  has  been  enter- 
tained]. 

In  Payne  v.  Johnson  (a)  an  attachment  was  granted 
against  an  attorney,  not  of  this  Court,  for  the  non-pay- 
ment of  a  sum  of  money  pursuant  to  his  undertaking.  And 
in  Hudson  v.  Handley  (6),  this  Court  granted  a  rule  call- 


(fl)  Payne  v,  Johnson,  Exchequer,  Trinity  Term,  1787. 

Upon  the  motion  of  Mr.  Gibbx,  of  counsel  for  Jamet  Parsons,  the  de- 
fendant's late  solicitor,  and  reading  the  rule  made  in  this  cause,  of  the 
2l6t  day  of  May  last,  and  the  affidavit  of  William  Froby,  it  is  ordered 
that  an  attachment  a^unst  Walter  Hill,  gentleman^  for  non-payment 
of  the  sum  of  8/.  4s.  ^,  allowed  to  the  said  James  Farsons  upon  the  taxa- 
tion of  lus  bill  of  costs  pursuant  to  the  undertaking  of  the  said  Walter 
Hill  in  that  respect,  and  of  the  ^further  sum  of  8/.  1 8s.  4d.  allowed  to 
the  8ud  James  Parsons  for  his  co^s  of  taxing  his  said  bill  of  costs. 


(b)  Hudson  v.  Handlbt,  Exchequer^  Trinity  Term,  1830. 

A  QUO  minus  having  issued  against  the  defendant,  Maudsley,  an  at- 
torney of  the  KiHg*s  Bench,  indorsed  upon  the  writ  an  undertaking  to 
appear.    No  appearance  having  been  entered  for  the  defendant — 

Chilton  obtuned  a  rule,  calling  upon  Muudsky  to  shew  cause  why 
he  should  not  cause  an  appearance  to  be  entered  for  the  defendant, 
pursuant  to  his  undertaking,  and  why  the  defendant  should  not  plead 
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Exch.  of  Pieat,  ing  upon  an  attorney  of  the  Court  of  Kings  Bench  to  shew 

^     cause  why  he  should  not  enter  an  appearance  pursuant  to 

Evans        his  undertaking,  which  rule  was  afterwards  made  abso- 

DuNcoMBB.     *ute. 

In  the  latter  case,  the  attorney  did  nothing  in  the  suit, 
but  merely  undertook  to  appear,  which  he  could  only  do 
through  a  clerk  in  court;  here,  however,  the  attorney  has 
conducted  this  suit  throughout  That,  therefore,  is  a 
much  stronger  instance  than  the  present.  Indeed^  a  con- 
trary doctrine  would  paralize  the  summary  jurisdiction  of 
the  Courts  over  attomies,  a  jurisdiction  highly  beneficial 
to  clients ;  for  if  the  Court  could  not  act  in  this  instance, 
an  attorney  of  one  Court  might  always  practise  in  another 
Court,  through  another  attorney  of  that  Court,  with  impu- 
nity. Over  the  clerk  in  court  the  Court  cannot  exercise 
its  authority,  for  he  is  but  the  agent,  in  no  way  implicated 
in  the  transaction.  The  circumstance  of  an  attorney  prac- 
tising through  an  agent  gives  the  Court  a  jurisdiction  over 
the  principal. 

Secondly,  it  may  be  said,  that  no  action  can  be  brought 
upon  this  undertaking,  and  that,  therefore,  the  Court  will 
not  interfere  in  a  summary  mode.  Upon  this  point,  like- 
wise, there  is  no  reported  case;  but  the  Court  of  King's 
Bench  have  determined.  In  re  Greaves  {a\  that  an  at- 

imUmter,  and  take  short  notice  of  trial;  and  why  MmMey  should  not 
pay  the  costs  of  the  application,  and  the  costs,  if  any,  caused  by  his 
neglecting  to  appear  for  the  defendant.  ^ 

This  rule  was  afterwards  made  absolute. 

(fl)  In  re  Greaves,  Gent,  Kmg'$  Bench,  Hilary  Term,  1827, 

An  action  having  been  commenced  in  the  Commm  Pleat,  and  judg- 
ment obtained.  Greaves^  an  attorney  of  the  Court  of  Xt'ng'j  Bench,  but 
not  an  attorney  of  the  Common  Fleas,  who  was  attorney  for  the  defend- 
ant, proposed  to  compromise  the  action,  and  agreed  verbally  to  giTe  hb 
two  promissory  notes  for  the  debt  and  co«t8,  payable  at  six  and  nine 
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tomey,  being  connusant  of  the  law,  shall  not,  by  entering  Ejceh.  of  PUas, 

into  an  undertaking  which  cannot  be  enforced  by  action,  ^  '  ^ 

deprive  the  party  of  his  remedy,  and  take  advantage  of  his  Evans 

own  wrong.  Dukcombb^ 

months,  in  consideration  of  the  pluntiff  staying  proceedings.  Thb 
was  accepted  by  the  plaintiff;  but  Greaves  afterwards  declined  to  give  the 
bills;  whereupon  AUerum  ob tuned  a  rule  calling  upon  Greaves  to  pay 
the  debt  and  costs. 

Holroyd  shewed  causes— There  is  no  cause  depending  in  this  Court> 
and  the  undertaking  by  Greaves  is  not  necessarily  connected  with  his 
character  of  attorney.  The  only  cases  in  which  the  Court  will  interfere 
in  a  summary  way  agunst  an  attorney,  are  dther  for  something  done 
or  omitted  in  a  cause  or  proceeding  depending  in  Court,  or  where  an 
attorney  is  employed  in  a  matter  so  connected  mXh  his  professional 
character  as  to  afford  a  presumption  that  his  character  formed  the 
ground  of  his  employment  by  the  client.  In  such  cases  the  Court  will 
interfere  in  a  summary  way,  to  compel  an  attorney  faithfully  to  exe- 
cute a  trust  reposed  in  him.  This  appears  by  the  cases  of  In  re  Aitkin^ 
4  B.  &  A.  47 ;  In  re  Knight,  1  Bingh.  91 ;  and  De  Woolfe  and  others 

V. ,  2  Chit.  Rep.  68.    But  the  promise  is  Toid  by  the  statute  of 

frauds;  for  the  original  defendant  still  remained  liable,  and  this  undertake 
ing  should  have  been  in  writing.  Now,  it  is  not  usual  for  Courts  to  inter- 
fere to  enforce  a  mere  parol  promise,  where  there  is  nothing  criminal. 
In  Beat  V.  Lampstaff',  2  Wils.  371,  bail  entered  into  a  recognizance  at 
the  request  of  the  defendant's  attorney,  who,  in  consideration  thereof, 
pron&ised  to  save  them  harmless;  aftenvards,  the  goods  of  the  bul 
baring  been  taken,  a  motion  was  made,  that  the  attorney  should  make 
satisfaction  to  the  bdl;  sed  per  cur, — ^This  is  only  a  breach  of  a  parol 
promise,  and  we  cannot  interfere  in  a  summary  way,  here  being  no- 
thing criminal. 

Aldtrson,  contra,  was  stopped  by  the  Court. 

Per  Cftr, — Even  supposing  the  undertaking  to  be  void  by  the  statute 
of  frauds,  this  Court  may,  nevertheless,  exercise  a  summary  jurisdic- 
tion over  one  of  its  own  officers,  an  attorney  of  the  Court.  The  un- 
dertaking was  given  by  the  party  in  lus  character  of  attorney,  and  in 
that. character  the  Court  may  compel  him  to  perform  it.  An  attorney  is 
connusant  of  the  law;  and  if  he  give  an  undertaking  which  he  must 
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Exck.  of  Phatf       Bayley,  B. — I  feel  a  very  great  difficulty  in  saying  that 

^  '   ^     the  Court  can,  upon  a  summary  application,  enforce  the 

£vANi        performance  of  a  contract  which  could  not  be  enforced  by 

DuNGOMBE.     action ;  but  the  case  cited  is  certainly  an  authority  for  the 

application. 

With  respect  to  the  first  question,  it  is  advisable  that 
that  should  be  considered,  because  it  is  very  important 
that  the  Court  should  exercise  a  jurisdiction  over  attornies 
practising  through  their  agents  in  this  Court.  There  can 
be  no  doubt  but  that  the  country  attorney  was,  properly 
speaking,  the  attorney  in  the  cause,  and  that  the  clerk  in 
court  was  merely  the  agent;  and,  therefore,  if  there  has 
been  misconduct,  it  is  particularly  desirable  that  the  Court 
ehould  have  the  power  of  exercising  their  summary  juris- 
diction over  the  country  attorney.  In  the  case  cited,  how- 
ever, from  the  Court  of  King's  Bench,  the  action  in  which 
the  undertaking  was  given  was  in  the  Court  of  Commom 
Pl€<iSf  and  yet,  as  the  party  was  not  an  attorney  of  that 
Court,  the  application  was  made  in  the  Court  of  King's 
Bench.  Here,  likewise,  the  party  is  not  an  attorney  of 
this  Court,  in  which  the  action  is  brought ;  and,  therefore, 
that  case  is  certainly  a  strong  instance  against  making  the 
application  in  this  Court.  The  foundation  of  the  jurisdic- 
tion of  the  Court  exercised  in  such  cases  is,  that  the  party 
is  an  attorney  of  the  Court  in  which  the  application  is 
made;  upon  this  principle  the  Court  of  King's  Bench  must 
have  acted.  I  cannot,  however,  but  think,  that  it  is  very 
desirable  that  this  Court  should  have  a  control  over  all 

know  to  be  void,  he  shall  not  foe  allowed  to  take  adnuitage  of  his  own 
wrong,  and  say  that  the  undertaking  cannot  be  enforced. 

Role  absolute.  The  party  to  pay  the  amount  of 
the  first  note,  and  the  costs  of  the  appHcaUun, 
within  ten  days,  and  the  amount  of  the  second 
note,  within  nine  months  from  the  time  of  the 
agreement. 
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persons  who  practise  or  conduct  a  suit  in  this  Court :  but  excH.  qf  PUas, 
if,  upon  inquiry,  it  should  turn  out  that  the  practice  has     ^   *^**  ^ 
been  to  apply  to  the  Court  of  which  the  party  is  an  at-        Evaxs 
tomey,  that  course  must  be  adhered  to.  Duhcombe. 

Rule  nuti. 

No  cause  was  shewn  against  the  rule,  which  was  made- 
Absolute  (a). 


{a)  This  case  was  spoken  to  on 
several  days,  and  the  above  is  the 
result  of  the  discussion. 

On  complaint  of  one  of  the  de- 
fendant's bail,  of  his  having  been 
made  liable  to  pay  the  plaintiff's 
debt  and  costs,  by  a  prosecution 
on  the  bul  bond,  through  the  mis- 
conduct of  Mr.  Skinner f  an  attor- 
.ney  employed  for  the  defendant, 
who  had  put  in  bail  in  the  Court 
of  King's  Bench  instead  of  this 


Court,  a  rule  was  made  absolute 
upon  him  to  reimburse  the  bail; 
but  it  afterwards  appearing  that 
Skinner  was  not  an  attorney  of 
this  Court,  and  that  he  never  act- 
ed by  himself,  or  in  the  name  of 
another  attorney,  in  any  one  in- 
stance in  this  cause  in  tins  Court, 
the  rule  was  discharged.  Craven 
V.  BiUingiley,  C.  P.  M.  24  G.  2, 
Barnes  47 


Baonall  f>.  Shipham. 

A  RULE  nisi  to  change  the  venue  from  the  county  of  A.  The  rule  to 
to  the  county  of  J3.  having  been  obtained  in  this  case,  up-  jjj^*^" 
on  the  usual  aflBdavit —  Court,  a  nik 

nUif  whidi 
makes  itself  ab- 

Sir  Wm.  Owen  now  offered  to  shew  cause  afi^ainst  that  »>«»*•,  "niew 

o  cause  be  shewn 

rule,  but—  on  or  before  the 

day  mentioned 
in  the  rule;  and 

ChiUon  interposed,  and  objected  that  the  affidavits  in  ^"^^  ZyT 
answer  to  the  rule,  which  were  sworn  after  the  day  upon  cannot  he  used 

to  shew  cause* 

which,  by  the  practice  of  the  Court,  the  rule  was  absolute.      The  venue 

1  •        .  «  :•  can  be  brought 

could  not  be  read,  Uck  to  throri. 

ginal  county  in 
which  it  was 
laidi  only  upon  an  undertaking  to  giva  material  evidence  in  that  county. 
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Erch,  of  PUoi,  Bayley,  B. — By  the  practice  of  this  Court,  the  rule 

-^  was  absolute  before  these  affidavits  were  sworn;  we  must 

Baonall  conform  to  the  practice,  and  the  affidavits  cannot  be  read 

shipham.  to  shew  cause. 

Sir  fFm.  Owen  then  moved  to  bring  back  the  venue  to 
the  county  of  A.^  upon  an  undertaking  to  give  material 
evidence  in  the  county  of  A.9  or  in  the  county  of  C,  it 
appearing  upon  his  affidavits  that  the  cause  of  action 
arose,  not  in  the  county  of  £.,  but  in  the  county  of  C. ;  and 
he  relied  upon  the  cases  of  Bowden  v.  Glasson  (a).  Hunt 
V.  Bridgeford  (6),  Neaie  v.  Nevill  (c).  Savory  v.  Spoon- 
er  (rf),  Potoel  v.  Rich  (e),  and  Smith  v.  Walker  (/)• 

Chilton,  contra,  submitted,  that  the  practice  of  this 
Court  diflered  from  that  of  the  Court  of  Common  Pleas, 
and  cited  Emery  v.  Emery  (g),  in  which  this  Court  de** 
cided,  that  the  plaintiff  could  only  bring  back  the  venue 
into  the  county  in  which  it  was  originally  laid,  by  under- 
taking to  give  material  evidence  in  that  county. 

Bayley,  B. — It  may  be  desirable  that  the  practice  of 
all  the  Courts  should  be  assimilated;  but,  until  that  is  done, 
we  are  bound  by  the  practice  of  this  Court  That  prac- 
tice has  been  correctly  stated  by  Mr.  Chilton;  and  unless 
the  plaintiff  will  undertake  to  give  material  evidence  in 
the  county  in  which  he  originally  laid  his  venue,  he  can 
take  nothing  by  his  motion. 

Rule  refused  (A). 


(a)  5  Price,  359.  (A)  The  practice  of  the  three 

(6)  5  Taunt.  259.  Courts  differ  from  each  other  in 

(c)  6  Taunt.  565.  the  mode  of  changing  the  venae. 

(d)  6  Id.  565;  2  Marsh.  278.  First,  with  respect  to  the  time 

(e)  7  Taunt.  178;  2  Marsh.  494.  within  which  the  venue  may  be 
(/ )  2  Moore,  64 ;  8  Taunt,  169.  changed :— 

(g)  6  Price,  336.  In  the  King^s  Bench,  the  rule  to 
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change  the  venue  must  formerly 
have  been  moved  for  within  ei|(ht 
days  after  the  declaration  was  de- 
livered, 2  Salk.  668,  which  was  the 
time  allowed  by  the  rules  of  the 
Court  for  pleading;  Id.  2  Str. 
1192;  but  it  is  now  settled,  that, 
where  the  defendant  has  not  ob- 
tained an  order  for  time  to  plead 
be  may  move  to  chancre  the  venue 
at  any  time  before  plea  pleaded, 
R.  M.   1654,  s.  5.  K.  B.  GUb. 
K.  B.  339,  and  he  may  change  the 
venue  after  an  order  for  time  to 
plead,  though  upon  the  terms  of 
pleading  issuably;  Say.  Rep.  207 ; 
1  Tidd,  608 ;  but  not  after  an  or- 
der for  time  to  plead,  where  the 
terms  are  to  plead  issuably,  and 
take  short  notice  of  trial  at  the 
first  or  other  sittings  within  Term 
in  London  or  Middlesex,  because  a 
t|ial  would  by  that  means  be  lost, 
Cpwp.  511;  7  T.  R.  698;  but  see 
I  Wils.  245,  contra.    And  after 
plea  pleaded,  the  venue  cannot  in 
general  be  changed  at  the  instance 
of  the  defendant,  even  though  he 
afterwards  have  leave  to  withdraw 
his  plea,  and  plead  de  novo,  with  a 
notice  of  set-off.  1  Tidd,  608. 

In  the  Common  Pleas,  as  in  the 
Court  of  King's  Bench,  the  motion 
may  now  be  made  at  any  time  be- 
fore plea  pleaded,  R.  M.  1654,  s. 
8,  C.  P.,  notmthstauding  the  de- 
fendant may  have  obtained  time 
to  plead;  Willes,  318;  Barnes, 
489;  R.M.  16  Geo.  2,  C.  P.;  un- 
less  he  be  under  terms  of  taking 
short  notice  of  trial  in  London  or 
Middlesex,  Barnes,  478 ;  2  B.  & 
P.  320;  3  Id.  12;  or  for  the  ad- 
journed nttmgs  after  Term,  in 
London.  Barnes,  493;   1  Bingh. 


Baonall 

v. 
Shipmam. 


186;  7  Moore,  598.    The  motion   Exch.  of  Pleas, 
cannot  however  be  made  after  plea  1 83 1 . 

in  abatement,  4  Bingh.  18,  or  in 
bar,  Cus.Fr.  C.  P.  33,  112;  2 
Moore,  64;  unless  the  justice  of 
the  case  clearly  require  it;  II 
Moore,  384;  though  a  rule  nisi 
obUuned  before  plea,  may,  in  this 
Court,  after  plea  be  made  abso- 
lute. Cas.  Pr.  C.  P.  J36;  Barnes, 
492 ;  3  B.  &  P.  12;  1  Taunt.  58. 
And  the  rule  cannot  be  moved  for 
on  the  last  day  of  Term,  unless  the 
declaration  were  delivered  so  late 
that  the  defendant  had  not  an  op. 
portunity  of  making  the  motion 
sooner.    1  Tidd,  609. 

In  the  Court  of  Exchequer,  the 
venue  cannot  be  changed  after  a 
trial  has  been  had,  1  Price,  146, 
nor  after  the  defendant  has  ob- 
tidned  an  order  to  plead  "  on  all 
the  usual  terms ;"  for  it  is  consi- 
dered one  of  those  terms,  that  the 
defendant  shall  not  move  to  change 
the  venue;  3  Price,  3;  2  M<C1.  & 
Y.  106,  and  therefore,  where  the 
order  for  time  to  plead  is  intended 
to  be  without  prejudice  to  a 
change  of  venue,  it  should  be  so 
expressed  in  the  summons. 

With  respect  to  the  mode  of 
changing  the  venue,  the  same  af- 
fidavit is  required  in  all  the  Courts; 
but,  in  the  King's  Bench  it  is  a 
motion  of  course  upon  counsel's 
signature,  absolute  in  the  first 
instance.  1  Chitt.  Rep.  691  a;  in 
the  Common  Pleas,  it  is  a  rule  to 
shew  cause;  and  in  the  Court  of 
Exchequer,  it  is  a  rule  nisi,  a  rule 
peculiar  to  that  Court,  which 
makes  itself  absolute^  unless  cause 
be  shewn  on  or  before  the  day 
specified  in  the  rule. 
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Baonall 

V. 

Shipham. 


Lastly,  aB  to  the  mode  of  blink- 
ing iMick  the  venue.  In  the 
King's  Bench,  where  the  rule  has 
been  regularly  obtained,  and  is 
absolute  in  the  first  instance,  the 
only  mode  by  which  the  pliuntiff 
can  bring  back  the  venue,  is,  by  a 
separate  motion,  wluch  is  a  mo- 
tion of  course,  requiring  only 
connsePs  signature,  upon  an  un- 
dertaking to  give  material  evi- 
dence in  the  county  in  which  the 
venue  was  originally  laid.  2  Salk. 
669;  6  Taunt.  567;  lChitt.Rep. 
37B.  And  although  in  one  case, 
7  T.  R.  205,  it  was  holden,  that, 
where  the  cause  of  action  accrued 
in  several  counties,  the  venue 
might  be  brought  back  to  the 
original  county;  it  is  now  fully 
settled,  that  the  only  mode  of  re- 
taining the  venue  is  by  an  under- 
taldng  to  give  material  eridenoe 
in  the  county  in  wluch  it  was 
originally  laid.  6  East,  433;  2 
Smith,  447;  1  Wils.  162;  10  East, 
32;  1  Chitt.  Rep.  691  a;  2  B.  & 
A.  618. 

In  the  Common  Pleas,  the  rule 
to  change  the  venue  being  a  rule 
to  shew  cause  only,  that  Court 
exercises  a  discretion  upon  the 
discussion  of  the  rule,  according 
to  the  circumstances  of  each  case; 


and  in  many  instances  rules  have 
been  discharged  without  requiring 
any  undertaking  on  the  part  of 
the  defendant.  It  is  also  the  uni- 
form  practice  of  that  Court,  where 
the  cause  of  action  arises  in  se- 
veral counties,  to  ifischarge  the 
rule  to  change  the  venue  upon  an 
undertaking  in  the  alternative,  to 
give  material  evidence  in  some  of 
them  t  and,  where  the  whole  cause 
of  action  arises  abroad,  to  (Bs- 
charge  the  rule  mdioat  an  under- 
taking. See  iTldd,  611,  6l2. 

In  the  Exchequer,  however,  al- 
though the  contrary  was  in  one 
case  dcdded,  5  Price,  359,  it  is 
now  the  uniform  practice  not  to 
enter  into  the  circumstances  of 
the  case,  but,  if  there  be  a  posi- 
tive affidavit  that  4he  cause  of  ao* 
Uon  arose  in  a  different  county 
from  that  where  the  venue  is  laid, 
to  change  the  venue  to  that  coun- 
ty, unless  the  plaintiff  will  under- 
take to  give  material  eridence  in 
the  county  in  which  the  venue 
was  originally  laid.  6  Price,  336. 
This  undertaking  may  be  given  as 
cause  against  the  rule  on  or  be- 
fore the  day  specified  in  the  rule, 
or,  after  that  time,  may  be  made 
the  subject  of  a  separate  motion 
to  bring  back  the  venue. 
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Rex  (in  aid  of  Hollis)  v.  Bingham.  ^ 

An  extent  having  issued  in  aid  of  Hollis  to  recover  a  Upon  a  scire  fa- 

debt  due  to  him  from  the  defendant,  the  matters  in  dif-  *^u^JL*J[f' 

'  cognisance  en- 

ference  between  Hollis^  the  prosecutor,  and  the  defendant,  tered  into  to 

n         1         vx       1        1  \.      1  .        .  ****^®  ■"  award 

were  referred  to  £>.,  the  defendant  entering  into  a  recog-  respecting  mat- 

nizance  to  abide  the  award  of  D.     Subsequently,  M.  was  ence^Cpon  an 

substituted  by  rule  of  Court  for  D. ;  and  M,  having  made  2riy  \hauhe" 

his  award,  a  scire  facias  was  issued  upon  the  recognizance  defendant,  hay- 

of  the  defendant,  to  which  the  defendant  set  out  the  re-  upon  demurrer, 

cognizance,  and  pleaded  nul  tiel  agard;  the  prosecutor  ''■*  ^^  ^^^^^^ 


replied,  that  M.  was  substituted  for  X).  by  rule  of  Court, 
tod  that  M.  made  his  award ;  to  which  the  defendant  de- 
murred. Upon  the  argument  (a)  of  this  demurrer,  it  was 
ordered  that  the  demurrer  should  be  allowed  with  costs  {b)i 
and  a  writ  of  error  having  been  brought,  the  judgment  of 
this  Court  was  confirmed.  On  the  16th  December  last, 
the  defendant  taxed  his  costs  in  pursuance  of  the  order  of 
the  Court;  whereupon  Maitntn^  obtained  a  rule  to  shew 
cause  why  so  much  of  the  order  as  directed  the  payment 
of  the  costs  to  the  defendant  should  not  be  rescinded. 

Dampier  shewed  cause. — The  question  is,  whether  the 
prosecutor,  in  this  case,  is  liable  to  pay  costs  to  the  party 
succeeding.  The  Crown  is  not  an  actual  party  to  this  suit, 
and  the  specialty  is  not  originally  due  to  the  Crown.  The 
8tat.  33  Hen.  8,  c.  89,  s.  51*,  which  gives  costs  to  the  Crown 
In  suits  on  obligations  and  specialties,  does  not  therefore 
apply.  Under  that  statute,  in  suits  on  specialties  and  ob- 
ligations, the  Crown  is  entitled  to  costs;  but  where,  upon 
a  bond  debt  to  the  Crown,  an  extent  issues  against  a  simple 
contract  debtor  of  the  bond  debtor,  the  former  is  not  charge- 

(a)  S  Y.  &  J.  101 ;  ante^  p.  245.      for  the  prosecutor,  no  mention  was 
(6)  In  the  extract  from  the  Mi-      made  of  the  costs, 
nute  Book,  set  forth  in  tlie  affidavit 


upon 
wat  n 
to  costs. 
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able  with  costs.  R.  v.  Boyle  (a).  This  shews  that  there  is 
a  material  distinction  between  the  Crown  and  the  party 
in  whose  aid  the  Crown  process  is  set  in  motion;  and  that 
the  prosecutor  in  this  case  is  distinct  from  and  unconnect* 
ed  with  the  Crown,  and  must  be  bound  by  the  rules  of  law 
applicable  to  private  individuals.  Now,  if  that  be  so,  the 
prosecutor  would  be  liable  to  costs.  But,  moreover,  the 
prosecutor,  if  he  had  succeeded,  would  have  been  entitled 
to  costs  (b)\  and,  therefore,  there  must  be  a  reciprocity,  and 
he  must  likewise  be  liable  to  pay  costs. 


Mannings  contra. — It  is  a  certain  principle,  that  the 
King  himself  neither  pays  nor  receives  costs ;  Wilkinson 
qui  tarn  v.  AUot  (c) ;  and  the  same  rule  applies  to  a  private 
individual  using  the  name  of  the  King,  though  suing  for 
his  own  benefit  {d).  R.  v.  Coram  {e).  It  is  true,  that,  in 
some  cases,  the  Court  will  make  an  order,  calling  upon 
the  ofiicer  to  shew  cause  why  he  issued  prerogative  pro- 
cess, and  will  award  costs  to  be  paid  to  the  party  griev- 
ed (/);  but  no  such  application  was  made  in  this  case. 
This  is  a  common  law  proceeding,  though  instituted  in 
the  office  of  the  King^s  Remembrancer;  and,  if  judgment 
had  been  entered  up  for  the  costs,  it  would  have  been 
error;  for  there  is  no  statute  which  gives  costs  in  this  case. 
The  statutes  S3  Hen,  8,  c.  15,  and  4  Jac.  I,  c.  3,  which 
give  costs  in  particular  cases,  do  not  apply  to  proceed- 
ings in  scire  facias;  and  the  stat.  8  &  9  Wm.  3,  c.  1 1,  s.3, 
which  gives  costs  in  scire  facias^  is  confined  to  scire  fa* 


(a)  I  Price,  434. 

(6)  If  the  prosecutor  had  suc- 
ceeded, he  would  have  had  lus 
costs  in  this  case,  not  by  statute, 
but  because  the  recognizance  be- 
ing in  a  penalty,  he  would  have 
been  entitled  to  deduct  the  costs 
from  the  penalty.  See  A.  v.  Deane, 
2  Anstr.  369.    In  the  same  man- 


ner, a  plaintiff  recovering  upon  a 
bond,  may  retain ,  out  of  the  penal- 
ty, the  costs  of  a  ca,uu  to  which 
he  would  not  otherwise  be  enti- 
tled. 

(c)  Cowp.  366. 

{d)  Man.  Ex.  Pr.  Rev.  69. 

(e)  1  Anst.  fiO. 

(f)  See  Man.  Ex.  Pr.  Rev.  69. 
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(*Uu  in  civil  suits.  R.  v.  Miles  (b).  The  statutes  on  the 
subject  of  costs  are  construed  strictly ;  insomuch,  that, 
in  Golding  v.  Dyos  (6),  it  was  holden  that  an  avowant  in 
replevin,  though  actually  tlie  plaintiff  in  the  suit,  is  not  a 
plaintiff  within  the  meaning  of  the  statute  3  Hen.  7,  c. 
10  (c). 


Revenue, 
1831. 


Lord  Lyndiiurst,  L.  C,  B. — ^The  cases  of  R.  v.  Co- 
rtim,  and  72.  v.  Miles,  determine  this  question.  The 
plaintiff  is  not  entitled  to  costs. 

Rule  absolute  (d). 


(a)  7  T.  R.  367. 

(6)  10  East,  2. 

(c)  See  Ricketts  v.  Lewis,  1  B. 
&  Ad.  197>  in  which  the  case  of 
Golding  V.  Dyos  is,  upon  another 


point,  overruled. 

(d)  This  case  was  decided  by 
the  Lord  Chief  Baron,  at  the  Sit- 
tings after  Term,  at  Grays  Inn, 


WlNSTANLEY  V.  EdOE. 

A   VENIRE  facias,  with  a  notice  to  appear,  having 
been  issued  by  the  plaintiff  in  this  case — 

R.  V.  Richards  moved  for  a  distringas,  upon  an  affida^ 
Tit,  that  no  appearance  had  been  entered  for  the  defend- 
ant, and  upon  the  following  affidavit  as  to  the  mode  of 
serving  the  venire: — 

**  J»  B.,  of  &c.,  maketh  oath  and  saith,  that  he  did*  on 
the  11th  day  of  January  instant,  serve  the  above-named 
defendant  with  a  true  copy  of  a  writ  of  venire  facias  ad 
respondendum  in  this  cause,  appearing  to  be  regularly  is- 
sued out  of  and  under  the  seal  of  this  honourable  Court, 
against  the  said  defendant,  at  the  suit  of  the  above-named 
plaintiff,  and  returnable  on  the  said  11th  day  oi  January, 
by  delivering  a  true  copy  therec^,  and  at  the  same  time 
fiiewing  the  said  original  writ  to  E.  D.,  at  the  dwelUng- 

VOL.  I.  D  D 


Exch,  of  Pleat, 

The  affidavit  for 
a  dittringas  up- 
on  a  ffei^re 
muit  be  full  and 
distinct,  and 
must  diiclose 
circumstances 
from  which  the 
Court  may  see 
that  the  defend- 
ant keeps  out  of 
the  way  to  avoid 
personal  service. 
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Exch,  of  Pleas,  house  of  the  said  defendant,  situate  in  King-street,  in 

1831.  . 

^  '  ^     Manchester  aforesaid.     And  this  deponent  further  saith, 

WiNSTANLEY  that  he  used  all  the  means  in  his  power  to  serve  the  said 
Edge.  defendant  personally  with  the  said  writ  of  venire  facias ; 
and  that  he  attended  three  several  days  at  the  dwelling- 
house  of  the  said  defendant  for  that  purpose,  but  without 
meeting  with  the  said  defendant;  that,  on  the  first  day  of 
this  deponent's  attendance,  namely,  on  the  8th  day  of 
January  instant,  this  deponent  saw  the  said  E.  X).,  who 
informed  this  deponent  that  the  said  defendant  was  not  at 
home;  that  this  deponent  then  informed  the  said  E.  X>., 
that  the  object  of  his  calling  was  to  serve  the  said  defend- 
ant with  the  said  writ  of  venire  facias^  and  desired  the 
said  E.  X).  to  inform  the  said  defendant,  that  he,  this  de- 
ponent, would  call  again  on  the  10th  day  of  c/iaiifiary  instant, 
at  eleven  o'clock,  for  the  purpose  of  serving  the  said  defend- 
ant ;  that  he  this  deponent  called  accordingly  at  the  time 
appointed,  when  this  deponent  again  saw  the  said  E.  D., 
who  informed  him,  this  deponent,  that  the  said  defendant 
was  not  there,  when  this  deponent,  as  on  the  preceding 
day,  informed  the  said  E.  D.  of  the  object  of  hb  calling, 
and  that  he,  this  deponent,  would  call  again  on  the  fol- 
lowing day,  at  1 1  o'clock,  for  the  purpose  of  serving  the  said 
defendant  with  the  said  writ  ot  venire  facias;  that,  on  the 
following  day,  being  the  11th  day  o{  January  instant,  this 
deponent  did  accordingly  call  at  the  said  defendant's 
dwelling-house  at  the  time  appointed,  for  the  purpose  of 
serving  her  with  the  said  writ ;  that  this  deponent  again  saw 
the  said  E.  X).,  who  informed  this  deponent  that  the  said  de- 
fendant was  not  there,  when  this  deponent  left  a  true  copy  of 
the  said  writ  of  venird facias  ad  respondendum,  with  the  said 
E.  X).,  for  the  said  defendant,  and  at  the  same  time  shew^ 
cd  the  said  E.  D,  the  said  original  writ.  And  this  depo- 
nent saith,  that  he  verily  believes  that  the  said  defendant 
hath  kept  out  of  the  way,  for  the  purpose  of  avoiding  be- 
ing served  with  the  said  writ.  And  this  deponent  fur- 
ther saith,  that,  under  the  said  copy,  was  written  an  En* 
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fflish  notice  to  the  said  defendant  of  the  intent  of  such    Exch,  of  Vkat^ 

1831. 
service,  pursuant  to  the  statute  in  that  case  made  and  pro-  ^ 

vided.  And  this  deponent  further  saith,  that  a  writ  of  Winstarley 
quo  minus  was  issued  out  of  and  under  the  seal  of  this  Edoe. 
honourable  Court,  on  the  5th  day  of  November  last, 
against  the  said  defendant,  at  the  suit  of  the  said  plain- 
tiff; that  an  alias  quo  minus  was  issued  thereupon  on 
the  I3th  day  of  the  said  month  o(  November;  and  that  a 
pluries  quo  minus  was  issued  thereupon  on  the  11th  day 
of  December  hiBt;  and  that  he,  this  deponent,  hath  fre* 
quently  endeJAvoured  to  serve  the  said  defendant  with  the 
said  writ,  but  without  success ;  and  that  he  believes  that 
the  said  defendant  hath  kept  out  of  the  way  for  the  pur- 
pose of  avoiding  being  served  with  the  said  writ;  for, 
though  he,  this  deponent,  hath  often  inquired  at  the  said 
defendant*8  dwelling-house  where  and  at  what  time  the 
said  defendant  could  be  met  with,  he  has  always  beeii  told 
that  the  said  defendant  was  not  there,  nor  did  they  inform 
him  where  the  said  defendant  was,  or  at  what  time  she 
could  be  met  with,  but  always  positively  refused  so  to  do.** 

He  cited  Pitt  v.  Eldred  (a),  and  submitted,  that,  if  this 
affidavit  was  not  sufficient,  personal  service  could,  in  no 
case,  be  dispensed  with.  He  further  submitted,  as  a 
ground  for  relaxing  the  practice  in  such  cases,  that  this 
Court  had  no  process  of  outlawry. 

Batley,  B. — The  Court  requires  in  these  cases  a  very 
full  and  distinct  affidavit,  because,  as  personal  service  is 
dispehsied  with,  the  Court  ought  not  to  grant  a  distringas ^ 
unkss  it  be  satisfied  that  the  defendant  keeps  out  of  the 
way  to  avoid  the  service.  Now,  this  affidavit  does  not  lay 
a  sufficient  ground  to  induce  the  Court  to  believe  that  the 
defendant  kept  out  of  the  way  to  avoid  personal  service. 
It  is  consistent  with  the  facts  deposed  to  that  the  defend- 
ant might  have  been  from  home,  for  there  is  no  statement 

(«)  AnU,  p.  H7. 
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j^ch.  of  Picas,  that  she  was  seen  in  the  neighbourhood »  nor  does  the  af- 
N^.^.^.^^  fidavit  even  state  that  the  question  was  put,  whether  she 
lYiNSTANLEY  ^^s  at  homo,  or,  if  then  absent,  at  what  time  she  was  like- 
Edgs.  ly  to  return.  It  is  true,  that  the  affidavit  states  a  belief 
that  the  defendant  kept  out  of  the  way  to  avoid  the  service; 
but  that  alone  is  not  sufficient:  some  foundation  must  be 
laid  for  that  belief.  If  the  affidavit  had  stated  that  the  de* 
ponent  asked  whether  the  defendant  was  at  home,  or,  if  she 
were  from  home,  when  she  would  return,  and  that  no  answer 
had  been  given,  that,  perhaps,  might  have  been  sufficient; 
but  it  is  consistent  with  this  affidavit,  which  is  silent  upon  the 
subject,  that  the  deponent  might  have  been  informed  that 
the  defendant  was  from  home,  and  was  not  likely  soon  to 
return.  I,  therefore,  think  that  the  affidavit  is  insuffi- 
cient; and  we  ought  not  to  grant  a  rule  to  shew  cause,  be- 
cause the  plaintiff  might  have  put  himself  in  a  better  si- 
tuation. He  should  have  stated  every  thing  that  passed 
upon  the  different  occasions;  and  if  nothing  further  pass- 
ed than  what  is  stated,  he  should  have  so  said. 

The  affidavit  is  also  defective  in  not  stating  that  E.  D* 
was  the  servant  of  the  defendant.  It  is  consistent  with 
the  statement,  that  she  might  have  been  placed  at  the 
•house  of  the  defendant  for  the  purpose;  and  I  think  that 
the  affidavit  ought  to  state,  that. the  party  of  whom  the  in- 
quiries were  made,  and  upon  whom  eventually  the  writ 
was  served,  was  a  person  connected  with  the  defendant^  a 
servant,  or  some  member  of  his  family. 

Vaughan,  B. — The  affidavit  should  disclose  facts 
and  circumstances,  from  which  the  Court  cannot  fail  to 
conclude  that  the  defendant  kept  out  of  the  way  to  avoid 
the  service^  It  is  consistent  with  this  affidavit  that  the 
defendant  was  from  home  at  the  time. 

Rule  refused  (a). 

(a)  There  are  three  modes  of         By  the  firU  mode,  if  the  de- 
proceeding  l)y  venire  in  this  Court,      fendant  be  personally  served,  the 
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pJaintiff  may  file  his  declaratiooy 
and  proceed  as  upon  a  quo  minug. 

By  the  tecond  mode,  where  the 
defendant  cannot  be  personally 
senred,  the  venire  is  sent  to  the 
Sheriff*8  office,  the  Sheriff's  offi- 
cer summons  the  defendant,  which 
is  returned  by  the  Sheriff,  and  if 
the  defendant  does  not  appear  in 
four  days  after  the  return,  the 
plaintiff  may  issue  writs  of  (/ti/rtn- 
gas,  indorsed  to  levy  40f .  de  die  in 
dietn  until  the  defendant  appears; 
Or,  after  the  first  distringas,  if  an 
appearance  be  not  entered,  the 
plaintiff  may,  upon  an  affidavit  of 
debt,  move  the  Court  to  increase 
the  issues.  See  Daj*s  Practice,  23. 
This  mode  of  proceeding  is  not 
affected  by  the  statute  7  &  8  Geo. 
4,  c.  71>  s.  5.  Nicholson  v.  Bownas, 
3  Price,  268;  Dwerryhouse  v.  Gra^ 
ham,  lb.  n. ;  Petty  v.  Smith,  2  Y.  & 
J. ill. 

Lastly,  as  in  the  principal  case, 
the  plaintiff  may  issue  a  venire, 
with  a  notice  to  c^pear ;  and,  if  the 
defendant  cannot  be  served,  may 
iuove  the  Court,  or  a  Baron  at 
Chambers,  for  a  distringas  to  com- 
pel an  appearance,  or  to  enter  an 
appearance  according  to  the  sta- 


tute, 7  &  8  Geo.  4,  c.  71f  >•  5.   Of  JSxeA.  o/*  PUn, 


late  the  Court  has  been  very  strict 
upon  this  subject,  and  has  re- 
quired very  full  and  distinct  affi- 
darits :  and  now,  in  order  to  ob- 
tain a  distringas,  in  this  mode  of 
proceeding,  there  must  be  three 
attempts  at  the  least  to  serve  the 
venire,  the  last  attempt  being  on 
the  return  day;  the  party  attempt- 
ing to  serve  the  writ  must,  on 
going  to  the  defendant's  house, 
inform  some  person,  a  servant  or 
member  of  the  defendant's  fami- 
ly,  of  his  object  in  calling,  and 
appoint  some  day  on  which  he  will 
call  again  to  serve  the  writ;  he 
must  again  attend  according  to 
his  appointment,  and  must  then 
make  another  appointment  for  a 
third  day,  the  return  day,  upon 
which  day  he  must  again  attend, 
and  leave  the  writ  with  a  servant, 
or  some  member  of  the  defend- 
ant's family.  The  residence  of 
the  defendant  must  also  be  stat- 
ed, and,  in  addition  to  the  belief 
of  the  deponent,  circumstances 
must  be  stated  from  which  the 
Court  may  necessarily  infer  that 
the  defendant  kept  out  of  the  way 
to  avoid  the  service. 


1831. 


W1N8TANLBY 

0. 

Edge. 


RULES  OF  COURT. 


^VhEREAS,  by  a  rule  of  this  honourable  Court,  made  jufU6caiion  of 
in  Michaelmas  Term  last  past,  it  was  ordered  that  here-  *^''- 
after  all  special  bail  should  be  justified  before  a  Baron  at 
chambers,  as  well  in  Term  as  in  Vacation:     And  whereas, 
it  is  expedient  to  repeal  so  much  of  the  said  rule  as  relates 
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^<^*-  •/ ^'ww*  to  the  justification  of  bail  in  Term  time— It  is,  therefore, 

ordered,  that,  from  and  after  the  present  Term,  the  justi- 
fication of  bail  in  Term  time  shall,  (unless  by  consent)  take 
place  as  heretofore  in  open  Court;  and  that  the  justifica- 
tion of  bail  before  a  Baron  at  chambers  shall  be  confined 
to  cases  of  consent,  and  to  justification  in  Vacation. 


Adjourned  sit-     IT  is  Ordered,  that,  from  and  after  this  present  Term,  the 

sitting  day  at  Nisi  Prius,  at  the  Guildhall  in  and  for  the 
city  of  London,  shall  be  the  second  day  after  every  Term, 
and  that  such  sitting  shall  be  adjourned  until  such  day  as 
the  Court  shall  then  direct.  And  it  is  further  ordered,  that 
in  every  notice  of  trial  hereafter  to  be  given  for  the  sittings 
after  any  Term  to  be  holden  at  the  Guildhall  aforesaid,  it 
shall  be  specified  whether  the  cause  is  intended  to  be  tried 
on  the  first  day  of  such  sittings,  or  at  the  adjournment  day; 
and  that  in  every  case  in  whicli  such  notice  shall  specify 
that  the  cause  is  to  be  tried  at  the  adjournment  day*  it 
shall  be  sufficient  to  give  such  notice  eight  days  before  the 
first  day  of  the  sittings  after  Term,  if  the  defendant  or  de- 
fendants reside  above  forty  miles  from  the  said  city  of  Lon^ 
don,  and  four  days  before  the  said  first  day,  if  the  defend- 
ant or  defendants  reside  within  that  distance. 


MEMORANDUM. 

I N  the  course  of  this  Term,  the  Right  Honourable  Sir 
William  Alexander,  Knt.,  resigned  the  office  of  Lord 
Chief  Baron,  and  was  succeeded  by  the  Right  Honoura- 
ble John  Singleton,  Lord  Lyndhurst,  Baron  Lyndhurst  of 
Lyndhurst,  in  the  county  of  Southampton ;  who  took  his 
scat  on  the  1  Sth  January. 
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REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IN 


Wbt  Coutt0  of  IBx^t^mv 


AND 


lExtituntv  ^iamttv. 
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Exeh.  of  Pleoif 

1831. 

Williams  r.  Williams.  ^ 

JK.  V.  RICHARDS  moved  to  enter  up  judgment    on  The  Court  of 
a  warrant  of  attorney,  which  had  heen  given  previously  ^^^^S^-^"! 
to  the  statute  1  Wm.  4,  c.70,  to  confess  a  judgment  in  ment  to  be  cn- 

,  tered  up  in  that 

one  of  the  Courts  of  Great  Sessions  of  the  counties  of  Courtona  war- 
Olamorgan,  Brecon,  or  Radnor.      He  submitted,   that,  ""cJjnfeM^g^ 
by  the   provisions  of  that  act   for  the    transferring   of  G*"**'i^ 
suits,  judgment  might  be  entered  up  in  the  Court  ot  Ex-  in  WaUt,  given 

,  previously  to  the 

Chequer.  gtat  i  Wm.  4, 


c70. 


Lord  Lyndhurst. — The  present  case  does  not  come 
within  the  words  of  the  I4th  section  of  the  act  (a). 

(a)  Which  enacts,  "  That  all  for  the  purposes  of  such  suit  only, 

iuits   depending  [when   the  act  be  deemed  to  have  all  the  power 

came  into  operation]  in  any  of  and  jurisdiction^  to  all  intents  and 

the  Sidd  (Courts  [in  WaUt]  in  Law  purposes,    possessed    before    the 

•hall  be  transferred  to  the  Court  passing  of  the  act  by  the  Court 

of  Exchequer,  there  to  be  dealt  from  whence   such  tuit  shall  be 

with,    &c.;    which   Court  shall,  removed. 

VOL.  I.  £  £ 
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Exch,  of  Pleat,  Baylev,  B. — There  IS  no  suit  depending.  The  case 
v^^^^^^L^  in  question  is  not  provfded  for  by  the  act  of  Parliament, 
Williams      and,  therefore,  this  Court  cannot  interfere. 

V.  ... 

Williams. 

Rule  refused. 


The  plaintiff 
having  sued  out 
a  quo  minus 
against  one  de- 
fendant, and  a 
venire  against 
the  other,  and 
separate  appear- 
ances having 
been  entered, 
and  separate 
rules  to  declare 
given,  declared 
jotnily  against 
both: — Held, 
that  the  decla- 
ntion  was  re- 
gular. 


Pitt  v.  Wilks  and  Another 

A  HE  plaintiff  sued  out  a  quo  minus  against  one  defend- 
ant, and  a  venire  against  the  other;  the  defendants  enter- 
ed separate  i^p^&ra^(ses,  and  cteiparate  roles -to  declare 
were  given.  The  plaintiff  declared  against  the  two  de- 
fendants jointly;  and  now— 

Sir  William  Otc^en  moved  to  set  aside  the  declaration 
for  irregularity,  upon  the  ground  that  it  did  not  corres- 
pond with  the  process.  He  submitted,  that  the  plaintiff 
could  not  declare  jointly  against  the  two  defendants  ^ho 
had  been  brought  into  Court  by  writs  of  different  kinds,  and 
that  he  was  bound  by  the  rule  that  the  declaration  should 
correspond  with  the  process.  He  referred  to  the  rule  in 
the  King's  Bench  (E.  T.  1827)^  by  which  it  is  ordered,  that 
in  all  actions  by  bill  the  mesne  process  shall  contain  the 
name  of  the  defendant,  or  (if  more  than  one)  of  all  the  de- 
fendants in  that  action  (a) ;  and  cited  the  case  of  Lewin  v. 
Smith  (6). 


(a)  By  a  rule  of  this  Court,  M. 
1  Win.4,  ante,  p.  276,  it  is  order- 
ed, <*  That  where  there  ure  more 
than  four  defendants  in  a  joint  ac- 
tion to  be  commenced  in  this 
Court,  residing  in  the  same  coun- 
ty, the  whole  numbei;  of  such  de- 
fendants shall  be  named  in  one 
writ.  It  has  been  decided,  upon 
a  similar  rule  in  the  Kings  Bench, 


Evans  v.  Whitehead,  2  M.  &  R.  367, 
that,  upon  a  writ  against  two,  a 
declaration  against  one  only  is 
good.  (But  the  writs  in  the  prin- 
cipal case  were  issued  before  llie 
mle  of  this  Court;  and,  therefore, 
that  case  cannot  be  conadered  aft 
a  decision  upon  the  construction 
of  the  rule. 
(6)  4  East,  589. 
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Bayley,  B. — If  the  plaintifT  had  issued  two  writs  of  Rj^rdu  of  pieas, 

1831 
quo  minus,    one  against  each  defendant,    there   would     ^     ''^  '  ^ 

have  been  separate  appearances,  and  separate  rules  to  de-         pitt 

dare  might  have,  been  given;  but  still  the  plaintiff  might        wilks. 

have  declared  jointly  against  both.     Formerly,  more  than 

four  defendants  could  not  be  joined  in  one  writ;  and  if 

there  had  been  more  defendants  than  four,  separate  writs 

must  have  been  issued.     The  process  is  merely  to  bring 

the  parties  into  Court,  and,  being  in  Court,  the  plaintiff 

may  declare  against  them  as  he  may  think  proper.     In 

Lewin  v.  Smith,  the  process  was  bailable. 

Per  Curiam — 

Rule  refused  («). 

(a)  In  Gent  v.  Abbott,  2  Moore,  upojr  an  original  guare  clausum 

87>  it  was  decided,  that  a  plaintiff  fregit,  and  the  other  is  sued  by 

may  declare  jointly  against  two  special  capias.    And  see  Russell  v, 

defendants,  of  whom  one  appears  Buchanan,  6  Price,  139. 


The  King  r.  Hind,  Clerk. 
(On  a  transcript  of  an  Outlawry.)      y    ^  y    ,  r  Revenue, 

J.  HE  defendant  having;  been  outlawed  in  the  Court  of  where  to  a  spe- 
King's  Bench,  writs  of  special  capias  utlagatum  were  is-  ^a^mv^e ' 
sued,  directed  to  the  Sheriffs  of  Shropshire  and  Stafford-  ^^^^^^^ 
shire;  who  took  inquisitions  accordingly,  and  the  Juries  finding  that 
found  that  the  defendant  was  possessed  of  benefices,  but  ant  has  benefit 
of  no  lay  fee.      These  inquisitions  were  returned  to  the  ^JJ  thu^court 
Court  of  King's  Bench ;  and  a  transcript  of  the  outlawry  will  award  a 

«...  ••  writ  of  seques- 

with  the  inquisitions  having  been  brought  into  this  Court,  tration  upon 
and  entered  as  read-  i^S'^fu.. 

outlawry  and 
inquisition. 

Archbold  moved  that  a  writ  of  sequestration  might  be 
awarded  to  the  Bishop  of  Lichfield  and  Coventry,  to  se- 

E  E  2 
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^3?**  questrate  the  ecclesiastical  profits  of  the  benefices.  He 
admitted  that  there  was  no  decision  to  warrant  the  appli- 
cation, but  referred  to  the  Minute  Book  of  this  Court, 
26th  June^  1776  («),  and  contended  that,  upon  principle, 
the  writ  should  be  awarded. 

The  Court  awarded  the  writ. 

Wednesday,     (g)  Between  our  Sovereign  Lord  the  King  and  Sidnbt  Swinnbt, 

'         '       Doctor  of  Divinity,  otherwise  called  the  Rev.  Dr.  Sidney  Syhnnbt, 

late  of  Scarborough,  in  the  county  of  York,  Defendant — On  a 

transcript  of  an  Outlawry, 

Whereas  by  an  Inquiailion  taken  at  the  Castle  of  York,  in  the 
county  of  York,  on  the  22d  day  of  June,  instant,  before  GUes  Earle, 
Esq.,  Sheriff  of  the  sud  county,  by  virtue  of  a  writ  of  special  capias  ut- 
lagatum  to  him  directed,  issuing  out  of  our  Court  of  Common  Bench,  at 
Westminster,  agunst  the  sidd  defendant,  outlawed  at  the  suit  of  God' 
frey  Bosville,  Esq.,  in  a  plea  of  debt,  for  the  sum  of  1,800/.  It  was 
found  upon  the  oath  of  Richard  Clark,  and  other  good  and  lawful  men 
of  the  said  Sheriff  *s  bailiwick,  that  the  said  defendant  was  a  beneficed 
clerk,  to  wit,  Rector  of  Thuring,  in  the  county  of  York,  and  also  Rector 
of  Warton-in-theStreet,  in  the  same  county,  and  that  he  was  in  right 
of  his  said  rectories  seised  of  the  tenements,  tithes,  compositions,  and 
hereditaments  in  the  said  inquisition  particularly  mentioned,  as  by 
the  transcript  of  the  said  writ  and  inquisition,  returned  into  this  Court, 
and  there  remaining  of  record,  in  the  custody  of  his  Majesty's  Remem- 
brancer, more  fiilly  appears.  Now,  upon  the  motion  of  Mr.  Kenyan, 
of  counsel  on  behalf  of  his  Majesty,  praying  that  a  writ  of  sequestration 
may  be  awarded  under  the  seal  of  this  Court,  directed  to  the  Archbishop 
of  York,  for  sequestrating  the  ecclesiastical  profits  of  the  said  two  rec- 
tories, and  upon  reading  the  said  transcript — It  is  thereupon  ordered 
accordingly. 
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Exch.  of  Pleas, 
1831. 


Edge  v.  Strafford. 


Assumpsit.     The  first  count  of  the  declaration  stat-  j^^^^JJl^^Y^h  ^^^ 

ed,  that,  in  consideration  that  the  plaintiff  would  demise  lodgings  is  a 

six  rooms  and  apartments  in  and  parcel  of  a  dwelling-  SJ^mt^n  land 

house  of  the  plaintiff,  for  a  certain  term,  to  wit,  the  term  ^»*Jn  ^« 

.  fourth  section  of 

of  two  years  from  &c.,  at  and  under  a  certain  rent,  &c..  the  sutute  of 
the  defendant  undertook  and  promised  to  become  tenant    ^^  te„3„(  ^i,^ 
to  the  plaintiff,  &c.,  and  to  enter  &c.,  on  &c.     Averment  f^^?V'\^^'' 

"^  '  '  ^  furnished  lodg- 

-'— That  the  plaintiff  did  demise  and  let  to  the  defendant  ings,  but  does 

the  said  rooms,  &c.,  for  the  said  term  of  two  years,  at  &c«  liable  in  an  an 

Breach— That  the  defendant  did   not   take   possession  .nd^'^cup^on. 

on  &c.,  or  at  any  other  time,  or  pay  the  rent.     Special  .  The  eflfect  of 

,  the  first,  second, 

damage — That  the  rooms  were  unoccupied  and  out  of  re-  and  fourth  sec- 
pair,  and  injured,  and  that  the  plaintiff  had  paid  money  tuteof  frauds,** 
to  fit  up  and  prepare  the  same  for  the  reception  of  the  «off'a«t*»«y 

•  '       *  ■  tippiy  to  parol 

defendant.  leases  not  ex- 

The  second  count  was  similar,  but  on  an  executed  con-  years,  is,  that 
sideration;  and  there  were  counts  for  use  and  occupation.  vaUd**and*hae 

Plea— iVbn  assumpsit.  whatever  reme- 

'  ^  dy  can  be  had 

At  the  trial,  at  the  last  Great  Sessions  for  Chester ^  be-  upon  them  in 
fore  Jervis^  J.,  the  plaintiff  proved,  that  the  defendant,  of  leases  may  be 
on  the  mh  April,  agreed,  by  parol,  to  take  the  lodgings  \l'^^!^^^l,^^l 
from  the  25th  for  two  or  three  years,  at  the  weekly  rent  *«••  ^«  "»*»'  *<> 

sue  the  lessee 

of  2Lf  which  was  more  than  two-thirds  of  the  annual  value  for  damages  for 
of  the  lodgings.  Upon  this  evidence,  Temple,  for  the  sewion.*"^  ^'' 
defendant,  contended,  upon  the  authority  of  Inman  v.  *-f /"h*r^**" 
Stamp  la),  that  this  was  a  contract  for  an  interest  in  land  consideration 

that  the  plain- 
tiff^ would  de- 
mise to  the  de- 
fendant furnished  lodgings  for  a  certun  term,  to  wit,  two  year;^,  the  defendant  promised,  &c.,  and 
alleged,  by  way  of  performance,  that  the  defendant  did  demise,  &c.  for  the  said  term  of  two  years : 
the  evidence  was,  tliat  tlie  defendant  agreed  to  take   the  lodgings  for  two  or  three  years: — Held, 
that  the  consideration  for  the  promise  was  not  truly  stated,  and  that  the  allegation  of  performance 
rendered  the  term  stated  material,  notwithstanding  it  was  laid  under  a  videlicet  in  setting  forth 
the  consideration.  AUter  on  a  count  on  a  consideration  executed. 

(a)  1  Stark.  N.P.I  6. 
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Edge 

V. 
STRAFFOaD. 


Etceh,  of  Pleat,  within  the  meaning  of  the  4ih  section  of  the  statute  of 

frauds  (a),  and  that,  therefore,  the  agreement  not  being 
in  writing,  was  void.  The  learned  Judge  was  of  opinion 
that  the  case  came  within  the  exception  contained  in  the 
second  section  of  that  statute,  but  reserved  the  point,  and 
the  Jury  found  a  verdict  for  the  plaintiff — damages  21. 

In  Mickaelmas  Term,  Temple  obtained  a  vule  nisi  |to 
enter  a  nonsuit;  against  which —  .. 


John  Jervis  and  Lloyd  shewed  cause^: — Thesis  no^  a 
contract  within  the  fourth  section  of  the  statute  of  frauds. 
The  case  of  Inman  v.  Stamp  was  decided  at  NUi  Prius 
without  reference  to  the  case  of  Riley  v.  Hicks  (6),  which 
is  precisely  in  point,  and  determined  that  a  contract  like 
the  present  was  not  within  that  section,  and  without  ad- 
verting to  the  terms  of  the  statute,  which  are  inapplicable 
to  such  a  case.  By  the  statute,  it  is  enacted,  that  no  ac- 
tion shall  be  brought  whereby  to  charge  any  defendant 
upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  concerning  them,  unless  the  agree- 
ment, &c.,  be  in  writing.  The  words  "  contract  or  sale** 
must  be  read  contract,  for  the  sale,  &c. ;  they  are  other- 
wise unintelligible,  and  there  is  no  case  but  that  oi  Inman 
V.  Stamp  which  has  decided,  that  a  contract  for  the  hire 
of  an  interest  in  land  is  within  these  words.  The  sale  of 
growing  crops  has  been  held  to  be  within  this  section, 
because,  not  being  mature,  some  interest  is  to  be  derived 
from  the  soil  (e).  But  where  the  crop  is  mature,  and  the 
land  is  merely  a  warehouse  for  the  crop,  then  the  case  is 
not  within  this  section  {d). 

Then,  is  this  case  within  the  exception  contained  in  the 


(a)  29  Car.  2,  c.  3. 

{h)  1  Str.  651. 

(c)  Emmerson  v.  HeliSy  2  Taunt. 
38;  Crosby  y.  Wadiworth,  6  East, 
602 ;    ScoreU  v.  Boxally   1  Y.  &  J. 


396;  see  Evans  v.  RobertSy  5  B.  & 
C.839. 

{d)   Warwick  v.  Bruce,  2  M.  & 
S.205. 
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second  section  of  this  statute?    It  is  not  necessary,  that  Bxch.  of  PUas^ 
the  holding  should  commence  from  the  day  in  which  the     ^^— ^,^- — ^ 
agreement  is  made.   RUey  v.  Hicks.    And  a  lease  by  pa-         ^^^^ 
to\  for  a  year  and  a  half,  to  commence  after  the  ekpiration     s^r.RAFfoROb 
of  a  lease  which  wants  a  year  of  expiring,  has  been  decid- 
ed to  be  good,  if  it  does  not  exceed  three  years  from  the 
making  (a).     But  it  may  be  said,  that  the  extent  of  the 
lease  is  not  ascertained.     In  the  first  place,  the  rent  is 
payable  weekly,  and  it  would  at  least  enure  as  a  lease  for 
a  week;  but,  although  formerly  an  estate  existing  by  the 
mutual  will  of  the  lessor  tod  lessee  might  be  determined 
at  any  time  by  any  party,  an  estate  so  precarious  has 'long 
been  looked  upon  mth  increasing  strictness ;  and  it  is  now 
clearly  settled,  that  where  the  relation  of  landlord  and  te- 
nant b  created  without  any  limitation  as  to  time,  such  te- 
nancy shall  be  from  year  to  year,  and  this  notwithstanding 
the  statute  of  frauds,  wliich  enacts,  tliat  such  tenancies 
shall  have  the  effect  of  estates  at  will  only.  Doe  d.  Regge 
Y.  BeU\h\  Claijion  v.  Bb$k^  (e). 

• 

Temple^  cofUra. — ^If  this  is  not  a  lease,  then  it  is  not  within 
the  exception  contained  in  the  second  section  of  the  statute 
of  frauds.  This  exception  has  been  considered  to  be  con- 
fined to  leases  executed  in  possession;  but  it  is  immaterial 
to  disquss  this  point,  because  pne  main  ingredient  in  a 
lease  is  here  wanting — certainty  of  term.  It  is  said,  that 
this  would  enuF^  as  a  tenancy  for  a  year  or  at  least  for  a 
week,  but  suppp^  the  defendant  had  sued  for  a  specific 
p^rformwoe  of  the  agreement,  for  what  term  could  a  lease 
be  decreed?  This  is  a  test  by  which  the  validity  of  this  agree- 
ment may  be  tried.  If  the  agreement  is  good,  it  may  be 
specifically  performed;  and  yet  it  is  impossible  to  say  for 
what  term  the  lease  should  be  decreed  to  be  made. 


(a)  B.  N.  p.  1 73.  (c)  8T.  R.  3.    Sec  WiUon  v.  Ah- 

{b)  5  T.  R.47I.  boU,  3  B.  &  C.  88,  4  D.  &  R.  G93. 
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ExcJi.  of  Pleas,       But  this  is  void,  as  beinir  a  contract  for  an  interest  in 
1831. 

^     lands  within  the  4th  section.  Inman  y.  Stamp  is  expressly  in 

Edge         point.     It  is  said  however,  that  Riley  v.  Hicks  is  opposed 

Strafford,     to  that  decision.    Riley  v.  Hicks  is  but  a  decision  at  Nisi 

Prius;  and  in  Inman  v.  Stamp  (a),  Dampier,  J.,  in  effect 

over-ruled  that  decision,  although  he  admitted  that  the 

practice  had  been  with  the  case  of  Riley  v.  Hicks. 

Cur.  adv,  vuli. 

The  judgment  of  the  Court  was  now  delivered  by 
Bayley,  B. — The  declaration  in  this  case  contains  two 
special  counts,  and  two  counts  for  use  and  occupation.  The 
first  special  count  is  upon  an  executory  consideration — in 
consideration  that  the  plaintiff  would  demise  to  the  defend- 
ant for  a  certain  term,  to  wit,  for  the  term  of  two  years,  the 
defendant  promised  to  become  tenant  at  the  rent  of  2L per 
week ;  and  it  alleges,  by  way  of  performance^  that  the  plains 
tiff  did  demise  for  the.  said^term  of  two  years;  and  the 
breach  is,  t);^t  the  defendant  did  not  take  possession,  or 
pay  the  rent.  It  appeared  upon  the  evidence  that  the  de* 
fendant's  brother,  who  was  the  defendant's  agent,  proposed 
to  take  the  rooms,  not  barely  for  two  years,  but  for  twa  or 
three,  and  to  this  proposal  the  plaintiff  acceded;  and  if.  the 
legal  consequence  of  such  an  agreement  be,  as  it  is,  that 
the  defendant  should  be  entitled  to  hold  the  premises  on 
at  will  after  the  expiration  of  the  two  years,  unless  some- 
thing  was  done  to  prevent  him,  and  that  his  tenancy  was 
not,  at  all  events,  to  expire  at  the  end  of  two  years,  which 
upon  a  lease  for  two  years  simpliciter  would  be  the  case, 
the  consideration  for  the  defendant's  promise,  as  stated  in 
the  first  count,  is  not  truly  set  forth;  and  there  is  no  aver- 
ment  of  performance  of  that  which  really  was  the  consi* 
deration.     It  is  true,  the  term,  as  stated  as  the  considera- 

C«)  2Scl.  N.  P.  821. 
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tion  for  the  promise,  is  stated  under  a  videlicet;  but  it  is  Exck,  of  PUati 
not  on  that  account  the  less  material,  because  the  allega- 
tion of  performance  is,  that  the  plaintiff  did  afterwards 
let  to  the  defendant  for  the  said  term  of  two  years.     The 
plaintiff  therefore  cannot  recover  on  the  first  count. 

The  second  count  is  upon  an  executed  consideration — 
in  consideration  that  the  plaintiff  had  demised;  and  though 
there  is  the  same  mistake  as  to  the  duration  of  the  term, 
yet,  as  that  is  upon  a  statement  under  a  videlicet,  I  am  dis- 
posed to  think  the  variance  upon  that  count  is  not  mate- 
rial; and  we  must,  therefore,  see  whether  there  is  any  other 
fatal  objection  to  that  count. — That  count  states  the  de- 
fendant's promise  to  have  been,  that  he  would  become  ten- 
ant at  the  rent  of  21.  payable  weekly,  and  to  enter  on  the 
S5th  April,  and  assigns  as  a  breach,  that  the  defendant 
did  not  take  possession  or  pay  21.  a-week,  by  means  where- 
of the  rooms  had  been  unoccupied,  and  had  become  out 
of  repair,  and  that  the  plaintiff  had  laid  out  money  in  pre- 
paring rooms  for  defendant's  reception.     This  count  does 
not  state  an  unqualified  promise  to  pay  21.  a-week,  upon 
which,  perhaps,  the  plaintiff  might  have  been  entitled 
to  have  sued,  though  defendant  had  never  entered,  and 
the  relation  of  landlord  and  tenant  had  never  been  created ; 
but  his  only  promise  is,  that  he  will  become  tenant,  and  en- 
ter; and  there  is  no  promise  to  pay  21.  per  week,  except  as 
that  is  a  consequence  of  his  becoming  tenant.   If,  therefore, 
upon  the  evidence,  the  defendant  never  became  tenant, 
there  is  nothing  in  the  promise  stated  to  entitle  the  plain- 
tiff to  recover  any  thing,  except  damages  for  breach  of  his 
promise,  viz.  for  not  becoming  tenant,  and  for  not  enter- 
ing; but,  against  his  recovering  these  damages,  the  ^th 
section  of  the  statute  of  frauds  is  relied  upon ;  and  the  case 
of  Inman  v.  Stamp  (a)  is  pressed  as  an  authority  in  point. 
The  statute  of  frauds  provides,  that  no  action  shall  be 

(a)  1  Stark.  N.  P.  16. 
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Ejcch,  of  Pleats  brought  whereby  to  charge  any  person  upon  any  contractor 
^  ^  '  ^  sale  of  any  lands  or  any  interest  in  or  conceming'them^  un«* 
Edge  ]^9  sucb  Contract  w^re  in  writing;  andin /nmnii  i^  Siamp 
Strafford.  Lord  JSUenborough  ruled^  that  a  contract  for  letting  lodg- 
ings was  a  contract  for  an  interest  in  lands;  and  that  an  ac- 
tion could  not  be  maintained  against  the  party  who  had  re- 
fused to  perform  his  agreement  for  taking  them,  because 
there  was  nothing  to  bind  him  but  a  verbd  agreement  It 
was  supposed,  upon  the  argument,  that  Riley*  v.  Hieis{a) 
was  at  variance  with  Inman  v.  Stamp^  but  I  cannot  see 
wbat.  bearing  one  of  those  cases  has  upon  the  other*  The 
only  point  decided  in  RUey  v*  Hicks  b,  *  that  a  lease, 
though  it  were  to  commence  in/uiuro^  would  be  within  the 
exception  in  the  statute  of  frauds,  if  it  did  not  exceed  three 
years  frcMn  the  making ;  but  how  that  bears  up^  the  de- 
cision in  Inman  v.Siampf  I  do  not  see.  It  may  be  said,  that 
iih  strange  that  the  second  section  of  the  statute  has  liade 
a  lease,  for  less  than  three  years  from  the  making  valid,  and 
yet,  that  no  action  shall  be  maintainable  upon  it  until  it  is 
made  effectual  as  a  lease  by  the  entry  of  the  lessee;  but, 
first,  the  legislature  might  intend  to  make  a  distinction  be- 
tween those  cases  in  which  the  complaining  party  was  con- 
tented to  confine  himself  to  its  operation  as  a  lease,  and 
sought  nothing  more  than  as  a  lease  it  would  give  him,  and 
those  in  which  he  went  further,  and  founded  upon  it  a  daim 
for  damages^  which  might  far  exceed  what  he  could  claim  uur 
der  it  in  the  character  of  a  lease ;  or,  secondly,  this  distinction 
might  not  have  been  contemplated,  but  may  be  the  result  of 
the  true  construction  of  the  statute  of  frauds.  The  first  sec- 
tion of  that  statute  provides  that  all  leases,  estates,  interests 
of  freehold,  or  term  of  years,  or  any  uncertain  interest  in 
lands  made  by  livery  and  seisin  only,  or  by  parol,  and  not 
put  in  writing,  &c.,  shall  have  the  forc^  and  effect  of  leases 
or  estates  at  will  only;  except,  nevertheless,  all  leases  not 

(o)  Straugc,  657» 
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exceeding  three  years  from  the  making  thereof,  whereupon   Exch.  of  vuat, 
the  rent  reserved  shall  amount  to  two-thirds  of  the  full  im-     .     \      ' 
proved  value.     The  ith  section  enacts,  that  no  action  shall         £doe 
be  brought  whereby  to  charge  the  defendant  upon  any     strafford. 
contract  or  sale  of  lands,  or  any  interest  in  or  concerning 
them,  unless  the  agreement  on  which  such  action  shall  be 
brought,  or  some  memorandiun  thereof,  be   in  writing. 
Is  then  the  agreement  on  which  this  action  is  brought,  a 
contract  of  an  interest  in  lands  ?   Inman  v.  Stamp  says  dis- 
tinctly, that  it  is ;  and,  unless  that  case  can  be  successfully 
impeached,  it  must  govern  the  present.     But  can  that  case 
be  successfully  impeached  ?  Is  not  the  agreement  on  which 
this  action  is  brought,  a  contract  of  an  interest  in  lands  •       /•     /        >. 
The  defendant,  by  the  lease,  has  an  interesse  termini  only;  -  ^  ^  '^  ^^^ 
the  agreement  upon  which  the  action  is  founded,  is  to  /y^J 

force  him  to  take  an  ulterior  interest,  and  clothe  himself 
with  the  possession.  If  it  be  said,  that  the  agreement  upon 
which  the  action  is  brought,  is  merely  a  result  by  opera- 
tion of  law  from  the  demise,  and  that,  as  that  is  a  valid  de- 
mise^ whatever  is  a  result  from  it,  must  be  valid  also,  the 
answer  seems  to  be,  that  the  fourth  section  takes  away  the 
right  to  sue  upon  this  result,  and  that  though  the  result 
be  not  invalid,  it  cannot  be  made  the  foundation  of  an  ac- 
tion. The  effect  then  of  the  statute  of  frauds,  as  far  as  it 
applies  to  parol  leases  not  exceeding  three  years  from  the 
making,  is  this,  that  the  leases  are  valid,  and  that  what- 
ever remedy  can  be  had  upon  them,  in  their  character  of 
leases,  may  be  resorted  to;  but  they  do  not  confer  the  right 
to  sue  the  lessee  for  damages  for  not  taking  possession. 
I  am  therefore  of  opinion,  that  the  verdict  cannot  be  sup- 
ported upon  the  second  count. 

This  brings  us  to  the  counts  for  use  and  occupa- 
tion. These  counts  charge  the  defendant  for  the  use  and 
occupation  of  rooms  had,  held,  used,  occupied,  possessed, 
and  enjoyed  by  him.  Is  this  true  as  to  any  of  the  points 
of  having,  holding,  using,  occupying,  possessing,  or  en- 
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Edge 

o. 

Strafford. 


Exch.  of  Pkat,  joying?  Before  entry  by  the  lessee,  what  effect  has  a  lease 

upon  the  land?  It  creates  an  inieresse  termim  in  the  lea- 
see,  which  the  lessee  may  grant  over,  but  the  land  still 
remains  in  the  lesser.  A  release  to  the  lessee  will  not 
enlarge  his  estate:  Why?  Because  he  has  nothing  in  the 
land  till  entry.  The  whole  estate  is  in  the  lessor  (a).  The 
lessor  cannot  grant  over  the  estate  by  the  description  of 
the  reversion:  Why?  Because  the  possession  is  wholly  in 
him  {b) :  so  the  lessee  cannot  bring  trespass,  because  he  has 
no  possession.  Upon  the  whole,  therefore,  I  am  6f  opinion, 
that  there  is  no  count  upon  which  the  plaintiff  is  entitled 
to  recover;  and,  consequently,  that  the  rule  must  be 
made  absolute. 

Rule  absolute. 


(a)  Go.  LUt.  26.  b. ;  UiL  a.  419;  Ck>.  liU.  270.  a. 
(6)  Cro.  Car.  110;  Co.  Litt.  270. 


To  support  an 
attachment  for 
the  non-per« 
formanoe  of  an 
award  on  de- 
mand made  by 
a  third  penon 
who  acts  under 
a  power  of  attor- 
ney, the  execu- 
tion of  the 
power  of  attor- 
ney must  be 
shewn  by  the 
subscribing  wit- 
ness, and  a  copy 
of  the  power  of 
attorney  must 
be  left  with  the 
party  upon 
whom  the  de- 
mand is  made. 


Laughrr  V.  Laugher. 

f0 OHN  JERVISf  on  a  former  day,  had  obtained  a  rule 
nisi  for  an  attachment  for  the  non-performance  of  an 
award.  The  demand  was  sworn  to  be  made  **  under  and 
by  virtue  of  a  power  of  attorney  signed  and  delivered  by 
the  plaintiff,"  to  the  party  by  whom  the  demand  was  made, 
but  there  was  no  affidavit  by  the  subscribing  witness  of  the 
execution  of  the  power  of  attorney,  nor  was  it  sworn  that 
a  copy  of  the  power  of  attorney  was  left  with  the  defend- 
ant, when  the  demand  was  made. 

Clarke  and  Holroyd  shewed  cause. — ^To  bring  a  party 
into  contempt,  a  demand  must  be  made  by  the  party  to 
whom  the  money  is  awarded,  or  by  his  agent,  legally  au- 
thorized. In  this  case,  there  is  no  legal  evidence  of  the  au- 
thority of  the  agent,  for  the  power  of  attorney  could  only 
be  proved  by  the  subscribing  witness.     Accordingly,  it  is 
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stated  by  Mr.  Tidd  (a),  that  there  must  be  an  affidavit  ^Bm^  rf  Pleat, 

1S31. 
of  the  execution  of  the  award  and  power  of  attorney • —  -» 

Secondly,  a  copy  of  the  power  of  attorney  should  be  left       Laugher 
with  the  party  upon  whom  the  demand  is  made  (6),  because       Laughbr« 
be  is  entitled  to  be  satisfied  that  he  is  not  paying  his  mo- 
ney to  one  who  has  no  authority  to  receive  it. 

John  JerviSf  contra. — The  affidavit  sufficiently  shews 
that  the  power  of  attorney  was  executed  by  the  plaintiff; 
and  the  authority  referred  to  does  not  state  that  the  sub- 
scribing witness  must  depose  to  that  fact*  In  the  case  of 
an  obligation^  the  subscribing  witness  must  be  called  to 
explain  if  any  thing  took  place  at  the  time  of  the  execu- 
tion^  but  in  the  case  of  a  dry  authority  to  receive  money, 
there  is  no  necessity  or  reason  for  that  rule.  In  Longman 
V.  Holmes  (c),  an  unstamped  indorsement  upon  the  award 
was  holden  a  sufficient  authority  to  receive  the  money 
awarded.  Upon  the  second  point  also,  no  decision  has 
been  cited.  Where  the  original  power  of  attorney  is  shewn , 
the  party  from  whom  the  money  is  demanded  has  an  op- 
portunity of  ascertaining  the  authority  of  the  agent;  but  it 
seems  to  have  been  decided  in  Bass  v*  Maiihnd{d),  that 
it  is  not  even  necessary  to  shew  the  original  power  of  at- 
torney. 

Per  Curiam. — The  practice  is  correctly  stated  by  Mr. 
Tidd.  A  mere  parol  authority  to  demand  the  perform- 
ance of  the  award  would  not  be  sufficient,  and  if  a  power 
of  attorney  is  necessary  for  that  purpose,  it  must  be  shewn 
by  legal  evidence  that  that  delegation  of  authority  was 
properly  executed.  It  is  also  necessary  that  a  copy  of  the 
power  of  attorney  should  be  left  with  the  party  upon  whom 
the  demand  is  made,  in  order  that  he  may  be  satisfied  that 


(a)  Page  837.  (c)  2  Black.  990. 

(6)  Tidd'8  Pract.  837-  (d)  8  Moore,  44. 
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Exth.  of  Piean,  the  party  making  the  demand  acted  under  a  legal  autho- 

^  rtty. 

LAuoHBRi  Rule  discharged  with  costs  (a). 

Laooher. 

ia)  See  JackMon  ?•  Clarke,  \  M<Clel.  72;  13  Price*  208.    BartUy  f . 
Btirlowj  I  Chitty'ft  Rep.  229. 


IN  THE  EXCHEQUER  CHAMBER. 

(In  error  from  the  Court  of  Exchequer.) 


The  grant  of  a 
fair  or  market 
"  cum  omnibtu 
tolneiit,  et  alUs 
pnfieuu  pre* 
dictiiferiii  give 
nundinis  perti- 
neniibus  et  tpec- 
taniibus"  poM- 
et  a  reasonable 
toll  to  tbe 
grantee,  thougli 
the  amount  of 
toll  be  not  spe- 
cified. 


Pa WLETT  v«  The  Corporation  of  Stamford, 

In  an  action  of  debt  for  tolls^  the  question  was,  whether, 
under  the  grant  of  a  fair  or  market^  **  cum  omnibus  iobieiis 
et  aliis  prqficuis  precUciisferiis  site  nutuUms  periinentibus 
etspectantibus,''  the  amount  of  toll  not  being  specified,  a  toll 
could  be  demanded.  The  Court  of  Exchequer  decided, 
that  the  grant  passed  a  reasonable  toll  (a);  and,  upon  a  writ 
of  error,  tbe  Chief  Justices  of  the  Courts  otJdng^s  Bench 
and  Common  Pleas,  after  argument  by  Clinton  for  the 
plaintiff  in  error,  and  Hildyard  ior  the  defendants  in  er- 
ror, advised  the  Lord  Chancellor  to  affirm  the  judgment. 


Judgment  affirmed. 


(/i)  See  ante,  p.  57  et  teq. 
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Exth.  of  Pleat, 

i83i; 

GODKIN  V.  ReDGATE.  ^'— ^^— ^ 

_^C  S.  RICHARDS  moved  for  a  distringas  upon  the  fol-  The  Court  wui 
lowing  affidavit:  "  That  the  deponent  used  all  means  in  his  /wL|«,"upon^n 
power  to  serve  the  defendant  personally!  with  the  copy  of  affidavit  of  the 

.  .  "^  .  •^  ,  belief  of  the  de- 

the  wnt  of  ventre  facias,  having  attended  at  the  dwelU  ponent  that  the 
ing-house  of  the  defendant,  on  the  1st  o(  April,  when  de-  keeps  oat  of  the 
ponent  saw  the  dauirhter  of  the  defendant,  and  inform-  ^^y^o  avoid 

'^  °  ^  '  personal  service, 

ed  her  he  had  a  writ  against  her  father,  and  wished  to  ^"t  '^  must 

serve  him  with  a  copy  of  it;  when  she  said,  that  her  father  appear,  to  the 

was  not  at  home,  nor  was  he  likely  to  be  at  home;  that  Se  Cwirt^that 

deponent  told  her  he  would  call  at  12  o'clock  the  next  day,  Ji»e  defendant 

ini  .1  ni  .11  V    J'eepsoutofthe 

to  serve  her  father  with  a  copy  of  the  writ;  that  he  accord-  way  to  avoid 
ingly  called  at  the  house  of  the  defendant,  and  inquired  grounds  for  the^ 
for  the  defendant,  when  he  was  informed  by  the  defend-  Jf^ted."*"^  ^^ 
ant*s  son,  that  his  father  was  from  home,  and  not  hkely  to 
be  at  home ;  that  deponent  explained  to  the  defendant's 
son,  that  he  had  a  writ  against  his  father,  and  said  he 
would  call  again;  that  deponent  called  again  on  the  return 
day,  pursuant  to  a  further  notice,  and  again  inquired  for 
defendant,  when  defendant's  son  again  told  the  deponent, 
that  his  father  was  from  home,  and  was  not  likely  to  be 
at  home;  that  deponent  believes  that  the  defendant  has 
kept  out  of  the  way,  to  avoid  the  service  of  the  said  writ,  for 
the  following  reasons, because  deponent  had,  upon  a  previ- 
ous occasion  about  twelve  months  ago,  a  copy  of  a  writ  to 
serve  upon  the  defendant,  but  was  not  able  to  serve  him ; 
and  has  been  informed,  and  verily  believes,  that  his  circum- 
stances are  deranged,  and  that  he  keeps  out  of  the  way  to 
avoid  beuig  arrested,  or  served  with  process." 

Bayley,  B. — The  Court  requires,  not  only  an  affidavit 
of  the  belief  of  the  party,  that  the  defendant  keeps  out  of 
the  way  to  avoid  personal  service,  but  of  circumstances  to 
shew  that  that  belief  is  well  founded.     It  is  consistent 
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GODKIN 

V. 

Redoatb. 


Ejceh.  of  Pleas,  with  this  affidavit ,  that  the  defendant  was  from  home  upon 

business ;  for  it  is  not  sworn  that  he  was  seen  in  the  neigh- 
bourhood^ or  that  he  was  at  home  in  the  interval  between 
the  first  and  last  time,  when  the  deponent  went  to  serve  the 
writ.  It  does  not  appear  whether  every  material  part  of 
the  conversations  with  the  son  and  daughter  of  the  defend- 
ant  is  disclosed  in  the  affidavit. 

Rule  refused  (a). 


(a)  See  Winstanley  v.  Edge^  ante,  p.  381. 


AAdavit  for 
ditiringa*. 


WhITEHORNE  V.  SiMONE. 

mJllANNlNG  moved  for  a  distringas.  The  affidavit  stat- 
ed that  the  deponent  called  at  the  house  of  the  defend- 
ant, on  the  5th  April,  to  serve  him  with  the  venire,  when 
the  servant  of  the  defendant  said,  her  master  was  not  at 
home.  The  deponent  appointed  to  call  again  on  the  fol- 
lowing day,  which  he  did,  but  did  not  see  the  defendant; 
and  on  the  15th  April,  the  deponent  called  again  pursu- 
ant to  an  appointment,  and,  not  finding  the  defendant,  left 
the  process  with  the  defendant's  servant. 


Lord  Lyndhurst,  C.  B. — The  affidavit  does  not  shew 
that  the  defendant  was  at  home  when  the  deponent  called, 
nor  does  it  state  that  the  servant  said  the  defendant  would 
be  at  home  at  the  times  appointed. 

Bayley,  B.— The  statutes  51  Geo.  3,  c.  IS4,  and  7  & 
8  Geo.  4,  c.  71,  s.  5,  are,  in  this  respect,  the  same.  Upon 
the  former  it  was  holden  by  the  Court  of  Common  Pleas,  in 
Turner  v.  Wall,  and  Doum  v.  Crew  (a),  that  the  facts  upon 
which  the  belief  of  the  deponent  were  founded,  must  be 

(a)  5  Taunt.  520;  ]  Marsh.  267. 
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Stated,  and  that  it  was  not  sufficient  merely  to  swear  to 
belief  that  the  defendant  kept  out  of  the  way  to  avoid  the 
service.  No  grounds  for  the  deponent's  belief  are  here 
stated ;  on  the  contrary,  it  does  not  appear,  that  the  whole 
of  the  servant's  answer  respecting  her  master  is  stated  in 
the  affidavit,  or  that  she  said  he  was  then  at  home,  or 
would  be  at  home  before  the  time  at  which  the  deponent 
appointed  to  call  again. 


40S 
1831. 

Whitehorne 

V. 
SlMONE. 


Garrow,  B. — If  the  mere  circumstance  of  the  defendant 
being  from  home  upon  three  occasions  were  sufficient  with- 
out more,  a  distringas  might  in  every  case  be  obtained,  by 
making  visits  purposely  timed  during  hours  when  the  de« 
fendant  is  known  to  be  absent  at  his  daily  employment. 


BoLLAND,  B.,  concurred. 


Rule  refused. 


Marshall  and  Another,  Executors  of  Talford,  r.  Broad- 


hurst. 


/AxJ^.^/j^ 


agrees  to  do 


Assumpsit.     The  declaration  contained  two  sets  of  A. 

counts.     The  first  set  of  counts  was  for  work  and  labour  and^dicTbefore 

done,  and  materials  found,  and  goods  sold  and  delivered  '^®  "^^^^  **  ^' 

^  gun :  the  exe- 

by  the  testator,  laying  the  promises  to  the  testator;  and  cutonof^.  do 
the  second  set  of  counts  was  for  work  and  labour  done,  the  materi^"of 
and  materials  found  and  used  about  such  work  and  labour,  '^""Z^'^t*  *Il- 

'    an  action  by  the 

and  goods  sold  and  delivered  by  the  plaintiffs  as  execu-  executon,  in 

.  ,  1  1   •     •  /».  ^^**'  represent- 

tors,  laymg  the  promises  to  the  plamtins  as  executors.  atWe  character* 
F\ea-Non  assumpsit.  ^'uTSl^'nT 

At  the  trial  at  the  last  Assizes  for  Cheshire,  before  "na^«nai«  fi>""<>> 

that  the  exe- 

Tindalf  €•  J.,  the  following  appeared  to  be  the  facts  cutors  might  re- 
ef the  case: — The  defendant  employed  the  testator  to  ofthematerids; 
erect  a  temporary  gallery  and  other  wood  work  for  the  J"^  ««?*f*>  that 

recover  for  the 
work  and  labour  as  executors  of  A. 


VOL.  I. 
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^^\^f^^'  purposes  of  a  public  dinner;  shortly  after  the  order  was 
V  V  '  ^  given^  and  before  it  was  begun,  the  testator  died,  and  the 
Marshall     plaintiffs^  as  executors,  performed  the  work,  using  the  ma« 

Broadhurst.  terials  of  the  testator.  Upon  these  facts,  it  was  objected, 
that  the  plaintiffs  could  not  recover:  that  there  was  no 
evidence  to  support  the  first  set  of  counts ;  and,  with  re* 
spect  to  the  second  set  of  counts,  that  there  was  no  evi- 
dence of  goods  sold ;  that  the  work  and  labour  were  done  on 
the  personal  contract  of  the  executors,  for  which  they  could 
only  sue  in  their  individual  capacity;  and  that  the  materials 
alleged  to  have  been  supplied  for  such  work  and  labour 
could  not  be  separated  from  the  work  and  labour.  The 
learned  Chief  Justice  was  of  opinion,  that  the  plaintiflB 
could  not  recover  for  the  work  and  labour,  but  thought 
that  they  might  for  the  materials,  because  the  allegation 
was  divisible;  and  the  plaintiffs  had  a  verdict  for  the 
amount  of  the  materials,  with  liberty  for  the  defendant  to 
move  to  enter  a  nonsuit. 

Lloyd  now  moved  to  set  aside  the  verdict  and  enter  a  non* 
suit.  The  plaintiffs  cannot  recover  for  the  materials  on  the 
count  for  goods  sold  and  delivered,  because  the  contract  is 
entire,  though  composed  of  different  things,  and  cannot  be 
separated.  Cottrell  v.  Apsey  (a).  Can  they  then  recover  for 
the  materials  in  the  counts  for  work  and  labour,  and  materi- 
als supplied  for  such  work  by  the  executors?  It  was  decid- 
ed at  the  trial  that  they  could  not  recover  for  the  work  and 
labour,  and  there  was  no  evidence  of  work  done  by  the 
plaintiffs  as  executors^  and  therefore  no  materials  could 
be  supplied  for  such  work.  Until  the  job  is  completed, 
the  materials  belong  to  the  party  by  whom  the  job  is  done. 
It  is  the  duty  of  the  executors  to  dispose  of  the  assets  of 
the  testator:  they  cannot  carry  on  his  business,  unless  they 
do  so  at  their  own  risk.  If  they  may  do  so  in  one  in- 
stance, they  may  in  every  case;  and  so  the  estate  of  the 

(a)  1  Marsh.  681,  6  Taunt.  324. 
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testator  may  be  wasted  by  the  speculations  of  his  repre^  ^*^,^f^^'' 
sentatives.    But  it  is  oleir  that  the  plaintiffs  might  sue  foir      -■■.^  ,*  - 
the  whole  in  their  individual  capacity ;  and  it  was  decidedi     MARSHALr. 
at  the  trials  that^  ibr  the  work  and  labotir,  they  must  so   broadhdrst. 
sue,  and  therefore  the  defendant  would  be  liable  to  two 
actions  in  respect  of  the  same  job.    It  was  a  personal  en-^ 
gagement  of  the  testator,  which  Ceased  at  his  death,  and 
became  a  personal  contract  of  the  executors  when  under- 
taken by  them,  for  which  they  cotild  only  sue  in  their  in- 
dividual capacity. 

Per  Curiam.-^lth  a  plain  rule,  that,  whenever  the  sub- 
ject-matter of  the  action  would,  when  recovered,  be  assets, 
the  executor  may  sue  in  his  representative  character. 
Ord  V.  Fenwick  (a),  CoweU  v.  Waits  (6).*  If  a  party  con- 
tract for  himself  and  his  executors  to  build  a  house,  and 
die,  the  executors  must  go  on,  or  they  would  be  liable  to 
damages  for  not  completing  the  work;  if  they  go  on,  it  is 
work  and  labour  done  by  them  as  executors;  they  may 
recover  as  executors,  and  the  money,  when  recovered,  will 
be  assets  in  their  hands.  Suppose  a  party  to  have  engag** 
ed  to  build  a  house,  and  to  have  procured  all  the  neces- 
sary materials,  in  the  event  of  his  death  may  not  the  exe- 
cutors complete  the  work,  or  must  they  dispose  of  the  ma- 
terials at  a  loss  to  the  estate?  Or  if  a  man  build  half  a 
house,  and  die,  if  the  executors  complete  the  work  are 
there  to  be  two  actions  in  respect  of  the  same  job?  Such 
a  rule  would,  in  many  cases,  operate  much  to  the  deterio- 
ration of  property.  If,  for  instance,  a  bookseller  under- 
take to  publish  a  work  in  parts,  and,  before  the  comple- 
tion, die,  a  subscriber  has  a  claim  upon  his  estate  to  com- 
plete the  work,  for  otherwise  those  parts  which  he  has 
purchased,  upon  the  faith  of  the  work  being  completed, 

(a)  3  East,  1 10.  (/>)  6  East,  405. 
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<:ase8  in  the  exchequer. 


Exch,  ef  Pleas,  are  oseless.  When  the  law  speaks  of  executors  not  carry- 

1831  .  . 

^     ing  on  the  business  of  their  testator,  it  means  that  they 

Marshall  are  not  to  buy  and  sell.  We  do  not  say  that  execa- 
Broadhubst.  tors  are  bound  to  go  on  to  an  indefimte  extent,  but  it  is 
reasonable  that  they  should  do  so  to  a  certain  extent 
For  instance,  if  a  man  make  half  a  wheelbarrow  or  half  a 
pair  of  shoes,  and  die,  the  executors  may  complete  them, 
and  they  are  not  bound  to  sacrifice  the  property  of  their 
testator  by  selling  articles  in  an  imperfect  state.  It  is 
otherwise,  where  the  testator  enters  into  a  personal  en- 
gagement to  be  performed  by  himself  only. 

In  the  absence  of  authority  to  the  contrary,  it  seems 
reasonable  that  the  plaintiffs  should  recover  under  the 
circumstances  of  this  case. 

*•  Rule  refused. 


Reffenue, 

A  lale  nnder  an 
extent  it  not  ti- 
tUted  ai  against 
a  purchaser  by 
the  agent  of  the 
Crown  making 
a  bond  fide  bid 
for  himselC 


Rex  r.  Marsh. 
[Upon  an  extent]^ 

Some  freehold  property  belonging  to  the  defendant 
had  been  sold  under  an  order  of  this  Court  in  1829.  On 
that  occasion  the  purchaser  was  discharged,  on  the  ground 
of  a  puffer  having  been  employed  on  the  part  of  the 
Crown  (o). 

A  second  sale  took  place  in  March,  1831.  On  that  oc- 
casion one  Jervis  Nokes  was  the  highest  bidder,  and  was 
declared  the  purchaser  for  2iOL 


R.  Scarlett  had  obtained  the  usual  rule  to  confirm  the 
purchase ;  against  which — 

Beames  now  shewed  cause,  on  the  ground  that  Mr. 


(fl)  Sce3  Y.  &  J.  331. 
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Driver,  the  surveyor  and  agent  for  the  Crown  in  this  bu- 
sinessy  had  attended  the  sale,  and  had  bid  up  to  2351. ,  the 
next  bidding  to  that  of  the  purchaser.  Driver  was  the 
Crown  agent,  to  whom  persons  had  been  referred  for  in- 
formation and  particulars  about  the  sale ;  and  the  printed 
particulars  stated  the  sale  to  be  without  reserve.  Driver 
was  the  only  bidder  besides  the  purchaser.  Driver,  swore 
that  he  was  a  true  and  bond  fide  bidder,  and  intended  to 
purchase  for  himself,  and  would  still  be  willing  to  take 
the  property  at  his  own  bid. 


40T 


Revenue-, 
1831. 


JJ^am^^,  for  the  purchaser. — The  question  is,  whether  the 
agent  for  the  purchaser  can  interfere  in  the  manner  in  which 
the  Crown  agent  has  done  in  this  case.  It  is  a  clear  rule  in 
Courts  of  equity,  that  a  person  who  is  an  agent  can  never 
purchase  for  himself.  He  could  not,  if  he  had  been  the 
highest  bidder,  have  compelled  the  Crown  to  complete 
the  purchase.  The  Crown  ought  not  to  sanction  its  own 
agent  as  a  purchaser.  It  is  only  another  mode  of  puffing; 
and  if  Driver  had  been  the  purchaser,  the  Crown  could 
not  have  sustained  the  sale  as  against  the  creditors. 


Lord  Lyndhurst,  C,  B. — The  creditors  might  have 
had  a  right  to  apply  to  set  aside  the  sale ;  but  you  are  ap- 
plying on  the  part  of  the  purchaser.  The  reason  why  an 
agent  is  not  allowed  to  bid  is  for  the  sake  of  the  seller. 
He  is  not  allowed  to  avail  himself  of  the  knowledge  he 
may  have  acquired  as  agent. 

Rule  absolute^ 
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fUvtnue, 

ia3i. 


An  agent  of  a 
fire  insurance 
company,  who 
has  receiTed 
premiums  and 
duties  for  the 
oflSoe  to  whom 
he  has  ^Ten 
security,  is  lia- 
ble to  a  writ  of 
immediate  ex- 
tent for  the  du- 
ties. 


Rex  v.  Wranoham, 

.1  HIS  was  a  writ  of  immediate  extent  against  the  defend- 
anty  who  bad  been  a  country  agent  to  a  fire  Insurance 
Company,  and  bad  receired  monies  for  duties  andl  pre* 
miums.    The  extent  was  for  the  amount  of  the  duties. 

2).  PoUock  moved  to  set  aside  the  extent,  on  aflSdaviU 
shewing  that  the  defendant  had  given  security  to  the  Fire 
Office ;  and  be  urged  that  the  defendant  was  liable  to  the 
Fire  Office  alone,  for  whom  he  received  the  prenuums  and 
duties,  which  constituted  one  entire  sum,  for  which  they 
had  taken  security.  He  contended,  that  there  was  no 
privity  between  the  defendant  and  the  Crowp;  and  that 
the  extent  was  a  mere  device  of  the  Insurance  Office,  to 
enable  them  to  get  the  ftill  amount  of  the  duties,  for  which 
they  were  really  answerable,  paid  out  of  the  funds  of  the 
general  creditors. 

ShepAard,  contra,  contended,  that,  wherever  a  party 
has  knowingly  in  his  hands  monies  belonging  to  the 
Crown,  he  is  accountable  to  the  Crown;  and  that  his  being 
also  liable  to  the  Insurance  Company  on  his  bond  could 
make  no  diflTerence. 

Lord  Lyndhu&st,  C.  B. — The  defendant  b  indebted 
directly  to  the  King.  Whoever  receives  iponey  of  the 
Crown,  becomes  an  immediate  debtor  to  the  Crown.  The 
receipt  of  money  belonging  to  the  Crown  constitutes  a 
privity  with  the  Crown. 

Rule  refused. 
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The  Attorney-General  v.  Carpenter. 

JL  HE  defendant  having  been  served  with  a  notice  to  a  defendant  to 
plead,  applied  at  the  office  to  be  allowed  to  plead,  and  was  ".j'Jj™?^ 
informed,  that  he  could  only  plead  in  person  by  order  of  P*'*®" '» ^onru 
the  Court.     Accordingly,  he  now  appeared  in  Court  to 
move  for  a  rule  that  he  might  be  allowed  to  plead  in  per- 
son. 

The  Court,  at  first,  granted  the  rule ;  but  afterwards, 
upon  the  suggestion  of  the  defendant,  directed  him  to 
hand  over  his  plea  in  Court  to  the  officer;  which  he  ac- 
cordingly did. 


In  the  Matter  of  the  Estate  of  Vivvan,  deceased. 

A.MOS  moved  for  an  attachment,  absolute  in  the  first    The  rule  for  an 
instance,  accainst  the  executors  of  this  estate,  for  not  ac-  *"*c*>"ientf  fo' 

'   ^  '  not  accounting 

counting  to  the  legacy  office,  pursuant  to  a  rule  obtained  «>  the  legacy 

oflSce,  is  a  rule 
for  that  purpose.  ni»i,  which 

makes  itself  ab- 
solute by  a  cer- 

The  Court  said,  that  it  could  only  be  a  rule  to  shew  **»«  ^"y.  "n*e»» 

in  the  ineantiroe 

cause;  but  subsequently  granted  a  rule  nisi^  to  be  abso-  cause  be  shewn. 
hite  by  a  day  certain,  unless  cause  was  shewn  on  or  before 
that  day. 
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Exch.  of  Pleat, 
183). 

RisDALE  V,  Kelly. 

A  dedaraUou  in  J.  HE  declaration  in  this  case,  in  debt,  demanded  60/., 

60*1  anid  con-  *"^  Contained  six  counts^  each  of  which  was  for  10/.  par- 

Uinedtiz counts  eel,  &C. 
for  lOA  each; 

and  the  defend-       The  defendant  pleaded,  that  he  did  not  owe  the  said 

he^didnotowe  sum  of  10/.  above  demanded ,  or  any  part  thereof.     The 

iw:**if  *c  de^*'^  plaintiff  signed  judgment  for  want  of  a  plea;  and  BaU  ob- 

manded.    The  tained  a  rule  to  shew  cause  why  the  judgment  should  not 

this  plea  as  a  be  set  aside ;  against  which  rule  cause  was  now  shewn  by 

Tiffned 'iudfl^  t7i?rt7w  and  Temple,  who  relied  upon  Macdonnell  v.  Mac- 


signed  judg- 
ment. The 
Court  set  the 
judgment  aside. 


ment.    The        donneUia). 

Court  set  the  ^   * 


Ball,  in  support  of  his  rule,  relied  upon  Aitwoody, 
Bonacich  {b),  where  Lord  Tenterden  intimated  an  opinion, 
that  the  words  '*  of  ten  pounds/'  might,  in  such  case,  be 
rejected  as  surplusage. 

Lord  Lyndhurst,  C.B. — No  sum  of  10/.  is  demanded 
in  this  declaration.  Therefore,  when  you  say  that  you  do 
not  owe  the  said  sum  of  10/.,  above  demanded,  I  should 
incline  to  think  that  the  words  ^*  of  10/."  may  be  rejected 
as  surplusage.  At  all  events,  it  is  too  much  to  treat  such 
a  plea  as  a  nullity. 

Bayley,  B. — In  Macdonnell  v.  Macdonnell,  the  ques- 
tion was,  whether  the  plea  was  an  issuable  plea  under  a 
Judge's  order;  which  is  quite  a  different  questioii  from 
the  one  now  before  the  Court.  I  argued,  in  that  case, 
that  the  plaintiff  had  taken  his  judgment  for  too  much; 
but  the  Court  said,  you  are  under  terms  to  plead  issuably 
to  the  whole  declaration. 

If  the  words  '*  of  10/."  can  be  rejected  as  surplusage, 

(a)  3  Bos.  &  Pul.  174.  (b)  1  D.  &  R.474. 
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then  the  present  is  a  good  plea  to  the  whole,  and  would  £'cA.  of  PUas, 
be  so  treated  on  a  trial.     No  sum  of  10/.  is  here  demand- 
ed; the  sum  demanded  is  60/.,  and  the  words  *'  of  10/." 
are  obviously  inapplicable  to  the  declaration,  and  may 
therefore  be  rejected. 

The  rest  of  the  Court  concurring,  the  rule  was  made — 

Absolute. 


Mason  v.  Clarke. 

J  HIS  case  was  tried  at  the  sittings  in  Term,  and,  on  the  where  a  cause 
authority  of  Kirkham  v.  Marten  (a)—  '\f^^  Vlf>« 

•^  ^   *  tittings  in  Term, 

a  motion  may  be 

Thesiger  was  allowed  to  move  for  a  new  trial  within  trial,  at  any 
four  days  after  the  return  of  the  distringas,  although  more  dm  after  Ae"*^ 
than  four  days  had  elapsed  since  the  trial.  "^'°  o^*^« 

''  dutringat,  al- 

though more 
(a)  2  B.  &  A.  614.  than  four  dayi 

have  elapsed 
since  the  triaL 


PooLEY,  Assignee  of  Syers,  v.  Millard. 

JL  ROVER  by  the  assignee  of  a  bankrupt.  At  the  trial,  be-  where,  in  anac- 
fore  Gaselee,  J.,  at  the  last  Lent  Assizes  for  the  county  of  ^i^^yj^*JJ^. 
Noffolk,  the  plaintiff,  to  prove  the  petitioning  creditor's  ^ptt  it  appear- 
debt,  notice  to  dispute  which  had  been  given,  produc-  drawn  and  iu- 
ed  and  proved  a  bill  of  exchange  for  56/.  drawn  by  the  petitioning  cre- 
petitioning  creditor,  and  accepted  by  the  bankrupt.     The  ^itor,  and  ac- 
plaintiff  then  proved  that  another  bill  of  exchange,  for  bankrupt,  had 
7(M.,  drawn  by  the  petitioning  creditor,  and  accepted  by  attbe%)eni^of 
the  bankrupt,  had  been  produced,  properly  stamped,  be-  ljj^d*^"jjj^°* 
fore  the  commissioners  at  the  opening  of  the  commission,  then  examined 

by  the  commb- 
sioners,  and  had 
afterwards  been  lost,  and,  though  search  had  been  made,  could  not  be  found  or  produced  at  the 
trial:— -iie^t^,  that  the  petitioning  creditor's  debt  was  proved  by  evidence  of  the  contents  of  such  bill. 
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Exeh.  of  pieatj  The  Commissioners  on  that  occasion  examined  the  two 

183J 

'     bills,  and  adjudicated  thereupon  at  the  meeting  for  open- 

PooLBY  ing  the  commission;  the  bill  for  70/.  was  laid  upon  the 
MiLLAED.  table  before  which  the  commissioners  sat,  amongst  many 
other  papers,  and  when  the  solicitor  to  the  commission 
took  the  papers  away,  he  missed  that  bill,  which  was  never 
seen  again,  though  searched  for  both  at  the  place  of  meet- 
ing and  at  the  petitioning  creditor's  place  of  abode,  and 
at  the  solicitor's  office.  The  petitioning  creditor  had  in- 
dorsed the  bill  in  blank,  and  had  taken  it  up  before  the 
issuing  of  the  commission.  A  verdict  having  passed  for 
the  plaintiff — 

B.  Andrews  obtained  a  rule  for  a  new  trial,  on  the 
ground  that  the  petitioning  creditor's  debt  could  not  be 
established  without  the  production  of  the  bill.  Against 
which  cause  was  now  shewn  by — 

Kelly i  Gunning,  and  Palmer. — It  was  proved  at  the  trial, 
that,  up  to  the  time  of  the  commission  and  adjudication, 
there  was  a  good  petitioning  creditor's  debt.  It  is  clear, 
that  if  there  be  a  good  petitioning  creditor's  debt  at  the 
time  of  issuing  the  commission,  the  commission  will  not 
be  invalidated  from  the  circumstance  of  such  debt  not  be- 
ing proved  to  have  continued  till  the  time  of  the  trial. 
If  the  debt  be  destroyed  before  the  trial,  the  commission 
would  still  be  supported. 

In  Ex  parte  Douthat  (a),  the  bill  drawn  by  the  bankrupt 
was  held  to  constitute  a  sufficient  petitioning  creditor's 
debt,  though  it  appeared  that,  subsequently  to  the  com- 
mission, it  had  been  duly  presented  and  paid  by  the  ac- 
ceptors. That  case  shews,  that  the  only  question  b,  whe- 
ther there  was  a  good  petitioning  creditor's  debt  at  the 
time  when  the  commission  issued.  If  a  subsequent  de- 
struction or  payment  of  the  debt  should  be  held  to  invali- 

{a)  4  B.  &  A.  67. 
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date  the  commission,  very  serious  consequences  would  ^^cu.  rf  Pkaty 
arise,  as  the  commissionersi  assignees,  messenger,  and     v......^,^^^ 

every  body  acting  under  the  commission  would  become       Poolby 
trespassers  ab  inUio.  Millaud. 

B.  Andrews^  in  support  of  the  rule  — ^Without  the  pro- 
duction of  the  bill  any  evidence  of  its  contents  was  inad- 
missible. In  PievMon  v»  Hutchinson  {a\  Lord  Ellenba^ 
rough  expressly  refused  to  receive  evidence  of  the  con- 
tents of  a  lost  bill.  It  was  decided,  in  Hansard  v.  Rabit^ 
Son{b)y  that  the  indorser  cannot  recover  on  a  lost  bill 
against  the  acceptor.  Lord  Ten^erden,  in  delivering  the 
judgment  of  the  Court  of  King's  Bench  in  that  case,  says, 
*'  the  acceptor,  paying  the  bill,  has  a  right  to  the  posses- 
sion of  the  instrument  for  his  own  security,  and  as  his 
voucher  and  discharge  pro  tanio  in  bis  account  with  the 
drawer.**  It  is  quite  clear,  therefore,  that  the  petitioning 
creditor  could  not  have  recovered  upon  this  bill  against 
the  bankrupt.  It  lay  upon  the  plaintiff  to  prove  a  good 
petitioning  creditor's  debt;  and  the  rule  is,  that  a  petition- 
ing creditor's  debt  must  be  established  by  the  same  evi- 
dence, which  would  enable  him  to  recover  in  an  action 
brought  by  him  against  his  debtor.  This  rule  was  ex- 
pressly laid  down  by  Mr.  Justice  BuUer,  in  Abbott  v. 
Piumbe  (c). 

Lord  Lyndhurst,  L.  C.  B. — The  evidence  may  vary 
from  circumstances  which  have  interposed  before  the  trial. 
Suppose  a  subscribing  witness  has  died  before  the  trial, 
proof  of  his  handwriting  would  be  admissible.  The  only 
question  is,  whether  there  was  a  good  petitioning  credi- 
tor's debt  at  the  time  when  the  commission  issued. 

Bayley,  B. — In  an  action,  you  must  shew  that  the  de- 
(«)  2Camp.2ll.  (h)  7  B.  &  C.  90.  (r)  Dougl.2l6. 
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Exeh.  ef  Pleas,  mand  is  recoverable.    Now.  in  an  action  on  a  lost  bill,  you 
1831.  . 

do  shew  that  there  was  once  a  good  cause  of  action  in  ex- 

istence,  but  it  also  appears,  that,  through  negligence,  the 
right  of  recovering  is  lost.  The  debt  is  still  a  legal  debt,  but 
it  is  only  recoverable  in  a  Court  of  equity.  When  you  have 
proved  that  a  particular  instrument  is  lost,  you  are  let  into 
parol  evidence  of  its  contents.     Then,  in  the  present  case, 
it  was  proved  that,  at  the  time  when  the  commission  issued, 
there  was  a  legal  debt;  that  debt,  it  is  true,  could  not  be 
enforced  in  a  Court  of  law  at  the  time  this  action  was 
tried,  but  here  the  party  was  not  trying  to  enforce  it. 
Perhaps,  the  circumstances  might  have  given  the  bankrupt 
a  right  to  apply  to  the  Chancellor  to  supersede  the  com- 
mission, unless  an  adequate  security  were  given;  but  both 
the  bankrupt  and  the  creditors  may  have  an  interest  in 
supporting  the  commission.     Such  an  interest  cannot  be 
defeated  by  the  neglect  of  the  petitioning  creditor.     The 
hardship  is  upon  the   bankrupt  alone,   for  a  bond  fide 
holder  might  sue  upon  the  bill,  and  might  not  be  compel- 
led to  prove.     The  remedy  of  the  bankrupt  in  such  a  case 
would  be  by  an  application  to  the  Chancellor  to  supersede 
the  commission,  unless  an  indemnity  were  given.     The 
debt  was  a  legal  debt,  and  the  reason  why  it  cannot  be  re- 
covered in  a  Court  of  law  is,  that  a  Court  of  law  cannot 
compel  the  plaintiff  to  give  an  indemnity;  a  Court  of  equi- 
ty can  (a). 

Garrow,  B.,  and  Bolland,  B.,  concurred;  and  the 
rule  was 

Discharged. 

{a)  Vide  Ex  parte  Greenwny,  6  Ves.  812. 


n 
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Exch.  rf"  Pleat, 
1S31. 

Gould  v.  Davis. 

J ER  VIS  bad  obtained  a  rule  on  behalf  of  the  attorney  where  plaintiff 
for  the  plaintiff,  calling  upon  the  plaintiff  and  defendant,  "u^^^^^^J^^l 
and  upon  one  John  Pollard,  to  shew  cause  why  they,  or  tied  an  action, 
one  of  them,  should  not  deliver  to  the  plaintiff's  attorney  positing  a  bill  of 
a  certain  bill  of  exchange,  which  had  been  signed  by  the  JindTo^a  thSd 
defendant  as  a  settlement  of  the  action,  and  bad  been  de-  v^y*  t^«  po^rt 

,.<,iii»nvf*T  1  /*»     ordered  the  bill 

posited  m  the  bands  ot  Pollard.  It  appeared,  upon  am-  to  be  gtren  up 
davit,  that  the  action  had  been  brought  to  recover  25L,  ^i^ej^^^* 
and  that  the  cause  stood  for  trial  at  the  last  Monmouth 
Assizes.  The  defendant  called  upon  the  plaintiff's  attor« 
ney»  just  before  the  assizes,  and  told  him,  that  he  had  a 
defence;  but  that,  as  the  plaintiff  was  a  beggar,  he  would 
give  231.  in  discharge  of  the  debt  and  costs.  The  plain- 
tiff's attorney  told  the  defendant  that  the  costs  would 
amount  to  that  sum,  but  if  the  plaintiff  would  accept  51. 
for  his  debt,  he,  the  attorney,  would  not  dissuade  the 
plaintiff  from  such  an  arrangement;  and  he  requested  the 
defendant  to  inform  the  plaintiffof  the  defendant's  offer. 
On  the  same  day  on  which  the  above  conversation  took 
place,  the  defendant  went  to  an  inn  near  the  plaintiff's 
residence,  and  sent  for  the  plaintiff,  and  prevailed  on  him, 
without  the  privity  or  assent  of  the  attorney,  to  put  his 
mark  to  a  paper  containing  as  follows : — 

**  Mr.  D.W,  Davie Sf  Dr.  to  JohnGould. 
''To  the  maintenance  of  £.,  including  law  expenses,  24/. 
^*  Settled  the  above,  by  bill  of  two  months  after  date ;  and 
I  also  agree  to  withdraw  all  law  proceedings  against 
Mr.  Davies. 

"  The  mark  X  oiJohn  Gould. 
"  Witness,  John  Pollard:' 

The  bill  was  deposited  in  Pollard's  hands,  to  remain  till 
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Exth.bfPi€9it  it  became  due.     The  attorney  for  the  plaintiff  swore  that 

"^^^^^^J^^     he  believed  that  the  arrangement  was  entered  into  purpose- 

GouLD        ly  to  deprive  him  of  his  costs,  amounting  to  about  25/., 

Davis.        and  that  the  defendant  and  PoUard  weD  knew  the  citennH 

stances  of  the  plaintiff,  who  was  quite  tmable  to  pay  the  costs. 


John  Evans  shewed  cause,  and  Jerfi>is  was  heafd  in  sup^ 
port  of  his  rule.  Gr^n  r.  Eylet  (a),  Welih  t.  Hole  {b), 
Tflirtcjiiv.  Qibson  (^),  and  Chapman  ▼.  Haw (d),  were  cited. 

Bayley,  B.— It  seems  to  me  that  this  rule  ought  to  be 
made  absolute.  Wherever  there  is  collusion  between  a 
plaintiff  and  a  defendant,  for  the  purpose  of  depriving  the 
attorney  of  his  costs,  the  attorney  may  proceed  with  the 
action  for  those  costs.  In  the  present  case,  the  plaintiff 
and  defendant  settle  the  debt  between  themselves,  the  de- 
fendant being  well  aware  of  the  claim  of  the  attorney,  and 
that  the  plaintiff  was  unable  to  pay  the  costs.  The  plain- 
tiff has  only  a  right  to  recover  his  debt ;  be  has  no  right 
to  get  into  his  hands  the  costs  which  should  come  into  the 
hands  of  the  attorney.  The  defendant,  by  giving  this  se^ 
curity,  lent  himself  to  the  plaintiff,  and  the  plaintiff  being 
a  beggar,  in  what  a  situation  would  the  attorney  be  placed 
by  the  arrangement  between  these  parties,  if  the  Court 
were  not  to  interfere  in  the  manner  prayed  for  by  this  rule? 

The  present  is  not  the  case  of  a  pajnment  of  money,  but 
of  giving  a  security,  which  includes  the  costs  and  a  part  of 
the  debt.  The  security  being  given,  who  ought  to  have 
the  benefit  of  it?  If  the  cause  went  on,  the  attorney  would 
have  had  a  lien  on  the  fruits  of  the  action.  Here,  instead 
of  a  judgment,  a  security  is  obtained— an  undertaking  by 
the  defendant  to  pay  at  some  future  day.  Part  of  this 
is  clearly  in  satisfaction  of  the  claim  of  the  plaintiff's  at- 


(«)  1  H.  B.  122.  (c)  3  Atk.  720. 

(//)  Dougl.237.  (</)  1  Taunt.  34 1 
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Gould 

V. 

Davis. 


torney.  It  seems  to  me,  therefore,  that  the  plaintiff's  at-  ^ch.^  Pleas, 
tomey  has  a  right  to  the  possession  of  this  document,  for 
the  purpose  of  first  paying  himself,  and  as  a  trustee 
accountable  to  the  plaintiff  for  the  residue.  This  will  be 
the  right  and  just  course  as  between  all  the  parties.  The 
plaintiff  has  agreed  that  the  defendant  should  be  dis- 
charged, on  payment  of  Sd/.  Our  present  decision  will 
satisfy  that  agreement.  The  plaintiff  will  receive  it  with- 
out any  deduction  except  the  costs,  which  he  is  liable  to 
pay  to  his  attorney.  I  am  therefore  of  opinion  that  this 
role  should  be  made  absolute. 


Garrow,  B. — ^The  party  upon  whom  this  rule  will 
operate  has  no  right  to  complain.  He  is  substantially  in 
the  same  situation  in  which  he  put  himself  by  the  agree- 
ment. 

BoLLAND,  B, — This  case  is  not  distinguishable  in  prin- 
ciple from  that  cited  from  Atkins, 

Rule  absolute. 


EXCHEQUER  CHAMBER. 


J. 


> 


/ 


SoLARTE  V.  Palmer. 
[In  Error  from  the  King's  Bencli\. 

Assumpsit  against  the  indorsers  of  a  bill  of  exchange. 
At  the  trial,  before  Lord  Tenierden,  C.  J.,  at  the  Lon- 
don Sittings  afler  Hilary  Term,  1828,  the  only  question  fro™  |?>«  »ttor- 

er,  stating,  that 
«a  bill  for  683t, 
drawn  by  A,  upon  B.,  and  bearing  your  indorsement,  has  been  put  into  our  liaods  by  C,  with  di- 
rections to  take  legal  measures  for  the  recovery  thereof,  unless  immediately  paid,'*  is  not  a  suflB* 
cient  notice  of  dishonour  in  an  action  by  C,  the  holder,  against  the  indorter. 


A  letter  to  the 
indorser  of  a  bill 
of  exchange 
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^*^*i^r"^  was  as  to  the  sufficiency  of  the  notice  of  dbhonour  of  the 

bill  of  exchange.  The  learned  Judge  ruled,  that  the  no- 
tice was  insufficient,  upon  which  a  bill  of  exceptions  was 
tendered  on  behalf  of  the  plaintiffs,  and  a  verdict  passed 
for  the  defendants.  A  writ  of  error  was  brought  on  the 
judgment,  which  was  entered  for  the  defendants*  The 
part  of  the  bill  of  exceptions  upon  which  the  argument  and 
judgment  proceeded  was  as  follows: — 

"  And  thereupon  the  counsel  for  the  said  plaintiffs  did 
give  in  evidence,  and  prove  that  the  said  bill  was  return- 
ed to  the  said  plaintiffs  for  such  non-payment  on  the  I6tb 
day  of  the  said  December;  and  the  said  counsel  for  the 
said  plaintiffs  did  further  give  in  evidence  and  prove,  that 
the  said  plaintiffs  did,  on  the  I7th  day  of  December  afore- 
said, cause  to  be  written  by  Messrs.  J.  and  S.  Pearee^ 
the  attorneys  at  law  for  and  on  behalf  of  the  said  plaintiffs, 
the  following  letter  to  the  said  defendants: — 

"  17th  December,  1825. 
^'  Gentlemen — A  bill  for  683/.,  drawn  by  Mr.  Joseph 
Keats  upon  Messrs.  Daniely  Jones^  ^  Co.,  and  bearing 
your  indorsement,  has  been  put  into  our  hands  by  the  as- 
signees of  Mr.  J,  R,  de  Alzedo  (the  plaintiffs),  with  di- 
rections to  take  legal  measures  for  the  recovery  thereof, 
unless  immediately  paid  to — Gentlemen,  your  very  obedi- 
ent  servants,  j  ^^  g  p^^^^^ 

(Addressed) 
Messrs.  Palmer  8f  Bouch.'* 

*'  Which  said  letter  was,  on  the  said  I7th  day  of  Decern* 
ber,  by  the  directions  and  on  the  behalf  of  the  said  plun- 
tiffs,  sent  to  and  received  by  the  said  defendants;  and  the 
said  Chief  Justice  did  then  and  there  declare  and  deliver 
his  opinion  to  the  Jury  aforesaid,  that  the  aforesaid  letter 
was  not  a  sufficient  notice  of  the  dishonour  and  non-pay- 
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Itoi^iit  of  the  said  bill  of  exchange  to  entitle  the  said  plain-  Exch.  chamber, 

tiffs  to  maintain  and  support  the  said  action  against  the  *  ^ 

said  defendants;  and  that  upon  the  said  evidence  the  said  solarte 

Jury  ought  to  find  a  verdict  for  the  said  defendants ;  and  palmer. 
with  that  direction  left  the  same  to  the  said  Jury.*' 

R.  V,  Richards,  for  the  plaintiffs. — The  object  of  notice 
of  dishonour  is,  to  put  parties,  who  are  collaterally  liable, 
upon  their  guard,  so  that  they  may  have  the  opportunity 
of  withdrawing  their  funds,  and  also  to  give  them  informa-^ 
tion  that  the  holders  look  to  them  for  payment.  The  no<^ 
tice  in  the  present  case  is  sufficient  for  both  these  pur- 
poses, and  there  is  no  authority  to  shew  that  any  set  form 
of  words  is  necessary.  The  rule  on  this  subject  is  laid 
down  by  Mr.  Justice  Buller  in  Tindal  v.  Brown  (a) — "  The 
purpose  of  giving  notice  is  not  merely  that  the  indorser 
should  know  that  the  note  is  not  paid,  for  he  is  chargeable 
only  in  a  secondary  degree ;  but,  to  render  him  liable,  you 
must  shew  that  the  holder  looked  to  him  for  payment,  and 
gave  him  notice  that  he  did  so."  ^^  Though  there  is  no 
prescribed  form  of  this  kind  of  notice,  yet  it  must  import 
that  the  holder  considers  the  indorser  as  liable,  and  ex- 
pects payment  from  him,  that  he  may  have  his  remedy 
over  by  an  early  appUcation;  then  it  becomes  his  business 
to  take  up  the  note.'*  Applying  this  rule  to  the  present  case, 
it  cannot  be  doubted  that  the  holder  intended  to  look  to  the 
defendants  for  payment,  and  gave  them  notice  that  he  did 
so.  If  the  notice  in  this  case  had  contained  the  word  dis- 
honoured y  it  would  have  been  clearly  sufficient;  but  such 
word  would  really  give  no  additional  information. 

There  would  be*  great  danger  and  difficulty  in  having 
recourse  to  any  other  rule  than  that  laid  down  in  Tindal 
v.  Broumf  which  is  adopted  into  all  the  English  treatises. 
In  Bayley  on  Bills  (6),  the  rule  is  thus  laid  down:  **  The 

(a)  1  Term  Rep.  170.  (6)  4th  Edit.  206. 

VOL.  I.  G  G 
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Exch.  Chamber,  the  bill  has  been  dishonoured,  and  that  the  holder  \o6k^ 

1831 

to  him  for  payment  of  the  amount. 

The  allegation  in  the  declaration  is,  that  the  bill  has 
been  presented  to  the  acceptor,  who  has  refused  payment^ 
whereof  the  defendant  has  had  notice.  Consequently,  to 
satisfy  that  allegation,  though  no  express  form  of  words  is 
necessary,  the  notice  should  convey  an  intimation  to  the 
party  to  whom  it  is  addressed,  that  the  bill  is  in  fact  dis« 
honoured.  Now,  looking  at  the  notice,  we  think  no  such 
intimation  is  conveyed  in  terms,  or  is  to  be  necessarily  in- 
ferred from  its  contents.  Besides,  it  is  perfectly  consistent 
with  this  notice,  that  the  bill  has  never  been  presented  at 
all^  and  that  the  plaintiff  means  to  rely  on  some  legal  ex- 
cuse for  the  non-presentment.  The  present  case  is  stronger 
against  the  sufficiency  of  the  notice  than  that  of  Hartley  v. 
Case  (a),  where  there  was  at  least  an  allegation  that  the  bill 
had  become  due,  which  is  not  found  here.  This  letter  may 
not  improbably  have  been  written  with  a  different  intent 
than  that  of  giving  notice  of  the  dishonour  to  the  indorser, 
and  may  have  been  information  that  an  action  was  about 
to  be  brought  by  the  attorney,  taking  it  for  granted  that 
the  notice  of  the  bill's  dishonour  had  been  given  in  the  or- 
dinary way  before  the  bill  was  put  into  his  hands  for  the 
purpose  of  suing  thereon.  At  all  events,  however  intend- 
ed, it  appears  to  us  not  to  amount  to  such  notice.  We 
therefore  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
(«)  4  B.  &  C.  339;  6  D.  &  R.  505. 
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Ejcch.  Chamber, 
1831. 

Leathly  V,  Hunter. 
[In  Error  from  the  Court  of  King's  Bench.'] 

JLf  ECLARATION  in  assumpsit  on  a  policy  of  insurance^  A  policy  of  in- 
lost  or  not  lost,  at  and  from  Sincapore,  Penang,  Malacca^  fe^^on^o^ 
and  Batavia,  all  or  any,  to  the  ship's  port  or  ports  of  dis-  by  four«pecified 
charge  in  Great  Britain,  or  to  any  port  or  ports  in  the  of  them,  at  and 
United  Netherlands,  or  to  Altona,  or  Hamburg,  all  or  any,  pj^^*l^c- 
with  leave  to  touch,  stay,  and  trade,  at  all  or  any  ports  and  ^^^^^^^' 
places  whatsoever  and  wheresoever  in  the  East  Indies,  Per^  »Wp«'  ??«  or 
sia,  or  elsewhere,  as  well  beyond  as  at  and  on  this  side  of  the  XnGreat  Britain, 
Cape  of  Good  Hope,  in  port  or  at  sea,  at  all  times,  and  in  oralis L^Uie 
all  places,  and  until  safely  arrived  and  landed  at  the  ship's  United  Nether- 

^  /  ^       landi,  or  to  Al- 

final  port  or  place  of  discharge,  upon  any  kind  of  goods  tona  or  Ham- 

and  merchandizes,  and  also  upon  the  body,  tackle,  ap-  leaTe  to  touch, 

parel,  ordnance,  munition,  artillery,  boat,  and  other  fur-  J^^^jj""^  ^'**^® 

ntture,  of  and  in  the  good  ship  or  vessel  called  the  Albion,  port*  or  piacei 

Bolivar,  Java  Packet,  and  Blora,  all  or  any,  whereof  was  wheresoever  in 

master,  under  God,  for  that  voyage ,  or  whosoever  p^^^w  ehJ^-' 

else  should  go  for  master  in  the  said  ship,  or  by  whatsoever  where,  as  well 

1  1..  1  i_  beyond  as  at 

Other  name  or  names  the  same  snip  or  the  master  there-'  and  on  this  side 
of  was  or  should  be  named  or  called,  beginning  the  ad-  OoodHo^,  Ui 
venture  upon  the  said  goods  and  merchandizes  from  the  Si'ti°'*^**d*** 
loading  thereof  aboard  the  said  ships  as  above,  with  leave  aU  places,  and 
to  call  at  or  off  any  ports  or  places  in  Great  Britain,  and  rived,  &c,and 
wait  for  orders  upon  the  said  ship,  &c.,  including  the  Jhe*lhip^n  ri![at 
risque  in  craft  of  every  denomination  to  and  from  the  ship  voyage  to  pro- 
or  ships,  and  so  should  continue  and  endure  during  her  and  touch  and 

stay  at  any  ports 
or  places  what- 
soever and  wheresoever,  in  any  direction  and  for  any  purpose,  necessary  or  otherwise,  particularly 
S.,  P.,  M.f  B,t  the  Cape  of  Good  Hope,  and  St.  Helena,  with  leave  to  take  on  board,  discharge, 
reload,  or  exchange  goods  or  passengers,  without  being  deemed  any  deviation  from,  and  without 
prejudice  to,  the  assurance.  The  vessel,  on  goods  by  which  the  interest  was  afterwards  declared 
lo  be,  took  on  board  part  of  her  cargo  at  Batavia,  and  proceeded  to  Sourahaya,  four  hundred  miles 
to  the  eastward  of  B,,  and  out  of  the  course  of  her  voyage  to  Europe,  and  out  of  her  courie  to  any 
of  the  places  named  in  the  policy.  At  <S^.  she  completed  her  cargo,  sailed  back  to  B,,  and  thence 
sailed  on  her  voyage  to  a  port  in  Europe  within  the  policy  '.—-Held,  that  the  voyage  to  <S^.  was  a 
voyage  within  the  policy,  that  it  was  no  deviation,  and  that  S.  was  a  loading  port  within  the  policy. 
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Exch.  Chamber,  abodc  there,  upon  the  said  ship,  &c. ;  and  further,  until 
'  ^  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c,, 
Leathly  and  goods  and  merchandizes  whatsoever,  should  be  ar- 
HuNT£R.  rived  at  as  aforesaid,  upon  the  said  ship,  &c.,  until  she 
had  moored  at  anchor  twenty-four  hours  in  good  safety, 
and  upon  the  goods  and  merchandizes,  until  the  same  were 
there  discharged  and  safely  landed ;  and  it  should  be  law- 
ful for  the  said  ship,  &c.,  in  that  voyage,  to  proceed  and 
sail  to,  and  touch  and  stay  at  any  ports  or  places  whatso-^ 
ever  and  wheresoever,  in  any  direction,  and  for  any  pur- 
pose necessary  or  otherwise,  particularly  Sincapare^  Pe^ 
nangi  Malacca^  Batavia,  the  Cape  of  Good  Hope,  and 
Saint  Helena^  with  leave  to  take  on  board,  discharge,  re^* 
load,  or  exchange  goods  or  passengers,  without  being 
deemed  any  deviation  from,  and  without  prejudice  to  that 
insurance.  And  the  policy  was,  by  a  memorandum  therein, 
declared  to  be  on  goods,  as  interest  might  appear,  with 
leave  to  declare  the  same  thereafter. 

Averment — That,  after  the  making  of  the  said  policy  of 
insurance,  to  wit  &c*,  the  interest  on  the  said  goods  and 
merchandizes  so  intended  to  be  insured  by  the  said  po« 
licy  of  insurance,  as  aforesaid,  was  duly  declared  to  be  all 
in  the  Java  packet,  on  coffee* 

The  declaration  then  stated,  that  the  defendant  be- 
came an  insurer  for  300/.,  at  a  premium  of  61.  6s.  per 
cent,  and  then  stated  the  promise  of  the  defendant  in 
the  usual  manner ;  it  then  proceeded  to  aver  that  after- 
wards, to  wit,  on  &c.,  to  wit,  at  Batavia,  in  the  said 
policy  of  insurance  mentioned,  divers  goods  and  mer- 
chandizes, to  wit,  ten  thousand  piculs  of  coffee,  of  great 
value,  to  wit,  of  the  value  of  ten  thousand  pounds,  had 
been  and  were  shipped  and  loaded  in  and  on  board  the 
said  ship  or  vessel,  called  the  Java  Packet,  in  the  said 
policy  of  insurance  mentioned  to  be  carried  and  conveyed 
therein  on  the  said  voyage  in  the  said  policy  of  insurance 
mentioned,  to  wit,  towards  and  into  Antwerp,  being  a  port 
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in  the  United  Netherlands  therein  mentioned :  and  that  Exch.  Chamber, 

1831 
also  afterwards,  to  wit,  on  the  14th  day  of  October,  1826,  ^ 

aforesaid,  to  wit,  at  Sourabayaj  being  a  certain  port  or      Leathly 
place  which  the  said  ship  or  vessel  proceeded  and  sailed       hunter. 
to,  and  touched  and  stayed  at,  under  and  by  virtue  of 
the  said  policy  of  insurance,  to  take  on  board  goods,  di- 
vers other  goods  and  merchandizes,  to  wit,  ten  thousand 
piculs  of  coffee,  and  ten  thousand  bags  of  coffee  of  great 
value,  had  been  and  were  shipped  and  loaded  in  and  on 
board  the  said  ship  or  vessel,  to  be  carried  and  conveyed 
therein  to  Antwerp,  as  aforesaid,  and  that  the  said  plain- 
tiffs were  then  and  there,  and  from  thence  continually 
afterwards,  until,  and  at  the  time  of  the  loss  after  men- 
tioned, interested  in  the  said  goods  and   merchandizes 
80  shipped  and  loaded  as  aforesaid,  to  a  large  value  and 
amount,  to  wit,  to  the  value  and  amount  of  all  the  monies 
by  them  ever  insured,  or  caused  to  be  insured  thereon, 
to  wit,  at  &c.;   and  that,   afterwards,   to   wit  &c.,   the 
said  ship  or  vessel,  called  the  Java  Packet,  departed  and 
set  sail  from  Batama  aforesaid,  on  her  said  voyage  to- 
wards Antwerp  aforesaid ;  and  that  afterwards,  and  whilst 
the  said  ship  or  vessel  was  proceeding  on  her  said  voy- 
age, with  the  said  goods  and  merchandizes  so  on  board 
thereof  as  aforesaid,  and  before  her  arrival  at  Antwerp 
aforesaid,  to  wit,  on  &c.,  (the  declaration  then  averred  a 
loss  by  perils  of  the  sea). 

The  declaration  contained  several  other  counts  on  the 
policy  and  the  money  counts.     Plea — General  issue. 

At  the  trial,  before  Lord  Tenterden,  C.  J.,  at  the  London 
Sittings  after  Hilary  Term,  1 8^,  a  special  verdict  was  found, 
which  stated  the  following  facts: — That  the  policy  of  in- 
surance in  the  first  count  of  the  declaration  mentioned 
was  duly  effected,  &c.,  and  was  subscribed  by  the  said 
defendant  for  the  sum  of  300/.,  in  manner  and  form  in  the 
said  declaration  mentioned;  and  that  the  interest  intend- 
ed to  be  insured  by  the  said  policy  was  duly  declared  to 
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Exch,  Chamber,  the  Said  defendant  below,  to  be  all  in  the  Java  PaekeU  on 

1831  ' 

v.«.«^^.L/  coffee^  in  manner  and  fonn  in  the  first  count  of  the  said  de- 
Leatiily  claration  mentioned ;  and  that  the  said  ship  or  vessel  being 
Hunter.  at  Batavia,  in  the  said  policy  mentioned,  a  certain  quantity 
of  coffee>  of  the  value  of  923L  Ss.  6d.,  and  no  more,  was 
there  loaded  \ji  and  on  bo^rd  the  said  ship  or  vessel,  by 
the  said  plaintiffs,  with  the  intention  that  the  said  coffee 
should  be  carried  in  the  said  ship  pr  vessel  to  Antwerp, 
in  the  said  first  count  mentioned;  and  that  Batavia  \z 
a  port  in  the  island  of  Java^  one  of  the  islapds  in  the  Eoft 
Indies;  and  that  the  said  ship  leaving  taken  in  the  81^4 
coffee  at  Batavia^  in  the  prosecution  of  the  adventure, 
proceeded  from  thence  with  the  said  coffee  on  board  her 
to  Sourabayay  which  is  another  port  in  the  said  island  of 
Jara,  and  the  said  plaintiffs  there  loaded  a  certain  other 
quantity  of  coffee,  of  the  value  of  5368/.  \6s.  GdL,  on 
board  (he  said  ship  or  vessel,  with  the  intention  that  the 
same  should  be  carried  in  the  sai4  ship  pr  vessel  to 
Antwerp  aforesaid  \  and  that  the  said  ship  or  vessel,  in  the 
course  of  the  adventure,  returned  firom  the  said  port  of 
Sourabaya  to  the  said  port  of  Batavia^  with  the  said 
cofiTee  so  shipped  on  board  her  at  Batavia  and  Sourabayq 
as  aforesaid ;  and  that  the  said  ship  or  vessel  afterwards 
sailed  therewith  from  the  said  port  of  Batavia,  for  Antr 
werp  aforesaid ;  and  that  Sourabaya,  to  which  place  the 
said  ship  proceeded  from  Batavia,  and  where  she  took 
in  coffee  as  aforesaid,  is  not  in  the  direct  course  firom  Ba- 
tavia, Sincapore,  Penang,  or  Malacca,  to  Europe,  nor 
ip  the  direct  course  from  any  one  of  those  four  places, 
Sincapore,  Penang,  Malacca,  and  Batavia,  to  any  other 
of  those  four  places,  but  the  said  port  of  Sourabaya  is 
directly  out  of  the  course  from  each  of  the  said  four 
places  to  Europe,  and  from  each  of  the  said  four  places 
to  any  other  of  them,  and  is  distant  from  Batavia  four  hun- 
dred miles  eastward ;  and  that  Sincapore,  Penang,  Mcdac^ 
ca,  and  Batavia,  are  not,  according  to  the  order  in  which  the 
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said  four  places  are  mentioned  in  the  policy,  in  the  direct  s^rch.  Chamber, 
pourse  of  a  voyage  therefrom  to  Europe,  but  that  the  di-* 
rect  course  of  a  voyage  from  the  said  four  plaoes  to  Eu- 
rope  is  according  to  the  following  order,  viz.  Penang, 
Malacca^  Sincapore,  and  Eatavia,  and  that  any  port  or 
place  in  Persia  is  more  than  one  thousand  miles  out  of  the 
course  from  any  one  of  the  said  four  places  to  Europe^ 
and  that  the  whole  of  the  said  coffee  was  the  property  of 
the  said  plaintiffs ;  and  that  the  said  plaintiffs  were  inter- 
ested therein,  in  manner  and  form  in  the  said  first  count 
pf  the  said  declaration  mentioned;  and  that  the  said  ship 
or  vessel,  whilst  she  was  proceeding  from  Batavia  aforesaid 
towards  Antwerp  aforesaid  in  the  said  voyage,  with  the 
sfud  coffee  on  board  thereof,  and  before  her  arrival  at  the 
said  port  of  Antwerp,  was  wholly  lost  by  perils  of  the  sea, 
and  thereby  the  said  coffee  was  wholly  lost  to  the  said 
plaintiffs. 

The  Court  of  King's  Bench  gave  judgment  for  the  plain- 
tiffs below,  for  the  amount  of  the  loss  on  the  coffee  ship- 
ped both  at  Batavia  and  Sourabaya*  Upon  this  judg- 
ment a  writ  of  error  was  brought,  which  was  argued  by 
Maule  for  the  plaintiffs  in  error,  and  by  Joshua  Evans  for 
^he  defendants  in  error  (a). 

The  Court  took  time  to  advise,  and  the  judgment  was 
pow  delivered  by  Tindal,  C.  J. — 

In  this  case,  in  which  judgment  has  been  given  for  the 
plaintiffs  in  the  original  action,  it  appears  to  be  unneces- 
sary to  recapitulate  the  declaration  or  the  facts  found  by 
the  special  verdict.  It  will  be  sufficient  to  make  such  re- 
ference to  them  as  will  be  necessary  to  explain  the  grounds 
of  the  judgment  now  given  by  the  Court.     The  writ  of 

(a)  The  points  made  in  argu-      their  judgment,  that  it  would  be 
ment  were  so  very  fully  stated      superfluous  to  state  them  here. 
«uid  considered  by  the  Court  in 
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Exch.  Chamber,  eiTor  was  brought  by  the  defendant  below,  and  the  objec- 

^  '  ^     tions  which  have  been  taken  to  the  judgment  of  the  Court 

Lbathly      of  King's  Bench,  and  which  are  relied  oh  in  argument  by 

Hunter.      the  Counsel  for  the  plaintiff  in  etror,  were  in  substance 

three,  viz.  First,  that  the  ship  never  sailed  on  the  voyage 

described  in  the  declaration,  or,  in  other  words,  that  there 

was  a  misdescription  of  the  voyage. 

Secondly,  that,  upon  the  facts  stated  in  the  special  ver- 
dict, the  sailing  from  Sourabaya  to  Baiavia  and  back,  was 
a  deviation ;  and 

Thirdly,  that,  at  all  events,  the  goods  shipped  at  Soura- 
baya are  not  covered  by  the  policy. 

The  first  objection  urged  is,  that  the  voyage  for  which 
the  ship  was  insured,  was  a  voyage  from  Sineapore,  Pp- 
nang,  Malacca,  and  Batavia,  all  or  any,  to  any  port  in  the 
Netfierlands ;  that  the  ship  sailed  with  part  of  her  cargo 
on  board  from  Baiavia  to  Sourabaya,  a  port  400  miles  to 
the  eastward,  where  she  loaded  other  part  of  her  cargo, 
and  then  returned  to  Batavia,  and  thence  set  sail  to  Ant" 
werp;  and  that  this  was  not  the  voyage  insured ;  and  that, 
the  ship  sailing  on  a  different  voyage  from  that  described 
in  the  policy,  the  underwriters  are  altogether  discharged. 

In  order  to  ascertain  the  validity  of  this  objection,  it  will 
be  necessary  to  advert  to  the  terms  in  which  the  voyage 
itself  is  described  in  the  policy,  and  the  leaves  or  licences 
for  which  the  assured  has  stipulated,  and  also  to  advert  to 
those  facts  stated  in  the  special  verdict  which  bear  on 
this  part  of  the  question. 

Now,  the  voyage  is  described  in  the  policy  "  at  and  from 
Sineapore,  Penang,  Malacca,  and  Batavia,  all  or  any,  to 
the  ship's  port  or  ports  of  discharge  in  Great  Britain,  or 
to  any  port  or  ports  in  the  United  Netherlands,  or  to  AU 
tona  or  Hamburg,  all  or  any,  with  leave  to  touch,  stay, 
and  trade  at  all  or  any  ports  or  places,  whatsoever  and 
wheresoever,  in  the  East  Indies,  Persia,  or  elsewhere,  as 
well  beyond  as  at  and  on  this  side  of  the  Cape  of  Good 
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Hope^  in  port  or  at  sea,  at  all  times  and  in  all  places^  and  Exch.  Chamber, 
until  safely  arrived  and  landed  at  the  ship's  finieit  port  or     v...^,^...!^ 
place  of  discharge."  Lbathly 

The  adventure  is  then  declared  by  the  policy  to  be  on  hunter. 
goodsy  in  the  good  ship  or  vessel  called  tlie  Albion^  Boli- 
var,  Java  Packet y  and  Blora,  all  or  any ;  and  the  com- 
mencement of  the  adventure  is  then  stated  to  be  upon  the 
said  goods  and  merchandizes,  from  the  loading  thereof  on 
board  the  said  ships  as  above. 

After  this  is  inserted  a  second  or  further  clause  of  leave 
or  licence,  in  these  terms :  '*  And  it  should  be  lawful  for 
the  said  ship  in  that  voyage  to  proceed  and  sail  to,  and 
touch  and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever,  in  any  direction,  and  for  any  purpose,  neces- 
sary or  otherwise,  particularly  Sincapore,  Penang^  Ma- 
lacca,  Baiavia,  the  Cape  of  Good  Hope,  and  Si,  Helena, 
with  leave  to  take  on  board,  discharge,  reload,  or  ex- 
change goods  or  passengers,  without  being  deemed  any 
deviation  from,  and  without  prejudice  to  the  assurance." 
This  policy  was  afterwards  declared  to  be  all  on  the  Java 
Packet,  in  coffee.  Now,  looking  at  the  terms  in  which  this 
policy  is  effected,  and  construing  it  in  the  plain,  ordinary, 
and  popular  sense  in  which  these  terms  are  to' be  under- 
stood, there  being  no  peculiar  sense,  as  far  as  we  are  aware, 
which  the  words  have  acquired  distinct  from  their  popu- 
lar sense,  we  think  the  voyage  in  question  is  a  voyage  in- 
tended by  the  parties  to  be,  and  is  in  fact  covered  by  the 
description  of  the  voyage  contained  in  the  policy. 

The  voyage  performed  by  the  ship  is  described  in  the 
special  verdict  thus — **  That  the  ship  being  at  Batavia,  a 
certain  quantity  of  coffee,  of  the  value  &c.,  was  there  load- 
ed in  and  on  board  the  said  ship  or  vessel  by  the  assured, 
with  the  intention  that  the  said  coffee  should  be  conveyed 
in  the  said  ship  to  Antwerp;  and  that  Baiavia  \^  a  port  in 
the  island  of  Java,  one  of  the  islands  in  the  East  Indies; 
and  that  the  said  ship  having  taken  in  the  said  coffee  at 
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» 

^jcch.  Chamber,  Batavio^  in  the  prosecution  of  the  said  adventure,  pro- 
^     ceeded  from  thence  with  the  same  coffee  on  board  her  to 

i^BATULr      Sourabaya^  which  is  another  port  in  the  island  of  Java; 

Hunter.  and  that  the  assured  there  loaded  a  certain  other  quanti- 
ty of  coffee  of  the  value  &c.,  on  board  the  said  ship,  with 
the  intention  that  the  same  should  be  carried  in  the  said, 
ship  to  Antwerp,  aforesaid." 

The  special  verdict  afterwards  states,  ^'  That  the  sud 
ship,  in  the  course  of  the  adventure,  returned  from  the  said 
port  of  Sourabaya  to  the  said  port  of  Batavia,  with  the 
said  coffee  so  shipped  on  board  her  at  Batavia  and  at 
Sourabaya  aforesaid;  and  that  the  said  ship  afterwards 
sailed  therewith  from  the  port  of  Batavia  for  Antwerp, 
aforesaid ;  and  that  Sourabaya,  to  which  place  the  said 
ship  proceeded  from  Batavia,  and  where  she  took  in  cof- 
fee as  aforesaid,  is  not  in  the  direct  course  from  Batavia, 
Sincapore,  Penang,  or  Malacca,  to  Europe,  nor  in  the 
direct  course  from  any  one  of  those  four  places,  Sinca^ 
pore,  Penang,  Malacca,  or  Batavia,  to  any  other  of  those 
four  places;  but  the  said  port  of  Sourabaya  is  directly  out 
of  the  course  from  each  of  the  said  four  places  to  Europe, 
and  from  each  of  the  said  four  places  to  any  other  of  them, 
and  is  distant  from  Batavia  400  miles  eastward ;  and  that 
Sincapore,  Penang,  Malacca,  and  Batavia,  are  not,  ac- 
cording to  the  order  in  which  the  said  four  places  are 
mentioned  in  the  policy,  in  the  said  course  of  a  voyage 
therefrom  to  Europe;  but  that  the  direct  course  of  a  voy- 
age from  the  said  four  places  to  Europe  is  according  to 
the  following  order,  viz.  Penang,  Malacca,  Sincapore, 
Batavia;  and  that  any  port  or  place  in  Persia  is  more 
than  1000  miles  out  of  the  course  from  any  of  the  said 
four  places  to  Europe^'' 

The  underwriters  contend,  that  when  the  ship  sailed 
from  Batavia,  after  the  risk  had  commenced,  to  Soura- 
baya, to  take  in  a  further  cargo,  and  then  sailed  back  to 
Batavia,  she  sailed  on  a  voyage  not  within  the  policy,  or 
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within  either  of  the  leaves  or  licences  contained  therein,  ^'t/i.  Chamber, 

1831. 
Butj  independently  of  the  large  and  general  words  used  in  ^  '  ^ 

the  description  of  the  voyage,  and  the  very  extended       Leatuly 

Vm 

powers  given  by  the  policy,  the  situation  of  the  assured,  Hunter. 
and  the  circumstances  under  which  it  was  effected,  as  they 
must  be  inferred  from  the  policy  itself,  make  it  probable 
that  a  contract  of  the  most  open  and  comprehensive  kind 
was  intended  to  be  effected.  This  was  an  insurance  on 
goods,  not  on  ships.  At  the  time  the  policy  was  effected, 
the  assured  was  uncertain  from  what  port  or  ports  of  the 
East  Indies  or  Persia  his  cargo  would  be  shipped  by  his 
agents — whether  all  at  one  place,  or  part  at  one  and  part 
at  another.  He  was  further  uncertain  by  what  ship  or 
ships,  out  of  four  which  are  named  in  the  policy,  his  cargo 
would  be  carried — from  what  port  or  ports,  out  of  four 
which  are  enumerated,  such  ship  or  ships  would  sail.  He 
could  neither  foresee  into  what  ports  or  places,  nor  for 
what  purposes,  the  owners  of  the  ships  might  send  them, 
nor  could  he  control  such  directions;  and  therefore,  he 
frames  a  description  of  the  voyage  in  such  comprehensive 
terms  as  may  comprise  a  loading  of  the  cargo,  either  at  one 
port,  or  at  various  ports  and  places  in  the  East  Indies; 
and  powers  and  licences  are  also  inserted  in  the  policy,  so 
as  to  meet  almost  every  possible  contingency  of  the  destin- 
ation or  employment  of  the  ships,  without  endangering  his 
right  to  recover  for  a  loss  upon  the  goods,  either  on  the 
grounds  of  misdescription  of  the  voyage,  or  of  any  devia- 
tion. Looking  at  the  policy  with  this  view,  we  think  the 
words  of  the  policy  are  large  enough  to  carry  such  inten- 
tion into  effect,  and  that  the  sailing  from  Batavia  with 
part  of  the  cargo  to  Sourabaya^  and  taking  in  other  part 
of  the  cargo  there,  and  then  returning  from  Sourabaya,  by 
the  way  of  Batavia^  to  Europe,  was  a  voyage  within  the 
contemplation  of  and  protected  by  the  policy.  It  is  ar- 
gued, on  the  part  of  the  underwriters,  that  if  the  clause 
first  inserted  is  taken  alone,  the  meaning  of  the  words 
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Bxek.  Chamber,  **  touch,  Stay,  and  trade  at  all  or  any  ports  whatsoever  in 
->  the  East  Indies^  can  only  mean  such  ports  and  places  as 
LcATHLT  ^e  ship  may  touch  at  in  the  usual  course  of  a  voyage  firom 
HuNTBK.  one  or  other  of  the  four  enumerated  places  to  Europe; 
that  the  leave  to  stay  and  trade  implies^  that  the  ship  is 
lawfully  at  the  place  where  such  trading  and  stajring  is  to 
take  place^  that  is,  some  port  or  place  in  the  course  of  the 
voyage.  But  that  this  cannot  be  the  meaning  of  the  pre- 
sent  poUcy  appears  clear  from  the  remainder  of  the  clause, 
piz.  *^  any  port  or  places  whatsoever  in  the  East  ImSes, 
Persia,  or  elsewhere."  Now,  as  the  special  verdict  has 
found  expressly,  that  any  port  or  place  in  Persia  is  more 
than  one  thousand  miles  out  of  the  course  from  any  of  the 
said  places  to  Europe,  it  follows,  that  the  trading  cannot 
be  intended  to  be  confined  to  such  ports  or  places  only  as 
the  ship  touches  at  in  the  course  of  such  voyage;  in  the 
same  manner  as  in  the  case  of  Metcalfe  y.  Parry  (a),  wheie 
the  clause  was,  ''  with  Uberty  to  call  at  all  or  any  of  the 
West  India  islands,  Jamaica  included,"  it  was  held,  that 
the  insertion  of  Jamaica,  which  was  five  hundred  miles 
out  of  the  usual  course,  shewed  the  intention  to  be,  that 
the  ship  might  stop  at  any  of  the  islands,  though  out  of 
the  course  of  the  usual  voyage. 

Again,  taking  up  the  question  on  the  second  clause  of 
licence,  the  words  used  are,  taken  altogether,  of  a  meaning 
equally  general  with  those  in  the  first,  viz.  **  it  should  be 
lawful  for  the  said  ship  in  that  voyage  to  proceed  and  safl 
to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever 
or  wheresoever,  in  any  direction  or  for  any  purpose."  It 
is  contended,  that  the  generality  of  this -licence  is  restrain- 
ed by  the  words  "  in  that  voyage."  But,  upon  that  con- 
struction, what  sense  can  be  given  to  the  words  **  in  any 
direction?" — words  that  are  irreconcileable  with  touching 
for  the  purpose  of  trade  in  the  onward  course  of  the  voy- 

(0)  4  Camp.  123. 
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age  only;  and  the  insertion  of  these  words  in  the  policy  EjccH.  chamber, 
distinguishes  the  case  from  that  of  Hogg  v.  Homer  (a),  ^ 

which  was  cited  on  the  part  of  the  plaintiff  in  error.  Leathly 
Upon  the  whole^  therefore,  we  think  the  shipping  part  of  Hunter. 
the  cargo  at  Baiavia,  and  thence  proceeding  to  Sourabaya^ 
and  shipping  other  part  of  the  cargo  there,  and  thence  sail- 
ing back  to  Batavia,  and  thence,  with  the  cargo,  to  Ant- 
werp, was  a  trading  voyage  from  Batavia  to  Antwerp,  by 
the  way  of  Sourabaya,  within  the  intention  of  the  parties, 
as  expressed  in  the  policy  and  the  two  several  clauses  of 
licence  contained  therein. 

Having,  therefore,  fully  considered  this,  the  first  objec- 
tion made,  it  becomes  scarcely  necessary  to  do  more  than 
advert  to  the  two  which  remain;  for,  if  the  sailing  from  JSa- 
tavia  to  Sourabaya,  and  back  to  Batavia,  and  thence  to 
Europe,  is  a  voyage  described  in  the  policy,  it  follows  im- 
mediately, that  it  cannot  be  treated  as  a  deviation.  In- 
deed, as  one  of  the  places  to  which  the  ship  might  go  on 
the  voyage  is  a  port  in  Persia,  and  as  the  special  verdict 
does  not  find  that  Sourabaya  is  out  of  the  course  to  Per- 
sia,  we  should  not  be  justified,  upon  this  more  restrained 
ground,  in  considering  this  as  a  deviation  from  the  voyage 
insured. 

As  to  the  third  point,  that  the  goods  loaded  at  Soura- 
baya are  not  covered  by  the  policy,  the  question  is,  whe- 
ther Sourabaya  is  a  loading  port  within  the  meaning  of 
the  policy?  Besides  referring  to  the  opinion  we  have  al- 
ready expressed  on  the  first  objection,  which  also  involves 
ibis  question,  we  think  the  two  cases  of  Violet  y.  Allnut{b), 
and  Barclay  v.  Sterling  (c),  go  the  full  length  of  establish- 
ing, that,  under  the  usual  clause  in  a  policy,  *'  with  liber- 
ty to  touch  at  a  port  for  any  purpose  whatever,"  is  includ- 
ed a  liberty  to  touch  for  the  purpose  of  taking  on  board 
part  of  the  cargo  covered  by  the  policy,  after  the  policy 

(a)  Park,  Insurance,  444.        (6)  3  Taunt.  419.        (r)  6  M.  &  S.  6. 
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Exch,  Chamber,  had  attached  on  part  taken  in  at  the  loading  port.     And 

in  this  case,  the  leave  is  not  confined  to  touching  and  stay- 
ing, but  extends  expressly  to  taking  on  boards  discharging^ 
re-loadingy  and  exchanging  goods. 

Upon  the  whole,  therefore,  we  think  the  plaintiff  below 
entitled  to  recover  the  loss  upon  the  whole  of  the  cargo, 
both  that  loaded  at  Batavia  and  that  loaded  at  Soura' 
baya;  and  we  therefore  think  that  the  judgment  given  by 
the  Court  of  King's  Bench  should  be  affirmed. 


Judgment  affirmed. 


IN  THE  HOUSE  OF  LORDS- 


lUvenut,  Rex  t.  WiNSTANLEY. 

c\'.  h^.fL,fc.  60^  .  ^in  Error  from  the  Exchequer  Chamber.'\ 

A  laie  by  auc-  ^  PON  a  scire  factas  upon  an  auctioneer's  boddi  th6 
tionbyauigneei  question  raised  by  demurrer  was,  whether  fi  sale  by  auc- 
the  absolute  in-  tiou  by  the  assignees  of  a  bankrupt,  of  the  absolute  inter* 
an  esute  in  cst  in  fee  of  an  estate  belonging  to  the  bankrupt,  which 
irb'ufto^JctiTn  ^^«  mortgaged,  was  liable  to  the  auction  duty. 
d»»ty.  The  Court  of  Exchequer^  overruling  the  case  of  The 

King  V.  Abbott  (a),  decided  that  auction  duty  was  not 
payable  (6).  Upon  a  writ  of  error,  the  Chief  Justices 
differed  in  opinion,  and  the  judgment  was  affirmed  (e)« 
A  writ  of  error  was  afterwards  brought  in  the  House  of 
Lords.  The  Judges  were  summoned,  and  the  case  was 
argued  by  the  Attomey^General  and  the  SoUcitor^General, 


(«)3Price,  1/8. 


(6)2Y.&J.  124. 


(f)3Y.&  J.126. 
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for  the  Crown,  and  by  Sir  E.  B.  Sugden  and  M*  Arthur ^'hv 
the  defendant. 


Revennet 
1831. 


Rex 

V. 


Lord  Tenterden. — My  Lords,  this  case,  which  has  winstanlet. 
been  argued  with  very  great  learning  and  ability  on 
both  sides,  comes  before  your  Lordships  upon  a  decision 
of  the  Court  of  Exchequer^  having,  in  the  intermediate 
stage,  been  before  the  Court  of  Exchequer  Chamber, 
Upon  the  occasion  when  it  was  heard  before  the  noble 
and  learned  Lord  now  present  and  myself,  we  thought  it 
a  case  fit  to  be  submitted  to  the  consideration  of  your 
Lordships,  for  it  cannot  be  denied  that  the  case  how  be- 
fore your  Lordships  does,  in  effect,  overrule  a  solemn  de- 
cision of  the  Court  of  Exchequer ^  in  a  case  very  much  the 
same  upon  principle,  although  distinguishable  from  it  in 
some  respects.  Under  such  circumstances,  I  should 
humbly  propose  to  your  Lordships,  that  certain  questions 
should  be  put  to  the  learned  Judges  whose  assistance  the 
House  has  had  during  the  present  argument,  and  that  we 
should  receive  the  benefit  of  their  answers  to  those  ques- 
tions, before  we  come  to  any  decbion. 

The  case  has  been  argued  principally  as  a  case  of  pro- 
perty, mortgaged  by  a  trader,  who  became  bankrupt, 
which  property  was  ultimately  put  up  to  sale  by  his  as- 
signees, with  the  concurrence  of  the  mortgagor.  The 
case  is  not,  however,  precisely  of  that  character,  because 
it  appears  that,  after  Mr.  Clayton^  who  was  the  original 
owner  of  the  estate,  had  conveyed  his  estates  to  different 
persons  by  way  of  mortgage,  to  secure  different  sums  of 
money,  the  equity  of  redemption  remaining  in  him,  he 
conveyed  the  whole,  that  is,  his  equity  of  redemption  in 
the  whole,  to  certain  trustees,  with  very  large  powers, 
and  from  those  powers,  I  should  judge  that  it  was  con- 
ridefed  of  more  value  than  it  really  was;  because,  among 
other  powers  vested  in  the  trustees,  is  a  power  of  raising 
further  sums,  whether  by  mortgage  or  by  sale  of  leases. 


VOL.  I. 
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f^evenue,  and  SO  on ;  the  trust,  ultimately,  being  to  pay  off  what- 
v_^^.-L-/  ever  they  should  borrow,  as  well  as  the  further  incumb- 
^^'^  ranees.  The  sale  in  question  was  a  sale  by  order  of  the 
WiNSTANLET.  assignees,  with  the  concurrence  of  those  trustees.  Now, 
for  the  purpose  of  deciding  this  case,  I  shall  submit  to 
your  Lordships,  that  it  will  be  proper  to  put  two  differ- 
ent questions  to  the  learned  Judges,  one  of  them  applica- 
ble to  the  general  principle  upon  which  the  question  has 
been  argued;  and  another,  applicable  to  the  especial  facts 
that  appear  upon  the  record  in  this  case.  The  questions 
I  should  propose  would  be  these:  First,  whether,  if  a 
trader,  having  mortgaged  his  land  as  security  for  pay- 
ment  of  a  debt,  afterwards  become  bankrupt,  and  the 
whole  interest  in  the  land  is  sold  by  auction,  by  order  of 
the  assignees  of  the  bankrupt,  and  with  the  concurrence 
of  the  mortgagee,  duty  on  the  sale  is  payable  to  his  Mar 
jesty  on  the  whole,  or  any  or  what  part  of  the  sum  pro* 
duced  by  the  sale.  Secondly,  whether,  if  a  trader,  afler 
such  mortgage,  conveys  the  land  to  trustees  in  trust,  to 
raise  further  sums,  and  to  sell  for  the  payment  of  former 
and  new  incumbrances,  and  the  land  is  sold  by  auction  by 
order  of  the  assignees,  with  the  concurrence  of  the  trus- 
tees, it  not  appearing  that  any  further  sum  was  raised  by 
the  trustees,  or  any  new  incumbrance  created  by  them,  or 
that  the  mortgagee  was  informed  of  the  sale,  duty  is  pay- 
able to  his  Majesty  on  the  whole  or  any  part  of  the  sum 
produced  by  the  sale. 

(The  learned  Judges  consulted  together.) 

Bayley,  B. — My  Lords,  I  believe,  if  any  doubt  had 
been  entertained  by  any  of  the  Judges,  upon  the  ques* 
tions  submitted  by  your  Lordships  to  their  consideration, 
or  if  I  had  understood  that  any  doubt,  which  had  previous- 
ly existed  elsewhere,  had  still  continued,  I  should  have 
requested  of  your  Lordships  time  for  delivering  the  opin- 
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ion  of  the  Judges;  but  as  I  have  reason  to  believe  that  no 
doubt  exists  in  any  quarter^  I  shall  at  once  state  to  your 
Lordships,  the  principles  upon  which  the  opinion  of  the 
Judges  is  founded. 

The  questions  depend  upon  the  true  construction  to 
be  put  upon  the  statutes  19  Geo.  3,  c.  56,  s.  15^  and  6 
Geo,  4,  c.  I69  8.  98.  But^  before  I  enter  into  the  language 
of  either  of  those  statutes,  it  is  desirable  that  I  should 
point  out  to  the  House  the  situation  in  which  the  mort- 
gagor and  mortgagee  stand. 

The  mortgagee  is  a  general  creditor  of  the  mortgagor, 
he  has  a  right  to  proceed  against  the  general  personal 
property  of  the  mortgagor,  or  against  the  person  of  the 
mortgagor,  as  a  collateral  security  for  the  payment  of  his 
debt,  but  his  proper  character  is  that  of  a  creditor,  and 
the  securities  he  holds  are  merely  securities  to  enable  him 
to  obtain  payment  of  his  debt;  notwithstanding  the  mort- 
gage and  the  security  the  land  mortgaged  gives,  he  has 
a  right  to  proceed  so  as  to  obtain  judgment  and  execu- 
tion against  the  general  property  of  the  mortgagor,  or  to 
proceed  against  the  person  of  the  mortgagor. 

The  provision  in  the  statute  19  Geo.  3,  exempts  certain 
cases  from  the  general  operation  of  the  duty  imposed  by 
that  act,  and  the  cases  which  the  Legislature  thought  fit 
to  exempt,  are  to  be  found  in  the  15th  section  of  that 
statute.  The  first  exemption  applies  to  any  estate, 
goods,  or  chattels  sold  by  auction,  or  under  the  authority 
of  any  Sheriff,  or  under-sheriff,  for  the  benefit  of  cre- 
ditors, in  execution  of  any  judgment  had  or  obtained: 
and  this  provision  appears  to  me  to  throw  light  upon 
the  subsequent  exemption  in  case  of  bankruptcy;  and 
to  shew  that  it  was  the  intention  of  the  Legislature  to  ex- 
empt firom  the  auction  duty  those  cases  in  which  the 
property  was  sold,  not  by  the  voluntary  act  of  the  owner, 
but  where  the  sale  was  enforced  under  a  judgment  or 
the  authority  of  the  law.     The  next  exemption  is,  any 
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estate  or  effects  of  bankrupts,  sold  by  order  of  the  as- 
signee or  assignees  under  any  commission  of  bankruptcy ; 
that  also  is  a  sale  not  by  the  voluntary  act  of  the  owner  of 
such  estate  or  effects,  but  a  sale  which  is  forced  upon  him 
in  consequence  of  the  insolvent  condition  in  which  he  is 
placed.' 

.The  question  then  is,  upon  the  sale  of  an  estate  subject 
to  a  mortgage,  whether,  within  the  meaning  of  this  pro- 
vision, the  whole  of  that  estate  is  to  be  considered  as  the 
property  of  the  bankrupt,  or  whether  it  is  a  mixed  sale  of  the 
property  of  the  bankrupt,  and  also  of  the  mortgagee ;  and 
we  are  of  opinion,  that,  upon  the  true  construction  of  this 
act,  the  whole  is  to  be  considered  as  being  the  estate  of 
the  bankrupt.  By  the  sale,  a  fund  is  raised,  by  which 
the  mortgage  debt  is  discharged,  the  mortgagee  ceases  to 
be  a  creditor,  and  all  right  in  the  mortgagee  to  proceed 
against  the  general  estate  of  the  bankrupt,  or  against  the 
person  of  the  bankrupt,  is  destroyed.  The  whole  money 
which  is  raised,  is  raised  for  the  benefit  of  the  bankrupt, 
and  to  discharge  the  bankrupt's  debt^  and  the  whole  duty 
to  be  paid  is  to  be  paid  out  of  the  bankrupt's  estate. 

I  do  not  advert  to  the  43  Geo.  3,  and  45  Geo,  8, 
which,  instead  of  the  words  *'  estate  or  effects,"  used  the 
words  ''  interest  in ;"  because  I  think  the  different  expres- 
sions in  the  different  acts  mean  one  and  the  same  thing. 
The  statute  of  the  G  Geo.  4,  c.  16,  s.  98,  only  varies  from 
the  19  Geo.  3,  by  omitting  the  words  *'  by  order  of  the  as- 
signee or  assignees;"  and  whatever  construction  was  be- 
fore to  have  been  put  upon  the  19  Geo.  3,  appears  to  us  to 
be  the  construction  to  be  put  upon  the  6  Geo,  4. 

That  clause  contains  two  provisions,  one  applicable  to 
commissions  of  bankrupt,  and  to  deeds,  conveyances,  as- 
signments, surrenders,  admissions,  or  assurances  relating 
to  the  bankrupt's  estate,  which  deeds,  &c.,  are  exempt 
from  all  duties ;  and,  secondly,  it  relates  to  all  sales  of  any 
real  or  personal  estate  of  any  bankrupt  or  bankrupts,  so  as 
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.to  exempt  such  sales  from  the  payment  of  auction  duty. 
-Those  provisions  are  distinct,  and  the  construction  of  the 
latter  does  not  appear  to  us  to  be  materially  influenced  by 
the  former. 

Upon  the  whole,  upon  the  ground  that  the  sale  is  a  sale 
not  by  the  owner  at  the  instance  of  the  mortgagee,  but  by 
the  persons  who  stand  in  the  place  of  the  bankrupt,  inas- 
much as  the  whole  money  to  be  raised  is  applicable  to  the 
purposes  of  the  bankrupt,  to  pay  the  debts  of  the  bank- 
rupt, and  to  exonerate  the  rest  of  his  estate  and  his  per- 
son from  all  claim  in  respect  of  the  mortgage  debt ;  and 
inasmuch  as  the  whole  duty  is  to  be  raised  out  of  the  es- 
'  tate  of  the  bankrupt,  and  to  be  paid  by  the  estate  of  the 
bankrupt,  if  payable  at  all— We  are  of  opinion,  that  the 
whole  which  is  sold  is  properly  to  be  considered  as  the  es- 
tate of  the  bankrupt,  and  that  the  principle  of  the  exemp- 
tion, which  was  to  relieve  the  bankrupt  from  the  payment 
of  duty,  applies  to  this  case.  Our  opinion,  therefore,  is, 
upon  both  the  questions  submitted  to  our  consideration, 
that  no  duty  is  payable. 


Revenue, 
1831. 
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Lord  Wynford. — My  Lords,  I  had  the  honour  of  be- 
ing a  member  of  the  Court  below  when  this  case  came  un- 
der the  consideration  of  that  Court;  and  I  have  no  hesita- 
tion in  stating,  that  I  then  thought,  that  the  opinion 
now  expressed  by  one  of  the  learned  Judges  to-day,  as  the 
opinion  of  all  the  learned  Judges  present,  was  not  correct. 
My  view  of  the  case  had  altered  before  I  heard  the  opin- 
ion of  the  learned  Judge;  but  if  I  had  remained  in  my 
former  opinion,  I  should  have  done  as  I  did  upon  one  oc- 
casion before,  when  I  had  the  misfortune  to  differ  from  all 
the  learned  Judges:  I  should  have  advised  your  Lordships 
to  act  upon  their  judgment ;  for  it  would  introduce  a  wretch- 
ed state  of  uncertainty  in  the  law  of  this  country,  if  you 
were  not  to  act  upon  that  which  is  the  highest  authority  of 
the  law  in  Westminster  Hally  but  to  follow  the  opinions  of 
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individual  peers.  I  am  happy,  however,  now  to  state,  that, 
after  having  given  the  fullest  consideration  to  this  ques- 
tion, I  am  quite  convinced  that  the  learned  Judges  were 
WiNfTANLET.  Hght  in  the  opinion  they  gave,  and  that  I  at  first  took  an 
erroneous  view  of  this  subject. 

My  Lords,  the  puzzle,  (for  so  I  must  call  it),  has  arisen 
from  the  term  **  estate."  The  words  of  the  act  of  Parlia- 
ment are  '^  the  estate  of  the  bankrupt.'*  That  at  first  in- 
duced me  to  think,  that  such  interest  as  did  not  bek)ng  to 
the  bankrupt  could  not  be  considered  as  the  bankrupt's 
estate;  but  I  am  convinced  by  the  argument,  that  this 
is  entirely  the  estate  of  the  bankrupt.  It  is  the  estate 
of  the  bankrupt,  loaded  with  the  debt  of  the  creditor; 
but  the  whole  estate  is  in  the  bankrupt.  It  is  perfectly 
true  that  the  creditor  has  that  species  of  power,  with 
reference  to  the  estate,  that,  for  the  purpose  of  secur- 
ing his  debt,  which  is  all  that  he  has,  he  may  reduce  that 
estate  into  his  possession ;  but  it  is  for  no  other  purpose 
than  that  of  securing  the  payment  of  his  debt;  and  beyond 
that,  every  interest  in  the  estate  is  undoubtedly  the  inter- 
est of  the  bankrupt  or  his  creditors.  My  I/ords,  that  be- 
ing the  case,  it  appears  to  me,  that  when  the  sale  takes 
place  by  order  of  the  commissioners  of  an  estate  circum- 
stanced as  this  is,  that  is,  charged  with  a  debt,  it  is  a  sale 
in  which  the  party  is  entitled  to  be  relieved  under  this  act 
of  Parliament. 

My  Lords,  there  is  no  sort  of  injustice  in  this,  though  I 
am  agreed  that  your  Lordships  are  not  aitting  judicially,  to 
be  led  away  by  the  equities  of  any  case.  Your  Lordships 
are,  in  the  situation  in  which  you  are  placed  now,  to  admi- 
nister the  law,  whatever  it  may  be ;  and  if  that  law  be  pro- 
ductive of  injustice,  in  your  legislative  character  your  Lord- 
ships may  alter  it.  But  there  is  no  injustice  in  this  de- 
cision; on  the  contrary,  in  every  view  of  the  case,  it 
obtains  the  perfect  equity  of  the  case.  In  the  first  place, 
suppose  the  fund  is  not  sufficient  to  pay  the  debt,  bywhom 
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is  the  auction  duty  paid?    If  there  be  enough  to  pay  the       Revenue, 
mortgage  creditor,  and  not  enough  to  pay  every  body  -* 

else,  it  must  come  out  of  the  bankrupt's  fund,  to  the  loss  ^^-^ 

of  the  creditors,  who  have  suffered  enough  already  in  not  WiNiXANLBT. 
having  their  debts  paid.  Suppose,  in  the  next  place,  there 
is  nothing  left  to  the  creditors  of  the  bankrupt,  but  that 
the  whole  is  swallowed  up  by  the  mortgagee;  in  that  case, 
in  point  of  equity  the  mortgagee  has  a  right  to  say,  **  It  is 
unjust  to  require  me  to  pay  the  duty;'*  and  therefore, 
though  perhaps  that  case  would  not  come  strictly  within 
the  terms  of  the  acts  of  Parliament,  it  would  come  within 
the  principle  upon  which  the  Legislature  meant  to  give  re- 
lief. Suppose  a  third  case — that  the  mortgage  was  paid 
off;  that  all  the  bankrupt's  creditors  were  paid  off;  and  that 
some  surplus  remained  for  the  poor  miserable  man  whose 
property  had  been  thus  compulsorily  sold :  in  that  case,  it 
would  be  inconsistent  with  justice,  that  a  sale,  which  he 
was  forced  to  make  for  the  purpose  of  making  a  distribu- 
tion of  his  property  among  his  creditors,  should  be  charged 
with  the  payment  of  duty.  It  seems  to  me,  that  that  would 
be  a  case  that  would  call  upon  the  Legislature  to  say,  that 
no  duty  should  be  paid ;  that  it  was  hardship  enough  upon 
a  man,  that  his  property  should  be  all  broken  to  pieces  in 
this  way,  without  being  called  upon  to  pay  the  duty  upon 
that  sale  which  was  necessary  for  the  purpose  of  enabling 
him  to  pay  his  debts. 

There  is  one  other  principle  upon  which  I  will  put  this 
case,  and  upon  which  I  was  in  the  habit  of  putting  cases 
when  I  had  the  honour  of  sitting  in  the  Court  below. — 
In  all  revenue  cases,  let  the  officers  of  Government  take 
care  that  the  Legislature  is  made  to  speak  plain  and  intel- 
ligible language.  If  the  Legislature  is  not  made  to  speak 
plain  and  intelligible  language,  let  not  individuals  suffer, 
but  let  the  public.  I  am  bound  to  say,  if  there  is  any 
doubt  about  these  words,  the  benefit  of  that  doubt  should 
be  given  to  the  subject. 
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My  Lords,  it  is  a  great  consolation  to  me,  having  formed 
a  different  opinion  formerly  from  that  which  I  now  feel  my- 
self bound  to  express,  to  find  that  men  to  whom  I  should 
be  glad  to  consider  myself  as  approaching  at  all  nearly  in 
point  of  legal  knowledge,  have  formed  the  same  opinion. 
I  never  can  be  ashamed  of  being  in  error,  when  I  follow 
in  my  error  my  Lord  Kenyan  and  my  Lord  Chief  Baron 
Thompson,  two  of  the  best  lawyers  that  ever  I  remember 
within  any  Court  of  Westminster  HaU  upon  the  subject, 
who  have  given  an  opinion  upon  this  question,  .and  that 
opinion  given  by  them  is  now  at  variance  with  that  which 
has  been  so  well  expressed  by  my  learned  brothers. 
When  the  opinion  of  those  learned  persons  is  at  variance 
with  the  opinion  expressed  here,  it  is  enough  to  say  that 
there  is  some  questionable  doubt  upon  the  subject;  and 
that  was  suflScient  to  render  it  in  my  opinion  highly  proper 
for  the  oflScers  of  the  Crown  to  bring  it  under  the  con- 
sideration of  your  Lordships ;  but  that  very  circumstance 
brings  it  within  the  rule  which,  as  long  as  I  have  any 
thing  to  do  with  the  administration  of  justice,  I  shall  al- 
ways act  upon,  and  that  is,  to  give  the  benefit  of  any 
doubt  to  the  subject,  and  not  to  the  Crown.  It  is  not 
the  subject  who  makes  the  law,  it  is  the  Crown  who  pro- 
poses the  law,  and  by  whom  the  law  is  prepared;  and  if 
there  be  any  ambiguity,  let  the  Crown  suffer,  and  not  the 
subject.  My  Lords,  for  these  reasons,  though  I  am  ra- 
ther taking  it  out  of  the  hands  of  my  noble  and  learned 
friend,  to  whom  it  is  due  to  say,  that  he  always  entertain- 
ed the  opinion  that  has  been  expressed  by  the  Judges,  I 
move  your  Lordships  that  the  judgment  of  the  Court  be- 
low be  affirmed. 


Lord  Tenterden. — My  Lords,  I  entirely  agree  in  the 
opinion  that  has  been  delivered  to  your  Lordships  by  the 
learned  Judge,  and  in  the  reasons  upon  which  that  opin- 
ion has  been  founded ;  and  it  therefore  will  be  unneces- 
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sary  for  me  to  occupy  many  minutes  of  your  Lordships'       Revenue 
time,  especially  as  I  have  the  satisfaction  to  find  that  my  ^ 

noble  and  learned  friend^  who  differed  from  me  upon  a  ^^-^ 

former  occasion,  has  now  brought  himself  to  think  that  the    winitanlet. 
opinion  delivered  by  the  learned  Judges  is  correct. 

My  Lords,  when  the  Legislature  thought  fit,  in  the  first 
place,  which  I  believe  to  have  been  in  the  17th  year  of  the 
reign  of  his  late  Majesty  George  the  Third,  to  impose  a 
duty  upon  the  produce  of  sales  by  auction,  it  appears  that 
they  thought  that  that  would  be  improperly  harsh,  if  it 
should  extend  to  the  case  of  creditors,  so  as  to  diminish  the 
funds  out  of  which  their  debts  were  to  be  paid.  I  think  it 
is  impossible  to  read  even  that  first  act,  without  seeing 
that  such  was  the  intention ;  and  we  should  therefore  be 
anxious  to  find  that  the  language  used  was  such  as  to  car- 
ry that  intention  into  effect. 

My  Lords,  there  is  some  difference  in  the  language  of 
the  different  acts;  the  parallel  expression  in  the  first  act  of 
the  17th  of  Geo.  3,  is,  goods  and  effects  of  a  bankrupt, 
which,  following  the  provision  with  respect  to  sales  made  by 
the  sheriff*  in  execution,  might  perhaps  have  left  a  doubt 
whether  those  words  would  apply  to  the  case  of  a  bank- 
rupt's estate.  Whether  that  doubt  then  existed,  and 
therefore  gave  rise  to  the  exception  in  the  19th  of  Geo. 
3,  and  to  an  alteration  of  the  language  in  that  act,  does 
not  appear;  but  in  the  19th  Geo.  3,  the  words  are,  estates 
and  effects  of  the  bankrupt,  sold  by  order  of  assignees. 
The  words  of  the  exception  in  the  4*3rd  of  Geo.  3,  are 
nearly  the  same,  and  thus  the  law  stood  at  the  time  of  the 
decision  of  the  case,  which  has  been  much  relied  upon. 
The  King  v.  Abbott^  in  the  Exchequer.  But,  before  this 
case  came  on  for  decision,  the  Gth  Geo.  4  passed,  which 
has  words  somewhat  larger,  for  there  the  words  are,  all 
sales  of  any  real  or  personal  estate  of  any  bankrupt 
or  bankrupts  shall  not  be  liable  to  any  auction  duty.  If 
this  case  turned  upon  the  construction  of  this  act,  the 


414 


CASES  IN  THE  EXCHEQUER, 


Revenut, 
1831. 


Rex 

r. 

WlNhTAMLEY. 


question  would  be,  what  is  meant  by  the  real  estate  of  a 
bankrupt. 

My  Lords,  I  have  always  thought,  that  where  we  are  to 
put  a  construction  upon  an  act  of  Parliament  which  does 
not  relate,  or  profess  to  relate  to  some  particular  subject 
of  art  or  science,  we  should  understand  the  words  in  the 
act  in  the  same  way  as  they  are  understood  in  the  common 
language  of  mankind ;  and  I  think  it  cannot  be  doubted, 
that,  in  common  language,  when  you  speak  of  the  estate  of 
any  person  subject  to  mortgage,  you  would  call  it  the  es« 
tate  of  the  mortgagor— in  the  common  language  of  man- 
kind  you  would  speak  of  it  as  his  own  estate. 

This  being  so,  the  intention  of  the  Legislature  being 
perfectly  clear,  it  appears  to  me  that  the  true  construction 
of  those  words  is,  to  treat  this  as  the  estate  of  the  bank- 
rupt. It  is  clear,  that  unless  the  whole  interest  is  so  treat- 
ed as  his  estate,  the  fund  for  the  creditors  will  be  dimi- 
nished, that  is,  if  you  are  to  divide  the  sale,  and  to  consider 
the  equity  of  redemption  as  his,  and  the  incumbrance  as 
not  being  his,  so  that  the  duty  shall  be  paid  upon  so  much 
of  the  proceeds  as  may  be  considered  as  applicable  to 
the  discharge  of  the  incumbrances ;  it  is  clear,  that  if  you 
so  construe  the  act  upon  the  present  occasion,  the  amount 
of  duty  payable  upon  that  portion  of  the  sale,  will  go  to 
diminish  the  fund  out  of  which  the  debts  are  to  be  paid, 
which  I  consider  to  have  been  the  original  object  of  the 
Legislature  to  prevent;  and  it  seems  to  me  therefore,  that, 
both  according  to  the  intention  and  according  to  the  or- 
dinary effect  of  those  words  in  the  act  of  6  Geo,  4, 
no  part  of  the  produce  of  the  estate  is  liable  to  the  duty. 


Judgment  affirmed. 
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Ejcch.  of  PUeUt 

1831. 
Smith  v,  Anne  Pocklinoton  and  Henry  Sharpe  Pock- 

LINGTON. 

J.  HIS  was  an  action  by  the  plaintiff,  as  lessee  of  the  de-  Covenant  a- 
fendantSy  on  an  implied  covenant.     The  declaration,  re-  Kf^n^t^.  and 

^  *  '  ii.  on  a  cove- 

citing  a  certain  indenture  made  between  Anne  Pockling-  nam  supposed 

ton  (one  of  the  defendants)  therein  described  as  mortga-  incident  to  a  "' 

gee  in  fee  of  the  demised  premises,  of  the  first  part;  Hen-  on^uc^'^''' 

ry  Sharpe  Pocklington  (the  other  defendant)  therein  de-  J>®*»  ^^^^  ^^ase, 

it  appeared^ 

scribed  as  the  owner  in  fee  simple  of  the  equity  of  re-  that,  in  point  of 
demption  of  the  same  premises,  of  the  second  part ;  John  d*emi8^d,*^nd 
Jenkins  (who  was  the  trustee  of  a  term)  of  the  third  part;  ^^^}^'>  "^^^ 

,  '  *^        '    had  an  equita- 

and  the  plaintiff,  of  the  fourth  part ;  stated,  that  the  defend-  bie  interest 
ant,  Anne  Pocklington^  at  the  request  and  by  the  direction  S^d :— fli«, 
of  the  defendant  Henry  Sharpe  Pocklington^  did  thereby  JJ"^^  ^*  ""^^^^ 
demise  and  lease,  and  the  said  John  Jenkins ^  at  the  request  tainabie  against 
and  by  the  direction  of  the  said  Henry  Sharpe  Pockling- 
ton and  Anne  Pocklington^  did  demise  and  lease,  and  the 
said  Henry  Sharpe  Pocklington  did  grant,  demise,  and 
lease  unto  the  said  plaintiff,  a  certain  piece  or  parcel  of 
ground,  &c.,  with  liberty  to  make  tram  roads,  &c.,  for 
carrying  and  conveying  coal,  &c.     And  also  full  and  free 
liberty^  powers  and  authority  to  and  for  the  said  plaintiff y 
hisy  %c.y  to  erect i  build ^  and  mcJce  any  wharf  or  wharfs ^ 
quay   or  quays,  upon  the  said  ground  thereby  demised, 
in,  at,  or  near  the  side  or  bank  of  the  river  Tawe,for  the 
shipping  of  the  said  coal,  %c. 

Breach — That  the  defendants  and  Jenkins,  at  the  time 
of  the  making  of  the  said  indenture,  had  not  in  themselves 
or  in  any  or  either  of  them  good  right,  full  power  and 
absolute  authority  to  demise  and  lease  unto  the  said  plain- 
tiff, full  and  free  liberty,  power,  and  authority  to  and  for 
the  said  plaintiff,  his  &c.,  to  erect,  build,  and  make  &c., 
(following  the  above  words  of  the  lease). 
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upon  the  above  and  other  breaches. 


On  the  trial,  before  BoUand,  B.,  at  the  last  Assizes  for 
PocKLiNGTON.  ^^^  couuty  of  Olamorgafi,  it  was  contended,  on  the  part  of 
the  plaintiff,  that,  as  incident  to  the  demise  (a),  the  les- 
sors had  impliedly  granted  to  him  the  right  of  carrying 
bis  wharfs  over  their  land,  lying  between  the  demised 
premises  and  low-water  mark,  and  which  land  they  had, 
in  fact,  previously  demised  to  another  party.  The  learn- 
ed Judge  nonsuited  the  plaintiff,  and  gave  him  leave  to 
move  to  enter  a  verdict  for  nominal  damages. 

Whitcombe  was  now  about  to  move  accordingly,  but 
was  stopped  by  the  Court  on  another  ground. 

Lord  Lyndhurst,  C.  B. — The  action  being  brought 
on  an  implied  covenant,  arising  out  of  the  demise^  the 
plaintiff  was  bound  to  prove  &  joint  demise  by  the  two  de- 
fendants. On  the  production  of  the  lease,  it  appears  that 
one  defendant  was  mortgagee,  and  the  other  entitled  only 
to  an  equity  of  Redemption ;  so  that  the  deed  operates  as 
a  demise  by  one,  and  an  equitable  confirmation  by  the 
other.  Henry  Sharpe  Pocklington  is  a  stranger  in  law  to 
the  estate,  he  could  make  no  legal  demise,  and  you  can- 
not, therefore,  imply  a  covenant  by  him.  You  have,  then, 
.too  many  defendants,  which  is  an  insurmountable  diffi- 
culty. 

Rule  refused. 

(a)  1  Saund.  322  b,  n.  (6);  Holder  v.  Taylor,  Hob.  12. 
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Jones  r.  Clarke. 
FiNLAYsoN  r.  Same. 

J.  WO  actions  were  brought  in  the  Court  of  Great  Sessions  The  late  Court 

for  the  county  palatine  of  Chester,  against  the  defendant,  a  °^^,''f*^  ^®'" 

magistrate,  for  trespass  and  false  imprisonment.  The  causes  county  of  Ches- 

were  set  down  for  trial  at  the  Spring  Great  Sessions,  1830,  mer  sesaionsT" 

but,  on  an  application  made  by  the  defendant,  the  Court  aSi^ntte" 

stayed  the  proceedings,  and  ordered  Mr.  Whitehead,  the  tumabie  at  the 

plaintiff's  attorney,  to  pay  the  defendant's  costs.     A  rule  to  Sessions  against 

that  effect  was  served  on  him,  with  the  allocatur  of  the  Pro-  a  muw  for  non- 

thonotary  of  the  Court  of  Great  Sessions;  which  not  being  §*?"!"'  ^^^^^ 

obeyed,  an  attachment  was  issued  at  the  Summej'  Great  Ses-  coita.    Before 

sions  following.  On  this  attachment  Mr.  Whitehead  was  ar-  Sessions,  the  act 

rested  at  the  latter  end  o{  September,  and  gave  bail  to  the  cou"^^^^^^^ 

Sheriff  for  his  appearance  at  the  return  of  the  writ.   The  act  *  *"<*  ^  Wm.  4, 

of  1 1  Geo.  4  and  1  Wm.  4,  c.  70,  abolishing  the  Court  of  Great  operation ;  tut, 

Sessions,  had  received  the  royal  assent  before  the  issuing  of  thartlmef  Se 

the  attachment  and  the  arrest,  but  had  not  then  come  into  Sheriff  had 

taken  a  bail 

operation.  Theattachmentwasthereforemadeoutintheor^  bondfortheap- 
dinary  form^  and  was  made  returnable  before  the  Justices  attorney,  pur-^ 
of  Chester,  at  Chester,  on  the  first  day  of  the  then  next  Ses-  uc^mlnt^^^The 
sions  for  the  county  of  Chester,    The  condition  of  the  bail-  Sheriff  being 
bond  was  in  the  same  terms.     On  the  first  day  of  the  Ches-  Easter  Term 
ter  Spring  Assizes  of  1881,  (the  day  on  which,  but  for  the  turn^hefwrit**' 
abolition  of  the  judicature,  the  writ  would  have  been  re-  into  the  Court 

•'  '  ,  o(  Exchequer, 

turnable),  Mr.    Whitehead  attended   with   the  Sheriff's  returned  cepi 
oflScer  before  the  Judges  of  assize,  then  sitting  under  he  was  ready 
English  commissions  of  nisiprius,  &c.,  who,  having  no  juris-  ^°^  body*before 
diction,  declined  to  take  cognizance  of  the  matter.     By  the  ^^^  Justices  of 
act  of  1 1  Oeo.  4  and  1  Wm»  4,  c.  70,  all  suits  and  proceedings  return ;  but  that, 
thereon,  pending  in  the  Court  of  Sessions  at  the  time  of  the  tw-n'the  Co'urt 
abolition  of  the  judicature,  were  transferred  to  the  Court  ]][fj,*??"*jj**' 

the  return  was 
insufficient,  and 
that  the  applications  against  the  Sheriff  in  Easter  Term  were  in  time. 
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Exek.  of  Pleat,  of  Exchequer.  In  Easter  Term,  the  defendant  hav- 
ing filed  a  certificate  of  the  late  Prothonotary  of  the 
Court  of  Great  Sessions  for  the  county  of  Chester, 
setting  forth  the  proceedings,  obtained  a  rule  in  the  Ex- 
chequer, calling  upon  the  Sheriff  to  return  the  writ  of  at- 
tachment. The  Sheriff  thereupon  moved  the  Court  to  be 
excused  from  making  any  return;  but  the  rule  nisi,  which 
he  had  obtained  for  that  purpose,  was  after  argument  dis- 
charged, and  he  was  ordered  to  make  such  return  as  he 
should  be  advised,  the  Court  at  that  time  intimating  an 
opinion  that  the  parties  to  the  bail-bond  had  not  substan- 
tially complied  with  the  condition,  and  were  consequently 
not  released.     The  Sheriff  then  made  the  following  return : 

"  I  hereby  certify  to  the  Barons  of  his  Majesty's  Ex- 
chequer at  Westminster,  that,  by  virtue  of  the  annexed 
writ  from  the  late  Court  of  Sessions  at  Chester,  I  did  attach 
the  therein  named  Roger  Whitehead,  and  did  him  safely 
keep,  and  was  ready  to  have  had  his  body  before  the 
therein  named  Justices  of  Chester,  at  Chester,  on  the  first 
day  of  the  therein  mentioned  Sessions  of  the  county  of 
Chester,  at  Chester,  as  in  the  said  writ  I  was  commanded; 
but  that  the  jurisdiction  of  the  said  Court  of  Sessions  was 
abolished  before  that  day,  tliat  is  to  say,  on  the  12th  day 
of  October,  in  the  first  year  of  the  reign  of  our  Lord  the 
now  King. 

The  answer  of  George  Walmsley,  Esquire,  Sheriff." 

The  defendant  then  obtained  a  rule  calling  upon  the 
Sheriff  to  shew  cause  why  this  return  should  not  be  quash- 
ed, and  why  an  attachment  should  not  issue  agauist  him; 
against  which  rule  cause  was  now  shewn  by 

Lloyd,  who  contended,  ^r,r^,  that  the  Court  had  no 
jurisdiction,  inasmuch  as  this  was  not  a  suit  pending  in 
the  Court  of  Sessions  at  the  time  of  its  abolition.  The 
suit    in   that  Court,    and    all    proceedings   in  that  suit 
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had  been  stayed  by  the  order  of  the  Court  of  Sessions.  ^«*-  »/  ^^os, 

1831 

This,  therefore,  was  a  new  suit  founded  on  the  con- 
tempt of  a  Court  which  had  now  ceased  to  exist,  and  of 
which  the  Exchequer  could  not  take  cognizance.  aS'^- 
condly^  that  the  Sheriff  havmg  a  right  to  take  bail,  and 
being  bound  to  take  it  in  the  terms  of  the  writ,  had  been 
guilty  of  no  default  or  misconduct ;  and  if  the  appearance  of 
W.  according  to  that  condition  became  impossible  by  act 
of  law,  the  sheriff  ought  not  to  be  made  responsible  for  the 
consequences;  and  thirdly,  that,  at  all  events,  the  defend- 
ant had  been  guilty  of  laches  in  not  calling  upon  the  She- 
riff sooner,  because,  the  act  having  come  into  operation  on 
the  12th  October,  1830,  and  transferred  the  jurisdiction 
to  the  Exchequer,  the  first  term,  which  would  have  cor- 
responded to  the  time  at  which  the  writ  was  made  return- 
able in  the  Court  of  Sessions,  would  be  Michctelmas  Term 
last,  and  that  the  Court  therefore  would  not  extend  relief 
to  him  to  the  injury  of  the  Sheriff. 

Cottingham,  contra,  referred  to  Phelps  v.  Barrett  (a), 
as  shewing  that  the  Sheriff  was  not  authorized  to  take 
bail  on  an  attachment,  and  argued,  that  though  that  case 
was  at  variance  with  Morris  y,  Heyward  (6),  and  Lewis 
V.  Morland{c),  yet  these  cases  shewed  that  he  is  not  com- 
pellable to  take  bail;  but  if  he  do  so,  it  is  at  his  peril.  He 
submitted  that  the  Sheriff  in  this  case  was  not  in  any  situa- 
tion of  hardship,  having  the  security  of  the  bail-bond  which 
he  had  chosen  to  take;  and  urged,  that  the  proceedings 
in  the  Court  below  were  removed  into  this  Court  by  the 
operation  of  the  act,  and  that  the  defendant  had  done  all 
that  was  requisite  by  lodging  the  proper  certificate,  and 
applying  for  the  present  rules,  which  were  proceedings  in 
the  same  suits  which  were  commenced  in  the  Court  of 
Great  Sessions  for  Chester. 

(a)  4  Price,  31 .  {h)  6  Taunt.  569.  (c)  2  B.  &  A.  63. 
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E»^  of  Pleat,      Lord  LYNDHURSTy  C.  B.— By  the  operation  of  the  act, 

and  the  certificate  of  the  Prothonotary,  the  cause  has  been 
removed  into  this  Court,  and  we  have  jurisdiction  over  it. 
The  Sheriff  in  this  instance  was  not  bound  to  take  bail.  If 
he  had  not  done  so,  the  party  would  have  remained  in  his 
custody,  and  I  am  of  opinion  that  it  would  have  been  his 
duty  to  have  produced  him  in  this  Court  in  Michaelmas 
Term.  The  Sheriff,  however,  took  a  bail-bond,  and  the 
time  for  the  appearance  of  the  party  under  the  bail-bond 
did  not  expire  till  the  Spring  Assizes;  and  I  think,  there- 
fore, that  the  defendant  is  in  time  in  making  his  applica- 
tion against  the  Sheriff  in  this  term,  and  that  this  rule 
should  be  made  absolute. 

Bayley,  B. — I  am  of  the  same  opinion.  The  Sheriff 
is  not  bound  to  take  a  bail-bond  on  an  attachment*  If  he 
does  take  it,  he  does  so  at  his  peril,  and  the  party  suing 
out  the  attachment  is  not  to  be  put  in  a  worse  situation  by 
his  so  doing.  In  the  present  case,  if  the  Sheriff  had  not 
taken  bail,  the  party  would  have  been  in  custody  until 
Michaelmas  Term.  In  the  meantime,  the  Sheriff  had 
taken  a  bail-bond.  We  are  not  bound  to  say  that  the  tak- 
ing bail  was  wrong,  but  we  may  look  to  the  situation  in  which 
the  parties  were  placed  thereby.  The  baU-bond  was  taken 
for  appearance  in  March;  that  gave  an  indulgence  till  that 
time.  If  the  party  did  not  think  proper  to  take  pro- 
ceedings against  the  Sheriff  till  after  that  time,  he  has 
nothing  to  complain  of;  but  the  time  may  be  consider- 
ed as  enlarged  by  consent;  after  that  period,  the  first 
opportunity  for  taking  any  step  against  the  Sheriff 
would  be  the  first  day  of  this  term.  At  that  time,  such 
proceedings  are  taken  as  bring  the  causes  into  this  Court 
Then  the  Sheriff  is  ruled,  and  makes  a  return^  which 
is  insufficient.  If  he  sustain  any  injury,  it  arises  from  his 
having  taken  a  bail-bond  under  perilous  circumstances. 
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BoLLAND,  B.— I  am  of  the  same  opinion.  I  think  that  ^"^^-^f^^^ 
this  application  has  been  made  within  a  reasonable  time, 
under  the  circumstances.  The  section  of  the  act^  which 
removes  the  proceedings  of  the  Court  of  Great  Sessions 
at  Chester  into  this  Court,  directs  that  they  are  to  be 
dealt  with  according  to  the  practice  of  this  Court,  or  of 
the  Court  from  whence  the  same  are  transferred,  accord- 
ing to  the  discretion  of  this  Court.  Now,  the  plaintiff  in 
this  case,  according  to  the  practice  of  the  Court  of  Great 
Sessions,  was  not  bound  to  make  his  return  until  the 
Great  Sessions  which  would  have  been  held  in  March.  I 
think,  therefore,  that  we  should  regulate  our  proceedings 
in  this  case  by  what  would  have  been  done  by  the  Court 
below.  That  Court  would  have  had  no  jurisdiction  till  the 
Great  Sessions  in  March;  and  I  therefore  think,  that  the 
party  was  in  time  in  applying  to  this  Court  in  the  present 
Easter  Term. 

Rule  absolute. 


Chambers  v.  Bernasconi  and  Others.  /  Co  Aj  ^  J^jr, 

Assumpsit  for  money  had  and  received,  brought  by  A  Sheriff's  of- 
the  plaintiff  against  his  assignees,  to  try  the  validity  of  a  ten  memo^ran"^ 
commission  of  bankrupt  against  him.  dumtotheSher- 

The  cause  was  tried  before  Lord  Lyndhurst,  C.  B.,  at  ing  that  he  had 
the  Sittings  after  last  Hilary  Term.  at  a  certain 

The  principal  question  at  the  trial  was,  whether  the  fu^J^Va^J  fif^d 
plaintiff  had  committed  an  act  of  bankruptcy ;  and  this  ^\}^^  Sherirs 
question  mainly  turned  upon  the  place  where  an  arrest  of  officer  being 
the  plaintiff  on  the  9th  of  November ^  1825,  had  taken  cervedln'evi- 
place;  the  evidence  for  the  defendants  shewing,  that  the  fj^" ^^j^^**  ^r°^®i 

arrest  in  an  ac- 
tion between  A. 
B.  and  a  third  party :  the  Court  granted  a  new  trial,  intimating  a  strong  opinion  that  such  re- 
turn was  not  evidence  of  the  pUice  of  arrest,  but  giving  the  party  an  opportunity  of  putting  the 
question  upon  the  record. 

Semble,  that  such  return  was  not  receivable  in  evidence  for  any  purpose. 

VOL.  I.  1 1 
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E*eh.^  Pkas,  arrest  took  place  at  Paddingian^  and  the  witnesses  for 
^     the  plaintiff  proving  that  it  took  place  in  South  MoUoi^ 

Chambers      street. 

V. 

Bernasconi.  The  defendants  called  a  witness  of  the  name  of  Breii, 
who  stated,  that,  in  1825,  he  was  the  assistant  of  a  Sheriff's 
officer,  (since  deceased),  of  the  name  of  Wright;  and  that 
he  and  Wright  went  to  the  plaintiff's  cottage  at  Padding* 
tan,  on  the  9th  o(  November  in  that  year,  in  order  to 
arrest  the  plaintiff;  that  a  servant  of  the  plaintiff's  denied 
that  he  was  at  home ;  but  that  the  witness  and  Wright 
insisted  on  searching  the  cottage,  and  arrested  the  plain- 
tiff there. 

For  the  plaintiff,  evidence  was  given  to  shew  that  he 
was  only  arrested  once  on  the  9th  of  November,  1835, 
and  that  such  arrest  took  place  in  South  Molton-street. 
Mr.  Birchall,  the  deputy  under-sheriff  of  il/tddlk^ea;,  was 
called,  and  he  produced  a  certificate  signed  by  Wright 
the  officer,  and  sent  in  by  him  to  the  Sheriff's  office,  and 
there  filed,  of  which  the  following  is  a  copy: 

9th  November,  1825. 
"  Arrested  Abraham  Henry  Chambers  the  elder,  in 
South  MoUon-street,  at  the  suit  of  William  Brereton. 

"  Thomas  Wright.*" 

Mr.  Birchall  stated  in  his  evidence  at  the  trial,  that  the 
officers  are  always  required  to  give  in  such  certificates  im- 
mediately after  the  caption ;  that  the  certificates  are  the 
foundation  for  the  return  of  the  writs;  that  the  officers 
are  charged  by  their  certificates  of  the  caption ;  and  diat 
they  are  required  to  insert  in  the  certificates  the  place  of 
arrest  (a). 

(a)  In  the  course  of  the  ar^u-  time,  and  that  he  thought  that  in 

ment,  Mr.  Birchall  informed  the  1825  the  practice  of  requiring  the 

Court,  that  at  the  trial  his  atten-  officer  to  make  a  return  of  the 

tion  had  been  directed  to  the  prac-  place  of  the  arrest  had  not  been 

tice  of  the  Sheriff's  office  at  that  adopted. 
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At  the  trial,  the  certificate  in  question  was  offered  in  ^*cA.  of  Pleat, 
evidence  for  the  plainti£t|  and  was  objected  to  by  the  de-  -> 

fendants'  counsel,  who  contended  that  it  was  not  a  docu-      Chambers 
taent  against  the  interest  of  the  party  making  it;  and  that,     Bernasconf. 
at  all  events,  though  it  might  be  evidence  of  the  arrest, 
it  was  not  evidence  of  the  place  where  that  arrest  was 
made. 

The  evidence  was  received,  and  the  plaintiff  had  a  ver- 
dict. 

Sir  James  Scarlett  obtained  a  rule  for  a  new  trial,  on 
the  ground,  (amongst  others,  on  which  the  decision  of  the 
Court  did  not  proceed),  that  this  certificate  had  been  im- 
properly received  in  evidence. 

Campbell^  Follett,  and  Butt,  shewed  cause. — The  cer- 
tificate of  Wright  was  admissible,  not  as  evidence  to  con- 
tradict Brett,  but  as  substantive  evidence  of  the  place 
where  the  arrest  took  place.  It  was  admissible  on  the 
principle  established  by  all  the  cases  in  which  the  entries 
of  deceased  persons  made  against  their  interest  have  been 
deceived.  The  present  is  an  entry  of  a  deceased  person, 
as  ta  a  fact  of  which  he  is  peculiarly  cognizant,  made  in  the 
usual  course  of  business,  contrary  to  his  interest,  and 
charging  himself.  It  is  not  even  necessary  that  the  entry 
8fa6uld  charge  the  person  making  it  with  the  receipt  of 
money ;  as,  in  Dams  v.  Pierce  {a)  and  other  similar  cases  (6), 
the  dif ections  of  deceased  tenants  were  admitted  to  prove 
the  seisin  of  their  landlords.  In  Phillipps  on  Evidence  (e), 
the  rule  is  thus  laid  down :  *'  The  declarations  or  statements 
6f  deceased  persons  have  been  admitted  inmany  cases  where 

(fl)  2  T.  R.  63.  Evans  in  the  notes  to  Barker  v, 

(b)  See  the  whole  of  the  cases  Rai/,  2  Russ.  66. 
on  the  subject  of  the  admissi-         (c)  See  1  Phill.  on  Ev.  243;  and 

bility  of  the  declarations  of  deceas-  the  cases  there  cited, 
ed  persons  collected  by  Mr.  Joshua 

Il2 
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Exeh.  of  Pleas,  they  appear  to  be  made  against  their  interest;  as  entries 

v«_^^^J.*/     in  their  books,  charging  themselves  with  the  receipt  of 

Chambers     money  on  the  account  of  a  third  person,  or  acknowledging 

Bernasconi.    the  receipt  of  money  due  to  themselves.     In  either  case 

the  entry  is  to  their  own  immediate  prejudice,  and  strong 

evidence  of  the  fact  in  consideration  of  which  the  money  is 

said  to  have  been  received  or  paid." 

In  Short  v.  Lee  (a)  the  Master  of  the  Rolls  said — "  These 
documents  possess  those  qualifications  which  always  make 
the  declarations  of  the  deceased  persons  evidence;  namely, 
that  they  were  persons  having  a  competent  knowledge,  or 
whose  duty  it  was  to  know,  having  no  motive  to  make  a 
false  representation,  and  their  written  declarations  being 
directly  at  variance  with  their  own  interest,  which  declara- 
tions are  universally  evidence,  as  in  the  cases  of  the  entries 
made  by  the  attorney  or  the  midwife." 

The  case  of  Champneys  v.  Peck  (b)  decided,  that  an  in- 
dorsement of  having  served  a  copy  made  at  the  time,  on 
the  back  of  an  attorney *8  bill,  by  a  deceased  clerk,  whose 
duty  it  was  to  serve  it,  was  admissible.  That  case  seems 
to  shew,  that  any  entry  made  by  a  person  having  a  duty  to 
perform  in  the  course  of  ofiice,  is  admissible  after  his  de- 
cease. It  is  not  necessary,  however,  in  the  present  case, 
to  go  the  length  of  that  decision.  In  the  recent  case  of 
Middleton  v.  Mellon  (c),  an  entry  by  a  deceased  collector 
of  taxes,  charging  himself  with  the  receipt  of  money,  in  a 
private  book,  was  held  to  be  evidence  against  a  surety  of 
the  fact  of  the  receipt  of  money,  upon  the  general  princi- 
ple, that  the  entry  was  against  the  interest  of  the  party 
making  it.  The  only  doubt  in  that  case  arose  from  the 
book  being  a  private  book  merely,  which  the  party  was 
not  bound  to  keep. 

Where  such  entry  is  receivable,  it  is  clearly  evidence 
not  only  to  prove  the  receipt  of  the  money,  but  to  prove 

(o)  2  Jacob  &  Walk. 488.     (b)  1  Stark.  Rep.  404.    (c)  10  B.  & C. 31/. 
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any  collateral  matter  stated  in  the  entry.     Thus,  in  Short  Exch,  of  pieat, 
V.  Lee  (a),  the  entries  were  admitted  as  evidence  to  prove       ^         \ 

collateral  matters.  Chambers 

So,  in  the  case  of  the  man-midwife  (6),  the  entry  was  re-  bbrnasconi. 
ceived  as  evidence  to  prove  the  time  of  the  birth,  and  not 
merely  the  fact  of  the  payment.  Indeed,  in  almost  all 
cases  as  to  entries  of  this  nature,  it  is  not  the  mere  fact  of 
the  payment,  but  some  collateral  fact,  which  is  sought  to 
be  established  by  the  entry. 

In  Haddon  v.  Parry  (c),  the  Court  of  Common  Pleas 
were  of  opinion  that  a  bill  of  lading  signed  by  a  deceased 
master  of  a  vessel  was  evidence  of  interest  in  the  goods,  as 
against  third  parties.  It  can  surely  make  no  difTerence 
whether  an  entry  acknowledges  the  receipt  of  goods  or  of 
money.  In  the  present  case,  the  party  is  deceased ;  the 
entry  was  made  in  the  usual  course  of  official  business,  and 
it  was  made  immediately,  and  before  any  bail-bond  was 
given.  It  was  against  the  interest  of  the  party  making  it, 
for  it  would  have  been  evidence  in  an  action  brought 
against  him  by  the  Sheriff.  Suppose  that  a  Jieri  facias 
issues  to  a  Sheriff,  and  that  his  officer,  to  whom  he  has 
granted  a  warrant,  returns  to  him  that  he  has  levied  500/., 
it  is  quite  clear  that  such  an  entry  would  charge  himself, 
and  would  be  evidence  within  the  rule,  as  to  entries  of  de- 
ceased persons.  Then,  what  difference  is  there  between 
a  Jieri  facias  and  a  capias,  in  this  respect?  He  charges 
himself  with  the  custody  of  the  body,  and  he  cannot  after- 
wards return  non  est  inventus;  and  the  document  would  be 
evidence  against  him.  The  evidence,  therefore,  was  pro- 
perly received. 

Sir  James  Scarlett,  Pollock,  and  Hutchinson,  contra. — 
Higham  v.  Ridgway  pushed  the  doctrine  as  to  the  ad- 

(a)  2  Jac.  &  Walk.  464.  {h)  Higham  v.  Ridgwai/,  10  East,  109. 

(c)  3  Taunt.  306. 
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Exch,  of  PUat,  missibility  of  evidence  of  this  description  to  the  extreme 
-  point.  The  admission  of  such  documents  has  crept  on  by 
Chambers  ycry  gradual  advances,  but  it  would  be  very  dangerous  to 
BBkNAscoNi.  admit  them  as  evidence  of  any  collateral  matter.  It  i?  not 
disputed  that  a  steward's  entry,  charging  himself  with  the 
receipt  of  rent,  or  of  satisfaction  money  for  trespasses^  and 
other  entries  of  that  description,  are  properly  receivable 
in  evidence.  But  there  the  fact  to  b^  prpved  is  part  of 
the  res  gesta,  and  of  one  entire  transactioUi  without  which 
the  entry  means  nothing,  and  not  a  collateral  circumstance, 
as  in  the  present  case.  If  entries  of  tbb  nature  are  once 
admitted  to  prove  collateral  matters,  to  what  a  length  would 
the  doctrine  lead?  If  the  officer's  return  of  the  place  is 
evidence  after  his  decease,  his  verbal  statement  would  also 
be  evidence.  Suppose  an  action  brought  for  a  debt, 
would  the  return  or  declaration  of  a  deceased  officer,  stat- 
ing, I  arrested  the  defendant  and  he  admitted  the  debt, 
be  evidence?  If  the  place  of  the  arrest  be  proved  in  such 
manner,  the  time  would  also  be  so  proveable;  and  if  the 
time  and  place,  why  not  the  company?  so  that  a  docuzqent 
of  this  description  would  be  evidence  for  or  against  a  pri- 
soner on  a  question  of  an  alibi.  When  you  once  go  be- 
yond the  line  of  confining  §uch  evidence  to  what  is  neces- 
sary to  explain  what  the  entry  waf ,  there  is  no  s|iyix^ 
where  you  are  to  stop;  which  was  a  question  put  by  Lord 
Eldon  to  the  counsel  in  Barker  v.  Ray.  Higham  v.  Ridg- 
way  is  a  perplexing  decision ;  there  was  a  strong  inclina- 
tion to  let  in  the  real  justice  of  the  case,  and  to  support  the 
recovery.  From  the  juxta-position  of  thi^  entries,  the 
book  itself  spoke;  and,  perhaps,  that  decision  ipay  be  sup- 
ported as  on  a  question  of  pedigree. 

[Lord  Lyndhurst,  C.  B. — None  of  the  Judg^  put  that 
case  on  the  ground  of  pedigree]- 

The  payment  appeared  most  clearly,  from  the  nature  of 
the  entries,  to  be  on  a  particular  day,  and  the  birth  must 
have  happened  before.     But  that  case  ought  not  to  be 
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taken  as  an  authority,   to  establish  that  all  collateral   ^^a*  ^  ^^^ot, 
matters  in  such  an  entry  are  admissible  in   evidence.  - 

There  are  many  cases  where  admissions  against  a  man*s      Chambbes 
interest  are  not  evidence  after  his  death.     Nothing  can     Bernaiconi. 
be  more  against  interest  than  the  admission  of  a  crime, 
but  a  letter  or  statement  of  a  deceased  person  admitting  a 
crime  would  not  be  evidence. 

[Bayley,  B. — There  is  one  instance,  where  a  subscrib*  /  G  9k  ^^^Is^e^e^-^ 
ing  witness,  on  his  death-bed,  acknowledged  the  falsehood 
of  his  attestation ;  but  that  is  the  only  instance,  and  is  the 
exception  to  the  general  rule]. 

The  admissibility  of  such  entries  ought  to  be  confined 
to  entries  of  the  receipt  of  monies,  for  which  the  party 
making  the  entry  is  accountable.  The  receipts  of  dead 
men  are  often  rejected,  but  the  true  principle  is,  that  such 
entries  are  evidence,  where  the  party  is  made  accountable 
by  them.  A  steward's  entry  is  evidence  on  the  ground  of 
his  being  chargeable  thereby.  A  tenant's  declaration  as 
to  what  landlord  he  holds  under  is  evidence,  as  being  ex- 
planatory of  the  act  of  possession  and  occupation.  It  is 
evidence  as  of  an  act  done  by  the  tenant;  as  if  a  man  turn 
up  a  clod  and  say,  I  turn  up  this  clod  on  behalf  of  A.  B. 

[Lord  Lyndhurstf  C.  B. — Possession  is  primd  facie 
evidence  of  ownership,  and  a  tenant's  declaration  is  evi- 
dence as  cutting  down  the  fee]. 

It  is  also  evidence  on  the  other  principle,  as  explanatory 
of  the  fact  of  possession.  Salte  v.  Thomcts  (a)  shews  that 
an  entry  may  be  evidence  for  one  purpose,  and  not  admis- 
sible as  to  other  collateral  matter  contained  therein. 

Lord  Lyndhurst,  C.  B. — Confining  myself  to  the  ques- 
tion, whether  the  memorandum  of  Wright  was  properly 
received  in  evidence,  I  am  of  opinion  that  the  reception  of 

(a)  3  B.  &  P.  188. 
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Exch.  of  Pleas,  such  evidence  goes  much  beyond  any  of  the  cases  on  this 

'  ^  subject.    We  think  the  question  of  so  much  importance. 

Chambers  that  we  wish  the  parties  to  have  an  opportunity  of  putting 

Bernasconi.  it  on  the  record. 


Bayley,  B. — I  am  entirely  of  the  same  opinion.  I 
doubt,  even  supposing  that  this  paper  were  receivable  at 
allj  whether  it  was  receivable  to  prove  the  place  where  the 
arrest  happened.  It  may  be  the  duty  of  the  Sheriff's  of- 
ficer to  make  a  return  to  the  Sheriff,  that  he  has  made  the 
arrest,  but  it  is  not  a  necessary  part  of  that  duty  that  he 
should  state  the  particular  place  of  the  arrest. 

Seeing  the  length  to  which  such  evidence  would  go  if 
admissible  to  prove  every  matter  which  the  officer  may 
take  upon  himself  to  state  on  his  return,  my  present  im- 
pression is,  that  the  return  is  not  evidence  as  to  the  place 
of  the  arrest;  and  indeed  that  the  return  was  not  receiv- 
able in  evidence  at  all. 

The  principle  acted  upon  in  the  cases  of  Doe  v.  Rob- 
son  (a),  Higham  v.  Ridgway  (6),  and  Middleton  v.  Mel- 
ton  (c),  was,  that  it  was  against  the  interest  of  the  party  to 
make  the  statement  at  the  time  of  making  it.  Now  I  cannot 
see  how  the  statement  in  the  present  case  was  against  the 
interest  of  the  officer.  He  had  a  duty  to  perform,  and  the 
effect  of  what  he  says  is  only  this — "  I  have  done  my  duty." 
I  think  therefore  that  the  statement  in  question  does  not  fall 
within  the  principle  upon  which  the  class  of  cases  which 
has  been  referred  to  were  decided. 

Garrow,  B.,  concurred. 

BoLLAND,  B. — From  the  commencement  of  the  argu- 
ment, it  struck  me  that  this  statement  could  not  be  evi- 

(fl)  15  East,  33.  (h)  10  East,  109.  (c)  10  B.  &  C.317. 
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dence.     I  have  always  considered  the  cases  which  have  Exch,  of  puas, 

1831. 

been  alluded  to,  as  carrying  the  doctrine  too  far,  and  I  ^      ^  '  > 

should  be  very  sorry  to  give  any  opinion  which  might  Chambers 

have  the  effect  of  carrying  it  further.  BBRNAicoNi. 

Rule  for  new  trial  absolute. 


Sir  James  Scarlett  had  obtained  a  rule  to  amend  the  After  a  trial  and 

pleadings,  by  striking  out  the  plea  of  the  general  issue,  ^5,  theCourt"' 

and  pleading   the   bankruptcy   of  the   plaintiff,   on   the  ref"»«d  to  allow 

ground  that  the  proof  of  the  affirmative,  the  bankruptcy,  amend  by  stnk- 

lying  upon  the  defendant,  he  ought  to  begin  and  have  the  nerai issue,  and 

general  reply ;  and  it  was  said  that,  in  the  present  case,  the  ba^roptcy*of 

defendant  had  sustained  great  inconvenience  and  hardship,  ^*»«  plaintiff,  for 

.  .  the  purpose  of 

from  the  plaintiff  beginning  and  having  the  general  reply,     giving  the  de- 
fendant the 

right  of  begin- 

The  Court,  however,  after  hearing  counsel,  and  taking  "*°^"Jg*^f  ^^t 
time  to  consider,  thought  that  the  pleadings  ought  not  to  a  second  triaL 
be  so  amended  in  this  stage  of  the  cause;  and  the  rule  for 
amending  the  pleadings  was 

Discharged. 


Be  Wetton.  v/  ^  A^//^j 

Upon  the  motion  o{  IVhitcombe,  a,  writ  o{  habeas  cor-  Where  a  de- 

1    1       n    It       >     -n        1*         •  I  1  t»  fendantis  in 

pus  was  granted  by  Bolland^  B.,  directing  the  gaoler  of  custody  in  the 
bis  Majesty's  gaol  of  the  county  of  Stafford,  to  have  the  upon'ln  ^attwh- 
body  of  Wetton  (a  prisoner  in  the  custody  of  the  Sheriff  ment  issuing  out 

''  ,       ^     *  ,  ...  of  this  Court,  he 

of  Staffordshire^  and  against  whom  a  bill  of  indictment  nuy  be  remoT- 

had  been  found  in  the  county  o(  Middlesex),  at  the  next  of  Ato^tSi"^ 

general  sessions  of  oyer  and   terminer  of  our  lord  the  {UJi^enr*"*" 

King,  to  be  holden  in  and  for  the  county  o(  Middlesex,  at  found  in  the  lat- 

icv«»r  i»i  .1  o  o  ^*'  county. 

the  oesstons  House  for  the  said  county,  at  &c.,  on  &c. 

Notice  of  the  motion  had  been  given  to  Wetton,  and  to 
the  gaoler  of  Stafford, 
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The  Court  of 
Great  Sessions 
ordered  an  in- 
fiint,  suing  by 
prodtein  amy, 
to  pay  costs, 
and  Uiis  Court 
granted  an  at- 
tachment against 
the  jBToeAm 
mmjff  fi>r  dis- 
obeying that 
order* 


EvANSj  an  Infantj  subg  by  Prochein  Amy,  9.  Davis. 

Before  the  abolition  of  the  fP(?/cA  judicature,  an  order 
was  made  in  the  Court  of  Great  Sessions  upon  the  infant 
plaintiff  to  pay  certain  costs*  The  cause  was  subsequent- 
ly removed  into  this  Court,  and  a  rule  nisi  for  an  attach- 
ment for  non-payment  of  the  costs  was  obtained  against 
the  infant,  but  this  rule  was  abandoned ;  and,  upon  the  mo- 
tion of  Ball,  a  rule  was  obtained,  calling  upon  the  pro* 
chein  amy  to  shew  cause  why  an  attachment  should  not 
issue  against  her  for  non-payment  of  the  costs;  which  rule, 

no  cause  being  shewn,  was  made — 

Absolute  (a). 

(«)  See  2  ArdL  Pract  155;  1  Tidd,  loa 


'  After  one  suc- 
cessful opposi- 
tion of  bail, 
5/.  must  be  de- 
posited with 
the  Master,  to 
cover  the  costs, 
before  the  bail 
can  justify. 


Smith  v.  Cooper's  Assignees. 

^HILTON  objected  to  the  justification  of  the  defisnd- 
ants'  bail  in  this  case,  unless  the  sum  of  5L  was  deposited 
with  the  Master,  to  cover  the  costs  of  a  former  successful 
opposition. 

Bayley,  B. — The  practice  is  otherwise  in  the  King's 
Bench,  there  the  plaintiff  is  not  entitled  to  costs,  unless 
the  defendant  has  given  three  notices;  but — 


The  Master  certified  that  in  this  Court  the  plaintiff  was 
entitled  to  the  deposit  after  one  successful  opposition  of 
the  defendant's  bail;  and — 


The  money  was  accordingly  deposited  (a). 


(0)  By  the  practice  of  this  Court, 
the  plaintiff  is  entitled  to  costs  up- 
on the  second  notice  of  justifica- 
tion, if  a  brief  be  delivered  to  coun- 


sel to  oppose  the  bail  upon  the 
first  notice.  Barron  v.  Whitehead, 
2  Y.  &  J.  3. 
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E^ek,  of  PUat, 
1831. 

CoMMELiN  r.  Thompson. 

UOSHUA  EVANS  moved  for  judgment  on  a  demurrer.  Before  the  pUin- 
for  the  plaintiff;  but  the  Court  refused  the  application,  be-  Ja^^^rr  n' 
cause  the  demurrer  books  had  not  been  delivered  by  the  demurrer,  the 
defendant  to  the  two  junior  Barons.   On  a  subsequent  day,  must  be  dcU- 
the  plaintiff  having,  in  the  meantime,  delivered  the  de-  Ba^n^illld tf' 
murrer  books  to  the  junior  Barons  on  the  behalf  of  the  t'le  defendant 

,  do  not  deliver 

defendant,  the  motion  was —  his  books,  the 

r^        i.  jk  f  \  plaintiff  must 

ixranted  (a).         deliver  them  on 


his  behalf. 


{a)  Formerly^  before  a  conciU-  it  will  be  sufficient  to  deliver  the 

urn  could  be  moved  for,  a  rule  books  to  the  Barous  two  days  be- 

must  have  been  given  to  bring  in  fore  the  day  of  argument.  R.  T. 

the  demurrer  books;  this  is  now  T.  1831. 
unnecessary;  and^  for  the  future, 


Cole  v.  Dyer.  ,.  ^J' v-^^^  ^^^^ 

Assumpsit.  The  first  count  of  the  declaration  stat-  Aguarantieia 
ed,  that  before  the  making  of  the  promise  and  undcrtak-  folJin— "^  a 
ing  thereinafter  mentioned,  a  certain  action  had  been  com-  pi^ntifff  and/. 

T>«  •  •  ^'*  <^*f<?ndant: 

menced  and  prosecuted  by  one  Ric/tard  Ridley  against  We,  the  under- 

James  Ashdown,  before  the  Barons  of  his  Majesty's  Ex*  aSi  VvirauV^ 

chequer,  for  the  recovery  of  a  certain  sum  of  money,  to  "°^«'^«  »nd 

wit,  the  sum  of  14/.  Ss.  Gd,,  due  and  owing  &c.  from  the  c.  a,  gent,  the 

said  James  Ashdown  to  the   said  Richard  Ridley ,  and  costs  in  this  ac- 

which  said  action,  at  the  time  &c.,  was  depending,  where-  ©n  OT^b^forlTthe 

of  the  defendant  had  notice;  and  thereupon  heretofore,  to  Ji*  ?*y  of /an, 

^         ,  1831,  a  sum  of 

wit,  on  the  6th  day  oi  November ,  1830,  he,  in  considera-  ii2.io«.  3</.  be 
tion  of  the  premises,  and  that  the  said  Richard  Ridley ,  at  theuddG.ca 
the  special  instance  and  request  of  the  said  defendant,  fhe'^atto^^'  ? 

the  pUintifis. 

Dated  this  sixth 
day  of  Nov*  1830,"  and  containing  in  the  margin  the  following  letters  and  figures : — '*  Debt  6^  11«. 
\\d,f  costs  4/.  18«.  \d,;  11/.  10«.  Zd"  does  not  shew  a  sufficient  consideration  to  take  it  out  of  the 
4th  section  of  the  statute  of  frauds,  and  consequently  uo  action  can  be  maintained  thereon. 
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Exch.  of  PUat,  would  ceasc  to  prosecute  the  said  action,  and  would  stay 
^     all  further  proceedings  therein,  he  the  said  defendant  un- 
Cole         dertook  &c.  to  pay  him  the  said  plaintiff  the  debt  and  full 
Dyer.        costs  in  the  said  action,  provided  on  or  before  the  Ist  day 
oi  January^  1831,  the  sum  of  11/.  lOs.Sd.  was  not  paid 
to  him  the  said  plaintiff,  at  his  the  said  plaintiff's  office,  as 
the  attorney  for  the  said  Richard  Ridley.     It  then  aver- 
red performance  on  the  part  of  the  plaintiff,  and  non-pay- 
ment by  the  defendant  of  the  sum  of  IIZ.  10^.  3dl  in  man- 
ner and  at  the  time  and  place  as  before  stated,  or  of  the 
sum  of  19/.  6s.    10(/.,  the  amount  of  the  debt  and  fuU 
costs  of  commencing  and  prosecuting  the  aforesaid  action. 
Money  counts  and  an  account  stated. 

The  defendant  pleaded, ^r«/,  the  general  issue;  second- 
lyy  that  the  supposed  promise  in  the  said  first  count  was  a 
special  promise  for  the  payment  of  the  debt  of  another 
person,  to  wit,  the  said  James  Ashdown;  and  that  no  agree- 
ment in  respect  of  the  said  supposed  cause  of  action  in  the 
said  first  count  of  the  said  declaration  mentioned,  or  any 
memorandum  or  note  thereof,  wherein  the  consideration 
for  the  said  special  promise  was  stated  or  shewn,  was  in 
the  writing  or  was  signed  by  the  said  defendant,  or  by  any 
other  person  by  him  thereunto  lawfully  authorized.  The 
replication  took  issue  on  the  second  plea. 

At  the  trial  before  Lord  LyndhursU  C.  B.,  at  the 
Sittings  in  Middlesex ^  after  last  term,  the  plaintiff  attempt- 
ed to  support  his  case  by  the  production  of  the  following 
guarantie : 

Richard  Ridley  ....  plaintiff, 

and 
James  Ashdown  •     .     •     •  defendant. 
Debt .  £6  11   11     We,  the  undersigned,  jointly  and  seve- 
Costs  •    4  18    4    rally  undertake  and  agree  to  pay  George 

C  Cole^  Gent.,  the  debt  and  full  costs 

£11   10    3     in  this  action,  provided,  on  or  before 

the  1st  day  o(  January i  1831,  a  sum 

of  1 1/.  106\  3d.  be  not  paid  to  him  the  said  George  C.  ColCf 
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at  his  office^  as  the  attorney  for  the  plaintiff.     Dated  this  Exeh,  qf  puom, 
6th  day  of  November,  1830.  ^^^' 

(Signed)  James  Ashdovtm. 

John  Dyer. 

C.  E.  Lawj  for  the  defendant,  objected  to  the  admissi- 
bility of  this  instrument,  inasmuch  as  it  had  no  agreement 
stamp  aiBxed  to  it;  whereupon  the  plaintiff  was  nonsuited. 

On  a  former  day  Montague  Chambers  had  obtained  a 
rule  to  shew  cause  why  a  new  trial  should  not  be  had,  on 
the  ground  that  the  agreement,  which  was  rejected  as  evi- 
dence for  want  of  a  stamp,  did  not  require  a  stamp,  pur- 
suant to  the  statute  55  Geo.  3,  c.  184,  Sched.  Part  1. 

C.  CresweU  now  shewed  cause. — It  may  be  conceded, 
that  the  nonsuit  cannot  be  supported  on  the  objection 
made  to  the  admissibility  of  the  unstamped  written  agree- 
ment; but  in  deciding  whether  a  new  trial  shall  be  grant- 
ed, the  Court  will  look  at  the  whole  of  the  pleadings,  and 
see  whether  the  plaintiff  can  by  possibility  recover  in  the 
action.  The  agreement  of  the  defendant,  as  set  out  in  the 
declaration,  and  as  attempted  to  be  made  out  by  the  pro- 
duction of  the  guarantie,  does  not  specify  any  considera- 
tion for  which  the  defendant's  promise  to  answer  for  the 
debt  oi  James  Ashdown  was  made.  It  is  true,  that  the  de- 
claration alleges  the  consideration  to  have  been  the  staying 
of  proceedings  in  the  action  between  Ridley  and  Ashdotvn, 
but  that  is  not  expressed  in  the  written  instrument;  in  that 
there  is  no  statement  of  any  consideration,  and  therefore, 
by  the  provisions  of  the  4th  section  of  the  statute  of  frauds, 
as  construed  in  the  cases  of  Wain  v.  fVarlters{a)y  and 
Saunders  v.  Wakefield  (6),  no  action  is  maintainable  on 
this  agreement. 

Montague  Chambers,  contra. — It  is  true,  that  in  order 
(a)  5  East,  10.  {h)  4  Barn.  &  Aid.  596. 


4^  cASEd  m  THE  ^nekmtitn^ 

^^^Ml^'*^'  to  groancl  a  right  of  action  upon  a  writtefn  agr^fflent  to 

pay  the  debt  of  another  person,  some  consideration  must 
appear  upon  the  face  of  the  instrument  itself,  and  that 
parol  evidence,  to  shew  what  the  consideration  was,  is  not 
admissible.  But  it  is  not  necessary  that  the  consideration 
should  be  stated  in  express  terms,  or  in  the  woi^s  used  in 
the  declaration,  if,  upon  looking  at  the  whole  instrument, 
the  alleged  consideration  can  be  collected  or  implied.  To 
this  extent  only  have  the  cases  of  Wain  v.  WtitUers  atid 
Saunders  v.  Wakefield  carried  the  construction  of  the 
statute  of  firauds.  Jenkins  V.  Reynolds  (a).  Thstt  the  Courts 
do  not  incline  strictly  to  require  that  the  instrtnnent  should 
precisely  specify  the  ccmsidefation,  but,  on  the  contrary, 
will  go  far  to  imply  a  consideration,  is  clear  from  the  cases 
of  Ryde  v.  Curtis  (6)  and  Newberry  V.  Armstrong  (c). 

[Bayley,  B. — Here  several  considetations  might  per- 
haps be  implied]. 

In  the  cases  last  cited  it  would  not  be  difficult  to  sur*' 
mise  several  considerations  other  than  those  alleged,  and 
upon  which  the  judgments  affirming  the  validity  of  the 
agreements  proceeded.  Looking,  however,  at  the  whole 
of  this  guarantie,  and  connecting  the  words  and  figures 
In  the  margin  with  the  body  of  the  agreement,  the  con- 
sideration stated  in  the  declaration  may  directly  and  fair- 
ly be  implied  as  moving  the  defendant  to  itiake  the  pro- 
mise, for  the  breach  of  which  the  action  has  been  brought 

Lord  LvNlbHURST,  C.  B. — On  looking  at  this  instru- 
ment, various  interpr^tions  might  be  put  upon  its  lan- 
guage, and  several  considerations,  without  much  ingenui- 
ty, conjectured.  It  appears  to  me,  that  if,  in  such  a  writ- 
ten agreement  to  be  answerable  for  the  debt  of  another 
person,  two  distinct  considerations  may,  with  equal  pro- 
bability, be  inferred  as  the  inducement  for  that  engage- 

(a)  3  Brod.  &  Bing,  14.    (b)  8  Dow.  &  Ryl.  62.    (c)  6  Bwg.  201 . 
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menty  the  writing  is  not  taken  out  of  the  operation  of  the  E*dh  of  PUat, 

|QQ1 

Statute  of  frauds,  and  consequently  can  give  no  right  of  * 

action. 

Batlby,  B. — I  do  not  know  how  to  distinguish  this 
case  from  Satmders  v.  Wakefield.  The  consideration  in 
that  case,  as  stated  in  the  declaration,  was  similar  to  the 
present,  namely,  to  cease  to  prosecute  and  stay  all  further 
proceedings  in  an  action  alleged  to  be  depending  against 
one  W.  Pitman,  for  the  amount  of  a  bill  of  exchange  drawn 
by  him :  the  agreement  of  the  defendant  there  was,  "  Mr. 
Wakefield  will  engage  to  pay  the  bill  drawn  by  Pitman^  in 
farour  of  Stephen  Saunders^  There  was  nothing  there 
to  shew  that  forbearance  to  proceed  in  the  action  was  the 
consideration  upon  which  Wakefield  made  that  promise, 
nor  would  the  Court  make  any  such  implicatiour  What 
ia  there,  then,  in  this  guarantie  substantially  different,  or 
&om  which  we  can  plainly  and  directly  know  or  imply  that 
the  dropping  of  the  action  between  Ridley  and  Ashdown 
was.  the  coofiideraticni  upon  which  it  was  given?  It  ap« 
pears  to  me  that  there  is  no  language  which  can  lead  ne- 
eessanly  to  this  inference,  and  if  any  other  agreement  can 
be  supposed  to  have  existed,  the  consideration  stated  in  the 
dedaration  cannot  necessarily  be  implied.  It  may  be  that 
some  otiber  agreement  existed  with  Ashdoum^  by  which  the 
plaintiff  was  to  wait  for  payment  by  him  till  the  1st  c/ait- 
nwry;  and  afterwards,  in  consequence  of  some  benefit  con- 
ferred by  Ashdown  upon  the  defendant,  he  may  have  un- 
dertaken to  pay  the  plaintiff  if  Ashdown  did  not  The 
actual  consideration  is  not  sufficiently  expressed  to  take 
the  agreement  out  of  the  provisions  of  the  statute  of 
frauds. 

Garrow,  B.,  and  Bolland,  B.,  concurred. 

Rule  discharged. 
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Exch.  of  Pleoi, 
1831. 


HocKiN  V.  Reid. 


Costs  of  the  day  fJN  a  former  day,  Erie  had  obtained  a  rule  mst  for  judg- 

ibr  not  proceed-  ^         .  "«  -^  i  j   ^  *       r 

ing  to  trial  may  ment  as  in  case  of  a  nonsuit,  and  now  moved  for  costs  ot 
tcrTruie^r*^"  the  day  for  not  proceeding  to  trial  pursuant  to  notice. 
judgment  as  in       The  Master  certified  that  the  motion  for  the  costs  of  the 

case  of  a  non- 
suit has  been      day  should  be  made  before  that  for  judgment  as  in  case 

onapl^ptory  ^^  ^  nonsuit(a);  and  that  a  separate  motion  should  be 

undertaking.        ^^dc  for  Cach. 


Lord  Lyndhurst,  C.  B. — We  shall  be  in  a  condition  to 
consider  whether  this  rule  should  be  granted,  when  the 
rule  for  judgment  as  in  case  of  a  nonsuit  is  disposed  of. 

Bayley,  B. — If  the  first  rule  is  made  absolute,  the  de- 
fendant, having  judgment  as  in  case  of  a  nonsuit,  will  be 
entitled  to  the  costs  of  the  cause  including  the  costs  of  the 
day;  if  it  is  discharged  with  costs,  the  defendant  oiq^ht  not 
to  have  the  costs  of  the  day,  and,  if  he  have  obtained  a  rule 
for  that  purpose,  ought  to  pay  the  costs  of  that  rule.  In 
fact,  however,  the  rule  for  judgment  as  in  case  of  a  non- 
suit is,  in  general,  only  the  means  of  obtaining  a  peremp- 
tory undertaking,  and  there  is  no  reason  why  that  rule 
should  not  be  disposed  of  before  the  other  rule  is  granted. 

The  rule  for  judgment  as  in  case  of  a  nonsuit  was  sub- 
sequently discharged  upon  a  peremptory  undertaking,  and 
the  rule  for  costs  of  the  day  was  then 

Granted. 

Coleridge  was  for  the  plaintiff. 

(fl)  See  Dax's  Pract.  76;  Price's  Arch.  Pr.  K.  B.  217;  Tidd,  759; 

Pract.  308;  Morgan  v.  Bidgood,  i  but  see  Lewis  v.  Thomas,  4  B.  &  C. 

Price,  61 ;  Fisher  v.  Hodgkinson,  2  260;  6  D.  &  R.  21 7- 
Price,  90;  Hull,  on  Costs,  404; 
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Exch,  of  Pleas, 
1S3L 

Wakeling  v.  Watson. 

X  HE  subpoena  ad  respondendum,  a  copy  of  which  was  The  teste  ot  a. 
served  upon  the  defendant  in  this  case,  was  tested  in  the  wnt,»f/>Tegui«f 

'^  'in  naming  a  late 

name  of  the  late  Lord  Chief  Baron,  Sir  fV.  Alexander,  Chief  Baron  in- 

Knt.     A  rule  having  been  obtained  to  set  aside  the  ser-  isting  Chief 

vice  for  irregularity,  the  Court  suggested,  when  cause  was  fmended  *cven 

about  to  be  shewn,  that  this  rule  should  be  postponed,  after  a  rule  to 

set  it  aside  up« 

and  that  the  plaintiff  should  take  a  rule  to  amend  the  writ,  on  that  ground; 
It  was  accordingly  amended,  and  the  amendment  being  amendment  be- 
shewn  for  cause,  the  first  rule  was  *"f  ™*S*'  ***f. 

rule  will  be  di8« 
charged. 

Discharged,  without  costs  (a). 

(a)  A  similar  rule  was  obtained  that  the  writ  might  be  amended. 
by  Busbi/  in  WUUams  v.  Hall,  but  See  Morris  v.  Herbert,  1  Price, 
withdrawn  upon    an   intimation      245,  contra. 


MEMORANDA. 

X  HE  special  paper  will  be  taken  on  the  Wednesdays  in 
each  Term. 

Bail  must  be  in  attendance  at  the  sitting  of  the  Court, 
at  ten  o'clock.  On  the  first  and  last  days  of  term,  bail  may 
justify  during  the  sitting  of  the  Court. 


END  OF  EASTER  TERM. 
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MEMORANDUM. 

1831.  J.N  future  it  will  not  be  necessary  to  give  a  rule  to  bring 
in  demurrer  books,  but  the  motion  for  a  concilium  may  be 
made  without  it.  And  it  will  be  sufficient  to  deliver  the 
books  to  the  Barons  two  days  before  the  day  of  argument 


REGULiE  GENERALES. 

OF  THE 

Sxdbequn  of  $Ieas. 


Subpcena  and      1T  HEREAS,  since  the  statute  of  7  &  8  Geo.  4,  c.  71, 
attac  ment.        instances  have  occurred  in  which,  upon  proceedings  in  the 

Court  of  Exchequer,  by  way  of  subpoena  and  attachment. 
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def(»idant8  have  been  Arrested  upon  writs  of  attachment,         1831. 
notwithstanding  the  same  have  not  issued  for  a  bailable       ^     ^""^ 
cause  of  action,  and  it  is  desirable  that  such  practice  should    Generales. 
be  discontinued :   It  is  therefore  ordered,  that,  from 
henceforth,  no  arrest  shall  be  made  upon  any  such  writ  of 
attachment,  unless  the  same  shall  be  for  a  bailable  cause 
of  action,  and  shall  be  duly  marked  and  indorsed  for  bail. 

Lyndhurst. 
J.  Bayley. 
W.  Garrow. 
J.  Vaughan. 
31st  May,  1831.  W.  Holland. 


OF  the 

Wxi%^%  iSenr]^,  (iTommon  peas^  ix  lExtj^equn  of  $Ieas. 


Practice. 

1.   It  IS  ORDERED,  That  a  defendant  may  justify  when  bail  may 
bail  at  the  same  time  at  which  they  are  put  in,  upon  giving  ■'"*"  ^' 
four  days*  notice  for  that  purpose,  before  eleven  o'clock  in 
the  morning,  and  exdusive  of  Sunday.     That,  if  the  plain-  Time  to  inquire 
tiff  is  desirous  of  time  to  inquire  after  the  bail,  and  shall  °  ^' 
give  one  day's  notice  thereof  as  aforesaid  to  the  defendant, 
his  attorney  or  agent,  as  the  case  may  be,  before  the  time 
appointed  for  justification,  stating  therein  what  further 
time  is  required,  such  time  not  to  exceed  three  days  in  the 
case  of  town  bail,  and  six  days  in  the  case  of  country  bail, 
then  (unless  the  Court  or  a  Judge  shaH  otherwise  order) 

K  k2 
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the  time  for  putting  in  and  justifybg  bail  shall  be  postpon- 
ed accordingly,  and  all  proceedings  shall  be  stayed  in  the 
meantime. 


Notice  of  bail, 
form  of. 


£•  And  it  is  further  ordered.  That  every  notice  of  bail 
shall,  in  addition  to  the  descriptions  of  the  bail,  mention 
the  street  or  place,  and  number  (if  any)  where  each  of  the 
bail  resides,  and  all  the  streets  or  places,  and  numbers  (if 
any)  in  which  each  of  them  has  been  resident  at  any  time 
within  the  last  six  months,  and  whether  he  is  a  house- 
keeper or  freeholder. 


Costs  of  oppod-  3.  And  it  is  further  ordered.  That,  if  the  notice  of  bail 
cation  of  bail  in  shall  be  accompanied  by  an  affidavit  of  each  of  the  bail,  ac- 
particuiar  cases,  wording  to  the  form  hereto  subjoined,  and  if  the  plaintiff 

afterwards  except  to  such  bail,  he  shall,  if  such  bail  are 
allowed,  pay  the  costs  of  justification,  and,  if  such  bail  are 
rejected,  the  defendants  shall  pay  the  costs  of  opposition, 
unless  the  Court  or  a  Judge  thereof  shall  otherwise  order. 


If  notice  of  ex- 
ception not 
given,  justifica- 
tion perfect. 


4.  And  it  is  further  ordered.  That,  if  the  plaintiff  shall 
not  give  one  day's  notice  of  exception  to  the  bail  by  whom 
such  affidavit  shall  have  been  made,  the  recognizance  of 
such  bail  may  be  taken  out  of  Court  without  other  justifi- 
cation than  such  affidavit. 


Changing  bail. 


5.  And  it  is  further  ordered.  That  the  bail  of  whom  no- 
tice shall  be  given,  shall  not  be  changed  without  leave  of 
the  Court  or  a  Judge. 


Particulars  of 
demand  to  be 
delivered  with 
declaration  in 
certain  cases. 


6.  And  it  is  further  ordered.  That,  with  every  declara- 
tion, if  delivered,  or  with  the  notice  of  declaration,  if  filed, 
containing  counts  in  indebitatus  assumpsit,  or  debt  on 
simple  contract,  the  plaintiff  shall  deliver  full  particulars 
of  his  demand  under  those  counts,  where  such  particulars 
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can  be  comprised  within  three  folios;  and^  where  the  same         1831. 
cannot  be  comprised  within  three  folios,  he  shall  deliver       "    " 
such  a  statement  of  the  nature  of  his  claim^  and  the  amount     GENERALBt. 
of  the  sum  or  balance  which  he  claims  to  be  due^  as  may 
be  comprised  within  that  number  of  folios.     And,  to  se-  or  no  cosu  on 
cu^e  the  delivery  of  particulars  in  all  such  cases^  it  is  fur-  •"™"*'"^ 
ther  ordered  9  That,  if  any  declaration  or  notice  shall  be 
delivered  without  such  particulars,  or  such  statement  as 
aforesaid,  and  a  Judge  shall  afterwards  order  a  delivery  of 
particulars,  the  plaintiff  shall  not  be  allowed  any  costs  in 
respect  of  any  summons  for  the  purpose  of  obtaining  such 
order,  or  of  the  particulars  he  may  afterwards  deliver* 
And  that  a  copy  of  the  particulars  of  the  demand,  and  al-  copy  of  particu- 
so  particulars  (if  any)  of  the  defendant's  set  off,  shall  be  ^  8et-offto*be 
annexed  by  the  plaintiff's  attorney  to  every  record,  at  the  *""e»«<^  ^  "*- 
time  it  is  entered  with  the  Judge's  Marshal. 

7.  And  it  is  further  ordered,  That,  upon  every  declara-  Time  for  plead- 
tion  delivered  or  filed  on  or  before  the  last  day  of  any  *"*' 

term,  the  defendant,  whether  in  or  out  of  any  prison,  shall 
be  compellable  to  plead  as  of  such  term,  without  being  en- 
titled to  any  imparlance. 

8.  And  it  is  further  ordered.  That  no  judgment  otnon-  no  wm-jn-os, 
pros,  shall  be  signed  for  want  of  a  declaration,  replication,  ^*  **"*  "°''**' 
or  other  subsequent  pleading,  until  four  days  next  after  a 

demand  thereof  shall  have  been  made,  in  writing,  upon  the 
plaintiff,  his  attorney  or  agent,  as  the  case  may  be. 

9.  And  it  is  further  ordered.  That  hereafter  it  shall  not  Summonses. 
be  necessary  to  issue  more  than  two  summonses  for  attend- 
ance before  a  Judge,  upon  the  same  matter;  and  the  party 

taking  out  such  summonses  shall  be  entitled  to  an  order  on 
the  return  of  the  second  summons,  unless  cause  is  shewn 
to  the  contrary. 


47» 


CASES  IN  THE  EXCHEQUER, 


1831.  10.  And  it  is  further  ordered,  That  no  declaration  de 

"    "y^  bene  esse  shall  be  delivered  until  the  expiration  of  six  days 

Genkrales.  from  the  service  of  the  process,  in  the  ease  of  process 

Delivery  of  de-  ^higii  jg  not  bailable,  or  until  the  expiration  of  six  days 

cWttXLOTide  bent  »  r  ^ 

«<<«•  from  the  time  of  the  arrest,  in  case  of  bailable  process ; 

and  such  six  days  shall  be  reckoned  inclusive  of  the  day 
of  such  service  or  arrest. 


Ejectment,  de- 
claration in, 
when  served. 


11.  And  it  is  further  ordered,  That  declarations  in 
ejectment  may  be  served  before  the  first  day  of  any  term, 
and  thereupon  the  plaintiff  shall  be  entitled  to  judgment 
against  the  casual  ejector,  in  like  manner  as  upon  declara- 
tions served  before  the  essoign,  or  first  general  return- 
day. 


Notice  t  J  tax 
costs. 


\2.  And  it  is  further  ordered.  That,  before  taxation  of 
costs,  one  day*s  notice  shall  be  given  to  the  opposite  party. 


Pleading  several 
matters. 


Rules  on  sum- 
mons. 


In  what  cases 
no  rule  neces- 
sary. 


13.  And  it  is  further  ordered.  That  no  rule  to  shew 
cause,  or  motion,  shall  be  required,  in  order  to  obtain 
a  rule  to  plead  several  matters,  or  to  make  several  avow- 
ries or  cognizances;  but  that  such  rules  shall  be  drawn  up 
upon  a  Judge's  order,  to  be  made  upon  a  summons,  ac- 
companied by  a  short  abstract  or  statement  of  the  intend- 
ed pleas,  avowries,  or  cognizances.  Provided,  That  no 
summons  or  order  shall  be  necessary  in  the  following 
cases,  that  is  to  say,  where  the  plea  of  non  assumpsii,  or 
nil  debet,  or  non  delinei,  with  or  without  a  plea  of  tender 
as  to  part,  a  plea  of  the  statute  of  limitations,  set-off, 
bankruptcy  of  the  defendant,  discharge  under  an  insolvent 
act,  plene  administravii,  plene  cuiminisiravii  prtster^  in- 
fancy, and  coverture,  or  any  two  or  more  of  such  pleas, 
shall  be  pleaded  together ;  but,  in  all  such  cases,  a  rule 
shall  be  drawn  up  by  the  proper  officer,  upon  the  produc- 
tion of  the  engrossment  of  the  pleas,  or  a  draft  or  copy 
thereof 
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14  And  it  is  further  ordere«l,  That  these  rules  shall         1831. 
take  effect  on  the  first  day  of  next  Michaelmas  Term,  ex-      1    " 
cept  the  rule  as  to  the  service  of  declarations  in  ejectment^    Qeneralei. 
which  shall  take  effect  from  the  25th  day  of  October  S^"e7r"uTcr°' 
next 

Tenterden,       J.  Vaughan, 

N.  C.  TiNDAL,      J.  Parke, 

Lyndhurst,       W.  Bolland, 

J«  BaYLEY,  J.  B.  BoSANQUBTy 

J.  A.  ParKj  W.  E.  Taunton, 

J.  LlTTLEDALE,  E.  H.  AlDERSON, 

S.  Gaselee,  J.  Patteson. 


FORM  OF  AFFIDAVIT  [OF  BAIL]. 


In  the  (Exchequer  of  Pleas), 

m 

between,  &c. 

A.  B.,  one  of  the  bail  for  the  above-named  defendant.  Affidavit  of  jus- 
maketh  oath  and  saith,  that  he  is  a  housekeeper  [or free-  aST^p^irT^pi. 
holder y  as  the  case  may  be"]  residing  at  [describing  parti-  ^*  ^* 
cularly  the  street  or  place ^  and  number ,  if  any] ;  that  he 
is  possessed  of  property  to  the  amount  of  £  [the 

amount  required  by  the  practice  of  the  Courts]  over  and 
above  all  his  just  debts;  [if  bail  in  any  other  action,  add 
"  and  every  other  sum  for  which  he  is  now  bail ;"]  that  he 
is  not  bail  for  any  defendant  except  in  this  action  [or  if 
bail  in  any  other  action  or  actions  add  "  except  for  C  Z)., 
at  the  suit  of  E.  F.,  in  the  Court  of  ,  in  the 

sum  of  £  ;  for  G.  H.,  at  the  suit  of/.  K,,  in  the 

Court  of  ,  in  the  sum  of  £  ;*'  specie 

fying  the  several  actions^  mth  the  Courts  in  which  they  are 
brought,  and  the  sums  in  which  the  deponent  is  baif] ;  that 
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the  deponent's  property,  to  the  amount  of  the  said  sum  of 
£  ,  [and  if  bail  in  any  other  action  or  actions  **  of 

all  other  sums  for  which  he  is  now  bail  as  aforesaid,**]  con- 
sists of  [here  specify  the  nature  and  value  of  the  property 
in  respect  of  which  the  bail  proposes  to  justify ^  asfolr 
lows: — stock  in  trade,  in  his  business  of  carried 

on  by  him  at  ,  of  the  value  of  £  ;  of  good 

book  debts  owing  to  him  to  the  amount  of  £  ;  of 

furniture  in  his  house  at  ,  of  the  value  of 

£  ;  of  a  freehold  or  leasehold  farm,  of  the  value 

of  £  ,  situate  at  ,  occupied  by  , 

or  of  a  dwelling-house  of  the  value  of  £  ,  situate 

at  ,  occupied  by  %  or  of  other 

property i  particularizing  each  description  of  property ^ 
with  the  value  thereof] ;  and  that  the  deponent  hath  for  the 
last  six  months   resided  at  [describing  the 

place  or  places  of  such  residence.'] 

Sworn,  &c. 


PLEADING. 

Whereas  declarations  in  actions  upon  bills  of  ex- 
change, promissory  notes,  and  the  counts  usually  called 
the  common  counts,  occasion  unnecessary  expense  to  par- 
ties, by  reason  of  their  length,  and  the  same  may  be  drawn 
in  a  more  concise  form :  Now,  for  the  prevention  of  such 
expense,  It  is  ordered.  That,  if  any  declaration  in  assump* 
sit  9  hereafter  fled  or  delivered^  and  to  which  the  plaintiff 
shall  not  be  entitled  to  a  plea  as  of  this  term,  being  for  any 
of  the  demands  mentioned  in  the  schedule  of  forms  and  di- 
rections annexed  to  this  order,  or  demands  of  a  like  na- 
ture, shall  exceed  in  length  such  of  the  said  forms  set  forth 
or  directed  in  the  said  schedule,  as  may  be  applicable  to 
the  case;  or,  if  any  declaration  in  debt  to  be  so  filed  or 
delivered  for  similar  causes  of  action,  and  for  which  the 
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action  of  assumpsit  would  lie,  shall  exceed  such  lengtli,  no 
costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if  he 
succeeds  in  the  cause ;  and  such  costs  of  the  excess  as  have 
been  incurred  by  the  defendant  shall  be  taxed  and  allow- 
ed to  the  defendant,  and  be  deducted  from  the  costs  al- 
lowed to  the  plaintiff.  And  it  is  further  ordered, 
That,  on  the  taxation  of  costs  as  between  attorney  and 
client,  no  costs  shall  be  allowed  to  the  attorney  in  respect 
of  any  such  excess  of  length ;  and  in  case  any  costs  shall  be 
payable  by  the  plaintiff  to  the  defendant,  on  account  of 
such  excess,  the  amount  thereof  shall  be  deducted  from 
the  amount  of  the  attorney's  bill. 


Tenterden, 
N.  C.  Tindal, 
Lynduurst, 
J.  Bayley, 
J.  A.  Park, 
J.  Littledale, 
S.  Gaselee, 


J.  Vaughan, 
J.  Parke, 
W.  Boll  AND, 

J.  B.  BoSANQUET, 

W.  E.  Taunton, 
E.  H.  Alderson, 
J.  Patteson. 


1831. 


Reoulje 
Gbneraleb. 

Forms. 


SCHEDULE  OF  FORMS  AND  DIRECTIONS. 


Count  on  a  Promissory  Note  against  the  Maker ^  by  Payee 

or  Indorsee,  as  the  case  may  be. 

For  that  whereas  the  defendant,  on  the  day  of 

,  in  the  year  of  our  Lord  ,  at  London  [or,  in 

the  county  of  ],  made  his  promissory  note  in  writing, 

and  delivered  the  same  to  the  plaintiff,  and  thereby  pro- 
mised to  pay  to  the  plaintiff  £  ,  days  [weeks  or 
months']  after  the  date  thereof,  [or  as  the  fact  may  6^], 
which  period  has  now  elapsed,  [or,  if  the  note  be  payable 
to  A.B."],  and  then  and  there  delivered  the  same  to  A.B,, 
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1831. 

Rroulje 
Obnerales, 

Foiucfl* 


and  thereby  promised  to  pay  to  the  said  A.  B»t  or  order, 
£  ,  days  [weeks  or  moiUhs]  after  the  date  thereof, 
[or  as  the  fad  may  be\  which  period  has  now  elapsed;  and 
the  said  A.  B.  then  and  there  indorsed  the  same  to  the 
plaintiff,  whereof  the  defendant  then  and  there  had  notice, 
and  then  and  there,  in  consideration  of  the  premises,  pro- 
mised to  pay  the  amount  of  the  said  note  to  the  plaintiff, 
according  to  the  tenor  and  effect  thereof. 

Count  on  a  Promissory  Note  against  Payee  by  Indorsee. 

Whereas  one  C  i).,  on  the  day  of  « in  the 

year  of  our  Lord  ,  at  London  [or,  in  the  eouniy  of 

],  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  the  defendant,  or  order,  £  ,  days 
[weeks  or  months\  after  the  date  thereof,  [or  as  the  fact 
fnay  be]^  which  period  has  now  elapsed ;  and  the  defend- 
ant then  and  there  indorsed  the  same  to  the  plaintiff,  [or, 
and  the  defendant  then  and  there  indorsed  the  same  to  X. 
Y.y  and  the  said  X.  Y.  then  and  there  indorsed  the  same  to 
the  plaintiff^  and  the  said  C.  D.  did  not  pay  the  amount 
thereof,  although  the  same  was  there  presented  to  him  on 
the  day  when  it  became  due;  of  all  which  the  defendant 
then  and  there  had  due  notice. 


Count  on  a  Promissory  Note  against  Indorser  by  Indorsee. 

Whereas  one  C.  i).,  on  ,  at  London  [or,  in  the 

county  of  ],  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  X.  Y.,  or  order,  £  ,  days 
[weeks  or  monihs']^  after  the  date  thereof,  [or  as  the  fact 
may  6^],  which  period  has  now  elapsed,  and  then  and 
there  delivered  the  said  note  to  the  said  X.  Y.,  and  the 
said  X.  y.  then  and  there  indorsed  the  same  to  the  de- 
fendant, and  the  defendant  then  and  there  indorsed  the 
same  to  the  plaintiff,  [or,  cuid  the  defendant  then  and  there 
indorsed  the  same  to  Q.  R.y  and  the  said  Q.  R.  then  and 
there  indorsed  the  same  to  the  plaintiff],  and  the  said  C. 


TRINITY  TERM,  1  WILL.  IV. 


477 


2).  did  not  pay  the  amount  thereof,  although  the  same  was 
there  presented  to  him  on  the  day  when  it  became  due ; 
of  all  which  the  defendant  then  and  there  had  due 
notice. 

Count  on  an  Inland  Bill  of  Exchange  against  the  Accept- 
or by  the  Drawer^  being  also  Payee. 

Whereas  the  plaintiff,  on  ,  at  London  [or,  in  the 

county  of  ],  made  his  bill  of  exchange  in  writing, 

and  directed  the  same  to  the  defendant,  and  thereby  re- 
quired the  defendant  to  pay  to  the  plaintiff  £  , 
days  [weeks  or  months']  after  the  date  [or,  sight"] 
thereof,  which  period  has  now  elapsed,  and  the  defend- 
ant then  and  there  accepted  the  &aid  bill,  and  promised 
the  plaintiff  to  pay  the  same  according  to  the  tenor  and 
effect  thereof,  and  of  his  said  acceptance  thereof,  but  did 
not  pay  the  same  when  due. 

Count  on  an  Inland  Bill  of  Exchange  against  the  Accept- 
or  by  the  Drawer^  not  being  the  Payee. 

Whereas  the  plaintiff,  on  ,  at  London  [or,  in  the 

county  of  ],  made  his  bill  of  exchange  in  writing, 

and  directed  the  same  to  the  defendant,  and  thereby  re- 
quired the  defendant  to  pay  to  O.  P.,  or  order,  £  , 
days  \weeks  or  months]  after  the  date  [or  sight]  there- 
of, which  period  has  now  elapsed,  and  then  and  there  de- 
livered the  same  to  the  said  O.  P.;  and  the  said  defendant 
then  and  there  accepted  the  same,  and  promised  the  plain- 
tiff to  pay  the  same  according  to  the  tenor  and  effect 
thereof,  and  of  his  acceptance  thereof;  yet  he  did  not  pay 
the  amount  thereof,  although  the  said  bill  was  there  pre- 
sented to  him  on  the  day  when  it  became  due;  and  there- 
upon  the  same  was  then  and  there  returned  to  the  plain- 
tiff: of  all  of  which  the  defendant  then  and  there  had 
notice. 


1831. 

Reouljb 
Generales. 

Forms. 
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Reguljb 
gbneralb9. 

Forms. 


Count  on  an  Inland  BiU  of  Exchange  against  the  Accept" 

or  by  Indorsee. 

Whereas  one  E.  F.^  on  ,  at  London  [pr^  in  the 

county  of  ]^  made  his  bill  of  exchange  io  writing,  and 

directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  said  E.  F.  {pr^  to  H.  G.]  or 
order,  £  ,  days  [weeks  or  months]  after  sight  [or 
date]  thereof,  which  period  is  now  elapsed,  and  the  de- 
fendant then  and  there  accepted  the  said  bill,  and  the  said 
E.  F.  [or,  the  said  H,  G.]  then  and  there  indorsed  the 
same  to  the  plaintiff,  [or,  and  the  said  E.  F.,  or,  the  said 
H.  G.  then  and  there  indorsed  iJie  same  to  K.  c7.,  and  the 
said  K,  J.  then  and  there  indorsed  the  same  to  the  pUnn" 
tiff] ;  of  all  which  the  defendant  then  and  there  had  due 
notice,  and  then  and  there  promised  the  plaintiff  to  pay 
the  amount  thereof,  according  to  the  tenor  and  effect 
thereof,  and  of  his  acceptance  thereof. 

Count  on  an  Inland  BiU  of  Exchange  against  the  Accept* 

or  by  the  Payee. 

Whereas  one  E.  F.,  on  ,  at  London  [or,  in  the 

county  of  ],  made  his  bill  of  exchange  in  writing,  and 

directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  plaintiff  £  ,  days  [weeis 
or  months]  after  the  sight  [or,  date]  thereof,  which  period 
has  now  elapsed,  and  the  defendant  then  and  there  ac- 
cepted the  same,  and  promised  the  plaintiff  to  pay  the 
same  according  to  the  tenor  and  effect  thereof,  and  of  his 
acceptance  thereof. 

Count  on  an  Inland  Bill  of  Exchange,  against  the  Drawer 

by  Payee,  on  Non-acceptance. 

Whereas  the  defendant,  on  ,  at  London  [or,  in 

the  county  of  ],  made  his  bill  of  exchange  in  wri^g, 
and  directed  the  same  to  J.  K.,  and  thereby  re(|uired  the 
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said  J.  K.  to  pay  to  the  plaintiff,  £        ,  days  [weeks 

or  months]  after  the  sight  \or,  date]  thereof,  and  then  and 
there  delivered  the  same  to  the  said  plaintiff;  and  the  same 
was  then  and  there  presented  to  the  said  J.  K,  for  accept- 
ance, and  the  said  J.  K,  then  and  there  refused  to  accept 
the  same;  of  all  which  the  defendant  then  and  there  had 
due  notice. 


1831. 

Reoulje 
Generales. 

Forms. 


Count  on  an  Inland  Bill  of  Exchange^  against  Drawer  by 

Indorsee^  on  Non-acceptance. 

Whereas  the  defendant,  on  ,  at  London,  [or,  in 

the  county  of  ],  made  his  bUl  of  exchange  in  writing, 

and  directed  the  same  to  J.  K.,  and  thereby  required  the 

• 

said  J.  K.  to  pay  to  the  order  of  the  said  defendant,  £  , 
days,  [weeks  or  months]  after  .the  sight  [or,  date] 
thereof,  and  the  said  defendant  then  and  there  indorsed 
the  same  to  the  plaintiff  [or,  and  the  said  defendant  then 
and  there  indorsed  the  same  to  L.  M.^  and  the  said  L.  M. 
then  and  there  indorsed  the  same  to  the  plaintiff],  and  the 
same  was  then  and  there  presented  to  the  said  J.  K.  for 
acceptance,  and  the  said  J.  K.  then  and  there  refused  to 
accept  the  same;  of  all  which  the  defendant  then  and  there 
had  due  notice. 

Count  on  an  Inland  Bill  of  Exchange ,  against  Indorser  by 

Indorsee^  on  Non-acceptance. 

And  whereas  one  N.  O.,  on  ,  at  London  [or,  in 

the  county  of  ],  made  his  bill  of  exchange  in  writing, 

and  directed  the  same  to  P.  Q.,  and  thereby  required  the 
said  P.  Q.  to  pay  to  his  order  £        ,  days  [weeks  or 

months]  after  the  date  [or^  ^g^^]  thereof,  and  the  said  N. 
O.  then  and  there  indorsed  the  said  bill  to  the  defendant 
[or^  to  R.  S,,  and  the  said  R.  S.  then  and  there  indorsed 
the  same  to  the  defendant],  and  the  defendant  then  and 
there  indorsed  the  same  to  the  plaintiff,  and  the  tome  was 
then  and  there  presented  to  the  said  P.  Q,  for  acceptance, 
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and  die  said  P.  Q.  then  and  there  refused  to  aecept  the 
same;  of  all  which  the  defendant  then  and  there  had  due 
notice. 

Count  on  an  Inland  Bill  of  Exchange,  against  Payee  by 

Indorsee,  on  Non-acceptance. 

Whereas  one  N.  O.,  on  ,  at  London  [or,  in.  the  comn* 
lyof  ],  made  his  bill  of  exchange  in  writing,  and  direct- 
ed the  same  to  P.  Q,,  and  thereby  required  the  said  P.  Q. 
to  pay  to  the  defendant  or  order  £  ,  days  [weeks 
or  months]  after  the  sight  [or,  date']  thereof,  and  then  and 
there  delivered  the  same  to  the  defendant,  and  the  de- 
fendant then  and  there  indorsed  the  said  bill  to  the  pfaun- 
tifP  [or,  to  IL  S.9  and  the  said  R.  S.  then  and  there  imdmrs^ 
ed  the  same  to  the  plaintiff]^  and  the  same  was  then  and 
there  presented  to  the  said  P.  Q.  for  aoceptance,  and  the 
said  P.  Q.  then  and  there  refused  to  accept  the  same;  of 
all  which  the  defendant  then  and  there  had  dae  nodce. 

Directions /or  Declarations  on  Bills  where  Action  brought 

after  Time  of  Payment  expired. 

1st.  On  Bills  payable  after  Date. — If  die  declaration 
be  against  any  party  to  the  bill  except  the  drawee  or  ac- 
ceptor, and  the  bill  be  payable  at  any  time  after  date, 
and  the  action  not  brought  till  the  time  is  expired,  it 
will  be  necessary  to  insert,  as  in  declarations  on  promis- 
sory notes,  immediately  after  the  words  denoting  the 
time  appointed  for  payment,  the  following  words,  vis.  which 
period  has  now  elapsed;  and,  instead  of  averring  that  the 
bill  was  presented  to  the  drawee  for  acceptance,  and  that 
he  refused  to  accept  the  same,  to  allege  that  the  drawee 
[naming  him]  did  not  pay  the  said  bill,  although  the  same 
was  there  presented  to  him  on  the  day  when  it  became  due. 

2nd.  On  BiUs  payable  after  Sight, — And  if  the  de- 
claration be  against  any  party  except  the  drawee  or  ac- 
ceptor, and  the  bill  be  payable  at  any  time  after  sight. 
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it  will  be  necessary  to  insert^  after  the  words  denoting  the 
time  appointed  for  payinenty  the  following  words,  viz.  and 
the  said  drawee  [naming  him]  then  and  there  saw  and  ac- 
cepted the  same^  and  the  said  period  has  now  elapsed;  and, 
instead  of  alleging  that  the  bill  was  presented  for  accept- 
ance and  refused^  to  allege  that  the  drawee  [naming  him] 
did  not  pay  the  said  Htt,  although  the  same  was  presented 
to  him  on  the  day  when  it  became  due. 

Directions  for  Declarations  on  Bills  or  Notes  payable  at 

Sight. 

If  a  note  or  bill  be  payable  at  sight 9  the  form  of  the  de- 
claration must  be  varied  so  as  to  suit  the  case,  which  may 
be  easily  done. 

On  Foreign  Bills. 

Declarations  on  foreign  bills  may  be  drawn  according 
to  the  principle  of  these  forms  with  the  necessary  va- 
riations. 
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COMMON  COUNTS. 


Whereas  the  defendant,  on  ,  at  London  [or,  in  Goods. 

the  county  of  ],  was  indebted  to  the  plaintiff  in 

£  ,  for  the  price  and  value  of  goods  then  and  there 

bargained  and  sold,  \pr,  sold  and  delivered]  by  the  plain- 
tiff to  the  defendant,  at  his  request: 

And  in  £  for  the  price  and  value  of  work  then  Work. 

and  there  done,  and  materials  for  the  same  provided  by 
the  plaintiff  for  the  defendant,  at  his  request: 

And  in  £  for  money  then  and  there  lent  by  the  Money  lent. 

plaintiff  to  the  defendant,  at  his  request: 
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183K  And  in  £            ,  for  money  then  and  there  paid  by  the 

"    ^    ^  plaintiff  for  the  use  of  the  defendant^  at  his  request: 

Money  pdd. 

Money  re<^v-  And  in  £            ,  for  money  then  and  there  receiyed  by 


ed. 


the  defendant  for  the  use  of  the  plaintiff: 


Account  stated.        And  in  £  ,  for  money  found  to  be  due  from  the 

defendant  to  the  plaintiff,  on  an  account  then  and  there 
stated  between  them. 

General  Condition. 

And  whereas  the  defendant  afterwards,  on  &c.^  in  con- 
sideration of  the  premises  respectively,  then  and  there 
promised  to  pay  the  said  several  monies  respectively  to 
the  plaintiff,  on  request;  Yet  he  hath  disregarded  his  pro- 
mises and  hath  not  paid  any  of  the  said  monies,  or 
any  part  thereof.  To  the  plaintiff's  damage  of  £  , 

and  thereupon  he  brings  suit,  &c. 

Directions  as  to  the  General  Conclusion. 

If  the  declaration  contains  one  or  more  counts  against 
the  maker  of  a  note,  or  acceptor  of  a  biU  of  exchange,  it 
will  be  proper  to  place  them  first  in  the  declaration,  and 
then  in  the  general  conclusion  to  say,  promised  to  pay  the 
said  last-mentioned  severed  monies  respectively. 
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Exch.  of  Pleat, 
1831. 


Do£  rf.  Brent  v.  Roe, 


t/  OHN  JER  VIS  moved  for  judgment  against  the  casual  Where  the  first 
ejector.  The  declaration  was  served  May  19th,  By  the  fauVon  a  ^Jan-"* 
statute  1  Wm.  4,  c.  70,  Trinity  Term  is  to  commence  on  f'^y*  the  essoign 

'  '  "^  IS  to  be  calculal- 

the  ^2nd  May^  which  was  Sunday.  ed  from  that  day. 

Where  a  de- 
claration in 

Bayley,  "R.— Sunday,  theS^nd  oi May,  is  the  first  day  ej^ct^ent  was 

'  '''  •''  ''     served  on  the 

of  term,  and,  although  the  Court  does  not  sit  upon  that  essoign  day  by 

mistalcp  the 

day,  the  essoign  is  regulated  by  that  day.  The  19th  May  Court  directed 
would  therefore  be  the  essoign,  and  consequently  the  ser-  judgment  to^ be 
vice  is  too  late.  ««^«^  «."  ^^« 

tenants  in  pos- 
session, and 

John  Jervis  then  contended,  that,  in  the  Exchequer,  it  fo^judgme^nt"  * 
was  not  necessary  that  the  declaration  should  be  served  apjnstthecasu- 

•^  al  ejector  abso  • 

before  the  essoign  day,   because  the  proceedings  were  lute,  unless 

cause  was 

commenced  by  bill.     He  submitted-,  that,  where  the  pro-  shewn  in  five 
ceedings  were  by  original,  the  judgment  had  reference  to  *^*y?  ^^^  ^^^^ 
the  essoign  day  (a);  whereas,  where  the  proceedings  were 
by  bill,  the  judgment  referred  to  the  first  day  in  full 
term  (6).     This  he  urged  as  a  reason  why  the  like  prac- 
tice should  not  prevail  in  both  cases ;  but — 

The  Court  said,  that  the  practice  had  been  uniform  in 
all  the  Courts;  and  that,  whether  the  proceedings  were  by 
original  or  by  bill,  the  declaration  must  be  served  before 
the  essoign  day. 

Rule  refused  (c). 


On  a  subsequent  day  he  renewed  his  application,  on  an 
affidavit  that  the  plaintiff's  attorney  believed  the  20th  to 

(fl)  Turners.  Davies,  2  Saund.  ^b)  Lee's  Pract.  Diet.  862. 

148;  Solomons  v.  Missen,  2  T.  R.  (c)  See  Barnes,  172;   14  East, 

676.  441. 

VOL.  I.  L  L 
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E:trh.  of  Pleat,  be  the  cssoign  day.     And  the  Court  directed  the  rule  for 

I  QUI 

judgment  to  be  served  on  the  tenants  in  possession  who 
had  not  been  served  with  the  declaration  before  the  es- 
soign  day,  and  granted  the  rule, 

unless  cause  was  shewn  in  five  days  after  ser- 
vice of  the  rule  for  judgment  on  the  tenant 
or  tenants  in  possession,  or  one  of  several 
joint  tenants. 

C.  Cresweli  afterwards  made  a  similar  application  under 
the  same  circumstances,  and,  having  stated  that  the  G>art 
of  King's  Bench  had  adopted  the  same  course  as  this 
Court,  took  the — 

Same  rule  (a). 

(a)  Sec  R.  T.  T.  1831,  ante^  p.  472,  pi.  11. 


y  j4j>^f.  /UO'  Wood  and  Another  r.  Clarke. 

i  /h  o^'Materiais  dc-  xCePLE  VIN  for  a  Stocking  frame,  being  in  the  d  welling- 
nufacture^r  w"a  housc  of  William  Daffom,  in  the  borough  of  Leicester. 
weaver,  to  be  by  Avowry,  that  the  defendant  took  the  said  stocking  frame 

him  manufac-  "^  ^  ^  *=* 

tured  at  his  own  as  a  distress  for  rent  of  the  said  dwelling-house,  in  arrear 
vH^ed  from  dis-  from  the  said  JV.  D.  Plea  in  bar,  that  the  plaintiffs,  be- 
tress  for  rent       f^^^  ^^^  ^^  ^y^^  g^^jj  ^.j^^^  when  &c.,  Were  manufacturers  of 

due  from  the  ' 

weaver  to  his  hosiery,  and  the  trade  and  business  of  manufacturers  of 

frame  or  other  hosiery  carried  on  within  the  borough  of  Leicester;  that 

HvTred  bTthe"  the  said  W.  Z).,  before  and  at  the  said  time  when  &c.,  was 

manufecturer  to  ^  stockiuff  weaver,  and  the  business  and  calling  of  a  stock- 

the  weaver,  to-  o  '  c^ 

gether  with  the  ing  Weaver  then  carried  on,  of  which  premises  the  defend- 

materiaIs,forthe 

purpose  of  being 

used  in  the  weaver's  house  in  the  manufacture  of  such  materials,  is  not  privileged,  unless  there  be 

other  goods  upon  the  premises  sufficient  to  satisfy  the  rent  due. 
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ant  had  notice ;  that  the  plaintiffs,  shortly  before  the  said  Exch.  of  Pieat^ 
time  when  &c.,  did,  in  the  way  of  their  said  trade  and 
business,  employ  the  said  W.  D,  in  the  way  of  his  said 
business  and  calling,  as  their  workman,  for  certain  wages  in 
that  behalf,  to  weave  and  manufacture  into  stockings  at  his 
dwelling-house,  being  the  said  dwelling-house  in  the  said 
declaration  mentioned,  certain  worsted  yarn  of  the  plain- 
tiiFs,  and  for  that  purpose  they  the  said  plaintiffs,  before  the 
said  time  when  &c.,  had  delivered  to  the  said  W.  D.  the  said 
worsted  yarn  of  the  said  plaintiffs,  together  with  the  said 
stocking  frame,  in  order  that  the  said  W.  D.  might,  in  his 
said  dwelling-house,  use  and  work  the  said  last-mentioned 
stocking  frame  for  the  purpose  of  therewith  and  thereby 
weaving  and  manufacturing  the  said  worsted  yarn  into 
stockings  as  aforesaid  for  the  said  plaintiffs,  to  be  after- 
wards sold  and  disposed  of  by  them  in  the  way  of  their 
said  trade  and  business,  and  that  the  said  W.  D.  might, 
when  and  as  soon  as  the  said  worsted  yarn  should  be  so 
woven  and  manufactured  by  means  of  the  said  stocking 
frame^  return  to  the  said  plaintiffs  such  stockings,  together 
with  the  said  stocking  frame;  that  the  said  W.  D.,  before 
the  said  time  when  &c.,  had  and  received  from  the  said 
plaintiffs  the  said  worsted  yam,  and  the  said  stocking 
frame  for  the  purpose  thereinbefore  mentioned  in  that  be- 
half, and  the  said  worsted  yarn  and  stocking  frame  at  the 
said  time  when  &c.  were  remaining  and  being  in  the  said 
dwelling-house  of  the  said  W.  D.  for  the  purpose  therein- 
before mentioned  in  that  behalf,  and  in  the  way  of  the 
said  plaintiffs'  trade  or  business  of  manufacturers  of  hosiery, 
and  of  the  said  W.  D.'s  said  business  and  calling  of  a 
stocking  weaver,  and  for  the  furtherance,  advancement, 
and  maintenance  of  trade  and  commerce:  and  further, 
that,  before  and  at  the  said  time  when  &c.,  it  had  been 
and  was  the  usage  and  practice  in  the  trade  of  manufac- 
turers of  hosiery  in  the  borough  of  Leicester y  for  manu- 

ll2 
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Exch.  of  Pleas,  facturers  of  hosiery  there,  in  the  way  of  their  trade,  to  de- 
liver to  their  workmen,  and  for  their  workmen  to  have 
and  receive  from  the  manfacturers,  worsted  yam  of  the 
manufacturers,  together  with  stocking  frames  of  the  manu- 
facturers, in  order  that  the  workmen  might,  in  their  dwell- 
ing-houses, use  and  work  such  stocking  frames  for  the 
purpose  of  therewith  and  thereby  weaving  and  manufac- 
turing such  worsted  yam  into  stockings  for  the  manufac- 
turers, &c.,  and  that  the  workmen  might,  when  and  as  soon 
as  such  worsted  yam  should  be  so  woven  and  manufac- 
tured by  means  of  such  stocking  frames,  return  to  the  said 
manufacturers  such  stockings,  together  with  the  said  stock- 
ing frames  (a).  Replication,  that  without  the  said  stocking 
frame  there  were  not  in  the  said  dwelling-house  in  which 
&c.  goods  and  chattels  distrainable  by  law,  sufficient  to 
satisfy  the  rent  so  due  and  in  arrear.  Demurrer  and 
joinder. 


Folleitf  in  support  of  the  demurrer. — The  repUcation  in 
this  case  is  no  answer  to  the  plea  in  bar,  because  the  stock- 
ing frame  in  question  is  privileged,  not  sub  modo,  but  abso- 
lutely, as  being  an  article  in  the  hands  of  the  tenant  for 
the  benefit  of  trade.  Now,  the  authorities  shew  that 
goods  of  this  description  are  privileged  absolutely.  Thus, 
in  Co.  Lit,  47.  a.,  it  is  said:  *'  Valuable  things  shall  not  be 
distrained  for  rent  for  benefit  and  maintenance  of  trade, 
which  by  consequent  are  for  the  common  wealth,  and 
are  there  by  authority  of  law ;  as,  a  horse  in  a  smith's  shop 


(a)  This  case  was  twice  argued, 
first  upon  a  demurrer  to  the  plea 
in  bar,  by  Chilton  for  the  demurrer, 
and  Alderson  for  the  plaintiff.  Up- 
on that  argument  it  was  suggest- 
ed by  the  Court  that  the  defend- 
ant should  have  replied  that  there 
was  no  other  sufficient   distress 


upon  the  premises ;  but  Alderson 
abandoned  the  point,  and  the 
Court,  having  taken  time  to  consi- 
der of  their  judgment,  directed  the 
record  to  be  amended  and  the  case 
to  be  re-argued.  See  upon  this 
point,  Dyer,  312,  and  Horthbury  v. 
Levinghattif  1  Sid.  348. 
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shall  not  be  distrained  for  rent,  for  the  rent  issuing  out  of  Exch.  of  Pleas, 
the  shop,  nor  the  horse  &c.  in  the  hostry,  nor  the  ma- 
terials in  the  weaver's  shop  for  making  of  cloth,  nor  cloth 
or  garments  in  a  tailor's  shop,  nor  sacks  of  corn  or  meal 
in  a  mill,  nor  in  a  market,  nor  any  thing  distrained  for  da- 
mage feasant,  for  it  is  in  the  custody  of  the  law;  and  the 
like."  So  (a),  "  Valuable  things  in  the  way  of  trade  shall 
not  be  liable  to  distress;  as,  a  horse  standing  in  a  smith's 
shop  to  be  shoed,  or  in  a  common  inn,  or  cloth  at  a  tailor's 
house,  or  corn  sent  to  a  mill  or  market;  for  all  these  are 
protected  and  privileged  for  the  benefit  of  trade,  and  are 
supposed  in  common  presumption  not  to  belong  to  the 
owner  of  the  house,  but  to  his  customers."  These  in- 
stances are  put  merely  as  illustrations  of  the  rule;  and 
therefore,  whatsoever  goods  are  by  the  usage  of  trade  and 
for  the  benefit  of  trade  in  the  house  of  the  tenant,  they  are 
privileged  from  distress,  and  the  landlord  must  presume 
that  they  are  not  thte  property  of  the  tenant.  But  the  case 
of  Rede  v.  Burley  (i)  carries  the  principle  still  further, 
and  establishes  that  not  merely  the  article  itself,  but  the 
accompaniments  of  the  article  are  privileged  absolutely. 
There,  a  clothier  having  put  certain  wool  to  a  spinner  to 
spin,  came  afterwards  with  a  horse  to  bring  back  the  yarn, 
and  because  there  was  not  any  beam  or  weights  in  the 
spinner's  house  to  weigh  it,  the  clothier  and  spinner,  by 
leave  of  one  of  the  neighbours  who  had  a  beam  and  weights 
in  his  house,  brought  the  horse  thither,  and  entered  there- 
in to  weigh  the  yarn,  and  whilst  they  were  there,  the  lord 
of  the  house  distrained  that  horse  and  the  yarn  for  his 
services:  and  it  was  holden  by  Anderson^  Beamont,  and 
Owen  {Walmsley  contra),  that  they  were  not  distrain- 
dble,  for  the  trade  of  a  clothier  is /?ro  io»ojpwWi(?o,  who 
ought  to  be  allowed  all  necessary  means;  and,  without 

(«)  3  Bl.  Com.  B.  (6)  Cro.  Eliz.596;  S.  C.  Noy,  6S. 


1831. 
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E^ch.  of  Pkas,  doubt,  cloth  put  to  a  weaver  to  be  woyen,  nor  yarn  in  a 

house  to  be  spun  be  not  distrainable ;  and  weighing  is  as  ne- 
cessary as  the  former:  wherefore  the  yam  brought  thither 
for  that  purpose,  and  the  horse  which  brought  it,  are  pri- 
vileged, and  are  not  distrainable :  the  cause  of  the  bring- 
ing privileged  them,  as  a  horse  which  carrieth  com  to  a 
market,  and  is  set  up  for  a  time  in  a  private  house,  is  not 
distrainable,  because  his  purpose  of  bringing  the  horse  was 
pro  bono  publico*  Whatsoever,  therefore,  is  necessary 
for  the  carrying  on  of  trade  comes  within  the  exception. 
Here,  the  tenant  had  no  control  over  the  implement,  ex- 
cept merely  for  the  purpose  of  working  the  yam,  and 
when  that  was  done,  both  were  to  be  returned  together, 
according  to  the  usage  prevailing  in  the  borough.  It  will 
be  admitted,  that  the  article  is  privileged,  and  upon  no 
principle  can  the  implement  be  distinguished  from  the  ar- 
ticle. In  Gisborne  v.  Hurst  (a),  it  was  agreed  per  cuTm 
that  goods  delivered  to  any  person  exercising  a  public 
trade  or  employment,  to  be  carried,  wrought,  or  managed 
in  the  way  of  his  trade  or  employ,  are,  for  that  time,  under 
a  legal  protection,  and  privileged  from  distress  of  rent. 
Again,  in  Gilman  v.  Elton  (6),  where  it  was  decided  that 
the  goods  of  a  principal,  in  the  hands  of  his  factor,  were 
privileged  from  distress  for  rent  due  from  the  factor,  the 
judgment  of  the  Court  proceeded  entirely  upon  the  ground 
that  the  goods  were  upon  the  premises  in  the  way  of  trade, 
and  therefore  protected.  So,  in  Thomson  v.  Mashiier  (c), 
and  in  Mathias  v.  Mesnard  (d),  the  same  principle  was  es- 
tablished.  These  authorities  abundantly  shew,  that  not 
only  the  article  sent  to  be  manufactured,  but  any  thing 
sent  to  the  house  of  another  for  a  specified  purpose  in  the 


(«)  1  Salk,  249.  (c)  8  B.  Moore,  260;  S,  C.  1 

(6)  6  B.  Moore,  243  ,•  S.  C.  3  B.      BiDg.  283. 
&  B.  76.  (d)  2  C.  &  P.  363. 
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way  of  trade^  is  privileged  absolutely  from  distress  for  rent.  £xcA.  of  Pleas, 
Now,  it  is  impossible  to  say  that  the  implement  in  question  v_[f  _ 
was  not  in  the  custody  of  the  tenant  for  a  specified  purpose 
in  the  way  of  his  trade;  and  to  hold  it  to  be  distrainable  un- 
der the  circumstances  would  tend  materially  to  affect  and 
narrow  trade.  The  hardship  upon  the  landlord,  if  such 
there  be,  has  not  escaped  the  attention  of  the  Court  in  the 
cases  referred  to.  If  such  be  the  custom  of  the  trade,  the 
landlord  knows  that  he  cannot  look  to  the  machinery  for 
his  rent,  and  must  therefore  take  other  security. 

But  there  are  cases  which  may  be  cited  for  the  defend- 
ant. These  proceeded  upon  the  qualified  privilege,  the 
privilege  sub  modo,  which  is  applicable  to  implements  of 
trade.  In  Simpson  v.  Hartop  (a),  the  frame  was  let  to 
the  tenant,  by  virtue  of  which  letting  the  tenant  became 
possessed  of  the  frame,  and  used  it  as  an  implement  othis 
trade.  There  is,  therefore,  a  marked  distinction  between 
that  case  and  the  present.  There,  the  frame  was  let  to 
the  tenant  and  used  in  his  trade,  in  the  same  manner  as  if 
it  had  been  purchased  by  him;  and  upon  that  ground  the 
judgment  of  the  Court  proceeded.  Three  propositions  on- 
ly were  put  by  the  Chief  Justice,  without  alluding  to  that 
which  is  now  in  controversy ;  and  the  principle  upon  which 
this  frame  is  said  to  be  privileged,  viz.  the  privilege  of  imple- 
ments of  trade  from  distress  was  expressly  separated  from 
that  upon  which  the  case  was  decided.  That  case,  there- 
fore, differs  in  facts  from  the  present,  and  establishes  no 
principle  by  which  this  case  can  be  decided :  but,  if  it  be 
an  authority,  it  is  in  favour  of  the  plaintiffs,  because  it  re- 
cognises the  privilege  in  favour  of  trade. 

[^Bayley,  B. — I  rather  think  that  that  judgment,  if  con- 
sidered, could  not  be  supported,  because  the  plaintiff, 
having  no  possession  at  the  time,  could  not  maintain  the 
action.] 

(«)  Willes,  54,  cited  by  BulUr,  J.,  4  T.  R.  668. 
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Exeh,  of  PUas,  The  casc  of  Gorton  v.  Falkner  (a),  is  equally  inapplica- 
^  ^  ble  to  the  present  question.  The  marginal  note  of  that 
case  is,  that  **  implements  of  trade  may  be  distrained  for 
rent,  if  they  be  not  in  actual  use  at  the  time,  and  if  there 
be  no  other  sufficient  distress  upon  the  premises."  No 
one  would  dispute  the  accuracy  of  that  proposition,  and  if 
the  case  goes  not  beyond  that,  it  is  no  authority  for  the 
defendant  in  this  case.  The  case  goes  no  further.  The 
owner  of  the  looms  lent  them  to  his  workman  upon  condi- 
tion that  he  should  work  for  him  only ;  and,  therefore,  al- 
though no  rent  was  paid,  yet  the  owner  had  an  equivalent 
in  the  exclusive  employment  of  the  workman;  the  material 
fact  in  this  case  did  not  exist  there,  viz.  that  the  yam  and 
frame  were  sent  at  the  same  time,  to  be  re-delivered  toge- 
ther when  the  work  was  complete.  The  facts  of  the  case 
are  therefore  distinguishable,  but  the  judgment  of  the 
Court  is,  at  all  events,  no  authority,  because  it  proceeded 
merely  upon  the  privilege  of  implements  of  trade.  It  is 
true,  that  the  case  was  put  in  both  ways  in  the  argument, 
but  the  judgment  of  the  Court  did  not  touch  the  absolute 
privilege  now  contended  for. 

All  the  authorities  are  consistent,  regard  being  had  to 
the  two  propositions:  things  delivered  to  persons  exercis- 
ing their  trade,  are  privileged  absolutely,  and  implements 
delivered  in  the  way  of  trade,  for  a  specified  purpose,  and 
over  which  the  tenant  has  no  control  except  for  that  pur- 
pose, come  within  that  rule;  but  implements  of  trade  over 
which  the  tenant  has  a  control,  being  the  property  of  an- 
other, are  privileged  sub  mode  merely. 

< 

ChUion,  contra. — The  defendant,  under  the  circum- 
stances disclose^l  by  these  pleadings,  had  a  right  to  distrain 
the  stocking  frame  which  is  the  subject  matter  of  this  ac- 
tion.    If  the  frame  distrained  be  brought  within  the  excep* 

{a)  4  T.  U.  565. 
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tion  in  favour  of  trade,  the  circumstance  of  there  not  be-  Exch.  of  Pieat, 
ing  a  sufficient  distress  upon  the  premises  without  it,  will  ' 

not  justify  the  taking;  for  goods  within  this  exception  are 
absolutely  free  from  distress,  and  cannot  be  distrained 
even  though  there  were  no  other  goods.  The  question, 
therefore,  is  raised  by  the  plea,  and  the  replication  was 
put  upon  the  record  merely  to  meet  the  modified  exception 
ill  favour  of  implements  of  trade,  should  that  be  thought 
under  the  circumstances  to  exist.  It  must  be  conceded, 
that,  if  the  frame  be  only  privileged  as  an  implement  of 
trade,  the  replication  is  an  answer  to  that  privilege ;  and 
it  must  also  be  admitted,  that,  if  the  frame  is  within  the 
exception  in  favour  of  trade,  the  replication  is  no  answer. 
The  general  rule  as  to  distress  for  rent  is  equally  clear.  In 
the  language  of  Mr.  Justice  Butter ^  "  whether  the  goods 
be  the  property  of  the  tenant  or  a  stranger  is  perfectly  im- 
material, provided  they  be  on  the  premises,  and  be  not  pri- 
vileged by  law  from  a  distress."  Gorton  v.  Falkner  (a).  It 
is  for  the  plaintiffs,  therefore,  to  bring  themselveis  within 
the  exception.  The  rule  upon  this  subject  has  been  cor- 
rectly stated  from  Co,  LitU  47.  a.,  and  3  BL  Com,  8;  and 
in  addition  to  those  writers  may  be  cited  Rolle  Abr.  Dis- 
tress  {I) f  **  Mon  toge  en  le  shop  d'un  tat/lor  ne  pent  etre 
distrain^  nee  mon  cheval  en  un  hosterie:  10  //.  7, 21  b,  7  H. 
7,2;  nee  mon  cheval  en  le  shop  d'uti /error,  que  est  la 
d* etre  f err,  car  la  ley  done  liberie  a  mister  mes  biens  la; 
U2E.4f,  39  b;"  and  Gilbert  {b),  who  states  the  excep- 
tions to  the  general  rule  thus: — "  Valuable  things  in  the 
way  of  trade  shall  not  be  liable  to  a  distress:  as,  a  horse 
standing  in  a  smitfi's  shop  to  be  shoed,  or  in  n  common  inn, 
or  cloth  at  a  tailor's  house,  or  corn  sent  to  a  mill  or  market; 
for  all  these  are  protected  and  privileged  for  the  benefit 
of  trade,^and  are  supposed,  in  common  presumption,  not  to 
belong  to  the  owner  of  the  house  but  to  his  customers." 

(«)  4  T.  R.  665.  (6)  Page  36. 
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Exck.  of  Pleat,  Now,  the   frame  in  question  possesses  none  of  the  re* 
^      '        quisites  to  bring  it  within  the  exception;  and  all  ought 
to  concur.     It  is  true,  that  these  instances  put  by  the 
text-writers  are  not  to  be  taken  as  limiting  and  compre* 
bending  the  whole  exception^  but  merely  as  illustrations) 
still,  however,  every  instance  put  u  of  an  article  to  be 
operated  upon  in  some  way  or  other,  "  to  be  carriedi 
wrought,  or  managed,"  and  tools  and  implements  of  trade 
are  not  even  ejusdem  generis,    FirsU  then,  this  is  not  a 
valuable  thing  within  the  spirit  of  the  rule.     SeconMy,  ii  is 
not  for  the  benefit  of  trade  that  the  workman  should  work 
with  my  tools  rather  than  with  his  own,  or  with  those  hir^r 
ed  of  another;  or  that  he  should  work  in  his  room  rather 
than  in  mine.     How  does  this  conduce  to  the  public  con- 
venience? The  workman  has  nothing  to  do  with  the  pub-^ 
lie ;  he  is  to  work  for  his  master  only.     Thirdly ^  the  fninse 
is  not  upon  the  premises  of  the  tenant  by  authority  of  law. 
It  is  a  mere  private  contract  between  the  parties.     Fourth* 
ly,  the  implements  by  which,  and  by  which  alone,  a  man 
gains  his  livelihood,  cannot  be  supposed,  in  common  pre* 
sumption,  not  to  belong  to  him.     Fifthly^  it  cannot  be 
contended,  that  the  tenant  in  this  case  is  a  person  exercis- 
ing a  public  trade  or  employment.     The  plea  discloses 
that  he  is  merely  the  workman  of  the  plaintiffs.     Now,  it 
is  observable  upon  this  point,  that  the  privilege  exists  in 
respect  of  the  trade  of  the  bailee  merely,  though  it  oper- 
ates in  favour  of  the  owner  of  the  goods.     The  horse  in 
the  shop  of  a  farrier  is  equally  protected  though  it  be  the 
property  of  one  who  was  never  a  trader:  it  is  not  the  in- 
terest of  the  individual  which  the  law  consults,  but  the 
common  good  of  the  public,  all  of  whom  may  have  deal- 
ings with  the  trader.     Tried  by  this  test,  if  the  tenant 
was  not  a  trader,  the  privilege  could  not  for  a  moment  be 
supported.     Lastly^  these  goods  are  not  delivered  to  be 
carried,  wrought,  or  managed.     If,  therefore,  the  question 
were  now  res  integra,  it  would  seem  that  implements  were 
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within  neither  the  letter  nor  the  spirit  of  the  rule.  But  it  Exch.  of  Pleas, 
is  said^  that  the  case  of  Rede  v.  Burley  carries  the  prin- 
ciple still  further.  That  case  has  probably  been  supposed 
to  go  further  than  it  really  does ;  for^  by  the  pleadings  {(a\  it 
appears  that  the  yarn  when  distrained  was  upon  the  should- 
ers of  the  owner^  and  the  horse  there  to  carry  the  yarn,  so 
that,  as  the  case  is  reported  in  another  book  [b\  *'  they 
were  in  the  possession  of  the  very  owner.''  But  it  is  unne- 
cessary to  controvert  that  case,  because,  although  it  was  de- 
nied by  Walmsley  that  a  horse  carrying  corn  to  market 
would  be  privileged,  it  is  obvious  that  a  horse  would  be  so 
employed  pro  bono  publico ^  and  might  therefore  be  privi- 
leged ;  although  it  is  very  doubtful  whether  the  privilege 
would  continue  whilst  the  horse  was  in  a  private  place  af- 
ter having  performed  its  office.  Neither  is  it  necessary  to 
controvert  the  proposition,  that,  when  the  delivery  of  goods 
is  necessary  to  the  carrying  on  of  a  trade,  they  shall  be 
privileged.  It  is  sufficient  to  answer  that  no  such  necessi- 
ty exists  here.  But  it  is  asked,  upon  what  principle  is  the 
article  to  be  protected,  and  not  the  implement?  The  im- 
plement has,  as  such,  a  protection  sub  modo.  Further  it 
matters  not  to  the  public  whether  a  workman  works  with 
his  own  tools,  or  with  borrowed  ones;  at  his  own  dwelling 
or  at  that  of  his  master:  the  public  have  no  dealings  with 
him;  they  are  excluded  by  the  very  terms  upon  which  he 
engages  with  his  master.  The  other  cases  cited  have  no 
application  to  this  question,  and  each  comes  within  the  ex- 
ception. The  factor  and  the  wharfinger,  in  the  exercise 
of  public  trades,  receive  valuable  things  to  be  managed  in 
the  way  of  their  trades.  The  publicity  of  the  trade,  and 
the  necessity  of  so  carrying  it  on  form  the  grounds  of  the 
decision  in  these  cases. 

But  the  question  has  been  expressly  decided,  and  no  an- 
swer has  been  given  to  the  cases  which  bear  directly  upon 

(a)  Cro.  Eliz.  549.  (6)  Noy,  68. 
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Exch.  of  Pleas,  the  point.     It  must  be  admitted ,  that  Simpson  v.  Hartop 
^^  was  decided  upon  a  different  ground ;  but  surely  it  is  not,  as 

has  been  urged,  an  authority  for  the  plaintiffs  in  this  case. 
It  admits  the  exception,  which  is  not  now  denied;  but,  hav- 
ing noticed  the  exception,  the  Court  say,  that  the  stocking 
frame  could  only  be  privileged  as  it  was  an  instrument  of 
trade.     Money  was  the  consideration  for  the  frame  in  that 
case,  in  this  the  exclusive  employment  of  the  workman;  and 
it  is  equally  in  both  for  the  public  good  that  the  implements 
of  a  man's  trade  should  be  protected ;  because,  by  taking 
away  his  tools,  the  owner  is  disabled  from  serving  the  com- 
monwealth in  his  station.   It  is  impossible,  however,  to  dis- 
tinguish the  case  of  Gorton  v.  Falkner  (a)  from  the  present. 
The  same  point  was  made,  and  the  Court  could  not  decide 
against  the  plaintiff,  without  also  deciding  expressly  against 
the  principle  now  contended  for.     That  case  is  therefore 
an  express  authority  for  the  defendant,  unless  it  can  be 
said  that  a  judgment  is  to  be  of  no  avail,  because  the  Court, 
thinking  the  principle  contended  for  clearly  untenable,  do 
not  even  allude  to  it  in  their  judgment.     It  is  said,  how- 
ever, that  the  loom,  the  subject  of  that  action,  was  not 
sent  with  a  particular  quantity  of  yarn,  to  be  returned  with 
the  yarn  when  manufactured ;  but  that  the  contract  in  that 
case  was,  that  the  frame  should  be  lent  upon  condition 
that  the  workman  should  work  for  the  manufacturer  alone. 
There,  the  frame  was  delivered  for  a  series  of  jobs ;  here, 
for  one  job  only:  but  that  circumstance  does  not  make  the 
delivery  less  beneficial  to  the  public,  upon  which  ground 
alone  the  privilege  in  the  present  case  is  put. 

No  case  has  been  produced,  nor  is  there  a  dictum  to 
be  found,  extending  to  implements  of  trade  this  absolute 
exception.  Is  it  then  to  be  extended  to  them  now  for 
the  first  time?  The  policy  of  the  law  is  opposed  to  this. 
Statutes  have  been  passed  to  enlarge,  but  never  to  narrow 

(a)  4  T.  R.  146. 
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the  landlord's  remedy.     In  all  the  cases  which  have  arisen  Exch,  of  PUat, 


upon  this  exception,  the  Courts  have  held  the  plaintiff 
strictly  to  the  rule:  thus,  where  a  horse  was  sent  saddled 
to  be  shodj  and  the  saddle  was  taken  off  and  laid  beside 
him,  it  was  holden  that  the  saddle  was  distrainable,  be- 
cause it  was  not  necessary  for  the  shoeing  of  the  horse  to 
send  him  saddled  (a).  And  in  Fowkes  v.  Joyce  {b),  it  was 
held  that  cattle  going  to  the  London  market,  and  put  into 
a  close  with  the  consent  of  the  landlord  and  leave  of  the 
tenant  to  graze  for  the  night,  might  be  distrained  by  the 
landlord  for  rent,  notwithstanding  it  was  objected  that 
they  were  privileged  in  favour  of  trade  (c).  Francis  v. 
Wyati{d),  and  Juson  v.  Dixon  {e)» 

Folletti  in  reply. — The  plaintiff  is  not  removed  from  his 
original  proposition,  that  articles  of  trade  sent  for  the  pur- 
poses of  trade  are  privileged  from  distress ;  and  to  hold  the 
contrary  would  paralize  this  mode  of  carrying  on  trade, 
which  is  highly  beneficial  to  the  public.  It  is  said,  how- 
ever, that  this  does  not  come  within  the  instances  enumer- 
ated in  the  authorities;  but  the  question  is,  is  it  not  within 
the  principle  ?  The  sole  difficulty  is,  that  this  is  an  imple- 
ment of  trade,  and  as  such  has  a  privilege  sub  modo,  but 
notwithstanding  it  has  a  privilege  sub  modo  if  the  proper- 
ty of  the  tenant,  still,  if  the  property  of  a  stranger,  and 
upon  the  premises  for  the  purposes  of  trade,  it  may  also 
be  privileged  absolutely.  Again,  it  is  not  necessary  that 
the  tenant  should  be  the  trader:  the  only  question  is,  whe- 
ther the  article  be  upon  the  premises  for  the  benefit  of 
trade.     The  case  oi Rede  v.  Burley  decides  that;  for  it  is 

(a)  Rollc*8  Abr.  Bistresi  (I).  lord  for  rcDt.  Tate  v.  Gleed,  C.  B. 

{b)  3  Lev.  260;   S.  C.  2  Vent.  Hil.  24  G.  3,  2  Wms.  Saund.  290, 

50;  2Lutw.  1161.  n.  7- 

(c)  It  is  now  settled  that  cattle         {d)  Bur.  1498;  S,  C.  BL  Rep. 

under  such  circumstances  are  not  4S3. 
liable  to  the  distress  of  the  land-         (e)  I  M.  &  S.  601. 


1831. 


496  CASES  IN  THE  EXCHEQUER, 

Ereh  4  Pleas,  impossible  to  doubt  but  that  the  distress  in  that  case  was  at 
^^*'  the  house  of  a  private  individual.  So,  the  instance  adduced 
of  a  horse  having  carried  com  to  a  market  being  put  up  in 
a  private  stable,  is  to  the  same  eiiect;  the  privilege  is  not 
for  the  benefit  of  the  individual,  but  because  the  purpose 
is  connected  with  trade.  In  such  a  case,  the  question 
would  be,  whether  the  horse  was  bond  fide  upon  the  pre- 
mises for  the  benefit  of  trade.  The  chief  ground  of  the 
argument,  vix.  that  the  bailee  must  be  a  trader,  is  there- 
fore removed ;  but,  if  it  were  material,  the  plea  states  that 
the  tenant  was  a  trader.  With  respect  to  the  case  of  Gar- 
ton  V.  Falkner,  it  is  sufficient  to  say  that  the  Court  did 
not  notice  the  point.  The  facts,  however,  were  not  the 
same,  and  the  Court  could  not  travel  out  of  the  record. 

Cur.  adv.  vuli. 

m 

The  judgment  of  the  Court  was  now  delivered  by  Lord 
Lyndhurst,  C.  B. — 

This  case  does  not  turn  upon  the  privilege  of  a  workman 
in  respect  of  the  implements  and  machinery  by  which  his 
trade  is  to  be  carried  on,  but  upon  the  privilege  of  the  person 
by  whom  the  workman  is  employed.  The  plaintiffs,  who 
were  the  employers,  furnished  the  workman,  not  only  with 
the  materials  upon  which  he  was  to  work,  but  also  with  the 
machinery  by  which  the  materials  were  to  be  worked  up 
The  question  is  as  to  the  extent  of  the  employer's  privilege; 
whether  it  is  confined  to  the  materials  which  he  supplies, 
or  extends  also  to  the  machinery  by  which  the  working  up 
is  effected.  It  appears  to  me  that  it  is  confined  to  the 
materials,  and  does  not  include  the  machinery.  The  in- 
stances put  in  the  books,  as  to  this  head  of  privilege,  ap- 
ply to  the  materials  only,  and  not  to  the  machinery.  Coke^ 
in  his  Commentaries  upon  Littleton,  s.  47.  a.,  in  enumerat- 
ing the  things  which  are  exempt,  mentions  (amongst  others) 
materials  in  a  weaver's  shop,  for  the  making  of  cloth,  but  is 
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wholly  silent  as  to  the  machinery  by  which  the  cloth  is  to  BtcH.  of  PUas, 
be  made.  It  cannot  be  said,  that,  under  the  term  materials,  _ 

machinery  would  be  included.  In  Rede  v.  Burley  (a),  the 
question  was  confined  to  the  wool,  the  material  which  was 
spun,  and  the  horse  by  which  it  was  carried.  In  Gisbome 
V.  Hurst  (&),  which  was  considered  in  the  argument  as  lay- 
ing down  the  correct  rule,  things  included  under  this 
head  of  privilege  are  said  to  be  goods  delivered  to  a  per- 
son exercising  a  public  trade  or  employment,  to  be  carried, 
wrought,  or  managed  in  the  way  of  his  trade  or  employ- 
ment. In  Simpson  v.  Hartop  (e),  the  Chief  Justice  evi- 
dently adopts  this  rule;  his  second  head  of  general  ex- 
emption is  things  delivered  to  a  person  exercising  a  public 
trade,  to  be  carried,  wrought,  worked  up,  or  managed  in 
the  way  of  his  trade  or  employ.  In  22  Edto.  4, 49,  where 
this  privilege  is  mentioned,  the  instance  put  is,  **  the  robe 
which  a  man  sends  to  a  taylor  to  make.*'  So,  Broke,  title 
Distress^  pL  4^,  and  Distress,  pi.  281 ,  mentions  horses  at  an 
inn,  cloth  at  a  tailor's,  grain  at  a  mill,  et  hujusmodi,  which 
are  there  by  authority  and  for  the  common  weal.  So 
again,  Gilbert  (on  Distresses,  35),  says,  valuable  things  in 
the  way  of  trade  shall  not  be  liable  to  a  distress,  as,  a  horse 
standing  in  a  smith's  shop  to  be  shod,  or  in  a  common  inn, 
or  cloth  sent  to  a  tailor's  shop,  or  corn  sent  to  a  mill  or 
market;  for,  all  these  are  privileged  and  protected  for  the 
benefit  of  trade,  and  are  supposed,  in  common  {^resump- 
tion, not  to  belong  to  the  owner  of  the  house,  but  to  his  cus- 
tomers. This  passage  is  adopted  by  BlacJcstone  (d),  and  h6 
liierefore  may  be  considered  as  affirming  it,  and  he  gives  no 
additional  instances  under  this  head.  In  Giltnan  v.  Elton, 
where  the  question  was,  how  far  the  goods  of  a  principal 
were  privileged  from  distress  for  his  factor's  debt,  though 
the  instances  of  materials  sent  to  a  weaver  and  cloth  to  a 


(a)  Cro.  EBz.  549,  696.  (c)  Willes,  54. 

(6)  Salk.  249.  W)  3  Bl.  Com.  8. 
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it  shews  an  inclination,  at  that  distance  of  time,  to  clothe  ^ch.  of  PUas^ 

183  J. 
the  machinery  with  a  general  and  unqualified  protection ; 

and  yet,  from  that  period  to  the  present,  it  is  singular  that 
the  mode  pursued  in  this  case,  so  obvious  and  simple  if  avail- 
able, should  never  have  been  adopted.  Gorton  v.  Falkner 
improved  upon  the  attempt  made  in  Simpson  v.  Hartop. 
The  loom  was  lent  not  let,  it  was  not  lent  for  any  definite 
time,  so  that  the  owner  might  resume  it  when  he  thought 
proper,  and  it  was  only  to  be  used  for  the  owner.  The 
sole  difference  between  that  case  and  the  present  is,  that 
the  loan  in  that  case  was  general  and  not  for  a  particular 
transaction,  and  that  it  is  not  there  expressly  stated  that 
the  owner  of  the  loom  was  to  find  materials.  But  neither 
of  these  circumstances  appears  to  us  to  make  any  material 
distinction.  It  was  there  stated  that  it  was  customary  at 
Manchester,  (the  place  where  the  looms  were  distrained), 
for  the  employer  to  lend  his  workmen  looms,  without  re- 
ceiving any  thing  for  the  use  of  them,  except  they  were 
used  in  weaving  worsted  tapes.  But  the  loan  is  equally  for 
the  benefit  of  trade  (if  benefit  of  trade  be  the  criterion),  whe- 
ther the  looms  are  employed  with  the  materials  of  the  em- 
ployer, or  with  the  materials  of  the  workman  or  of  any  other 
person;  and  there  cannot,  as  applied  to  this  subject,  be  any 
real  distinction  between  the  use  of  the  loom  whilst  a  sup- 
ply of  materials  furnished  with  it  is  worked  up,  and  the 
use  of  it  whilst  the  owner's  pleasure  shall  continue.  If  the 
privilege  is  to  continue  till  the  supply  of  materials  furnish- 
ed with  the  loom  is  exhausted,  it  will  depend  upon  the 
extent  of  that  supply  how  long  the  privilege  will  continue. 
The  supply  may  be  sufficiently  large  to  keep  the  loom  em- 
ployed for  a  whole  year  or  more,  and  what  is  the  case  as 
to  one  loom  and  the  privilege  attending  it,  may  be  the 
case  as  to  as  many  looms  as  the  place  in  which  they  are 
worked  may  be  capable  of  holding;  and  the  remedy  by 
distress  for  rent  for  the  use  of  the  premises  may  be  en- 
tirely suspended,  by  the  premises  being  exclusively  used 

YOL.  I.  MM 
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Exeh.  of  Pleas,  ncv  into  Wharton's  hands  as  contributions  required  ffbm 
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him  to  the  joint  speculations.   On  the  SI  st  February,  lSS9y 

the  excess  of  the  bills  and  other  charges  payable  on  ac- 
count of  the  joint  speculation  above  the  amount  actually 
received  on  account  of  the  sales,  was  ^,208/.  1 1^.  StL  The 
advances  made  by  Craven  at  the  same  date  to  Wharton,  on 
account  of  the  speculation,  amounted  to  796/.  10^. 

Some  years  before  and  during  the  progress  of  this  spe- 
culation,  and  until  the  close  of  it,  Wharton  kept  an  account 
with  the  plaintiffs  in  his  own  name.  They  had  no  know- 
ledge whatever  of  the  corn  speculation.  Wharton's  account 
with  them  was  a  general  banking  account;  and  they  were 
in  the  habit  of  paying  on  his  account  through  Messrs. 
Smith,  Patfne,  %  Smith,  their  London  correspondents,  bilk 
drawn  upon  him  (Wharton)  by  foreign  merchants  and 
others,  and  by  him  accepted  payable  at  the  house  of  Messrs. 
Smith,  Payne,  ^  Smith, 

In  the  course  of  the  joint  speculation,  namely,  on  the 
24th  December,  1828,  Wharton  delivered  to  the  plaintiffs 
an  account  of  acceptances,  with  instructions  to  them  to  honor 
the  same,  which  instructions  were  in  the  following  terms : — 

Hull,  24th  Dec.  1828. 

Accepted  payable  at  Messrs.  Smith,  Payne,  4*  Smithes,  C.  F. 
Rodbartus*  draft,  dated  Lubeck,  27th  October,  at  two 
months,  due  30th  December £  300     0    0 

Matthew  Smiih*s  drafl,  dated  Hull,  2nd  September,  at  four 
months,  due  5th  January,  1829.         -         -        -        -        184    0    2 

Cr      375     0    0  ^^'  Wharton.  £484    0    2 

200     0     0 


£  575    0    0 

At  the  same  time  Wharton  paid  in  bills  to  the  amount 
of  575/.  /  and  the  sums  of  484/.  0^.  2d.  and  575/.  were  pass- 
ed to  the  debit  and  credit  respectively  of  Wharton  s  ac- 
count with  the  plaintiffs. 

On  the  2nd  January,  Wharton  delivered  to  the  plaintiffs 
an  account  of  acceptances,  with  instructions  in  the  follow- 
ing terms: — 
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Hulif  Jan.  2Qd,  1829.        Exch,  of  Pleas, 
Accepted  payable  at  Messrs.  Smith,  Payne,  Sf  Smith's,  C,  F.  183 1 . 

Rodbartus*  three  drafts,  dated  Lubeck,  3rd  November^  at  ~^ 

Smith 
two  months,  due  6th  January,  say —  i;. 

1  Draft  for £  350    0    0         Cravbic. 

1  do. 250    0     0 

Ido. 300     00 

Mumter,  Grafe,  4*  Co's,  draft,  dated  Hambro*,  7th  Novem- 
ber, Sii  ivro  months,  due  10th  January.  -        -        -      139  115 

£1,039  11     5 
Thot.  Wharton. 
Cr. 

Cash        -        -    £200    0    0 

Bill  -         -       500     0     0 

do.-        -        -        427     8     3 

£1,127     8     3 

At  the  same  time,  Wharton  paid  in  bills  and  cash  to  the 
amount  of  1,1271.  8s,  3d.,  and  the  sums  of  1,039/.  11^.  5d., 
and  1,12TL  8s.  3d.,  were  passed  to  the  debit  and  cre- 
dit respectively  of  WhartorCs  account  with  the  plaintiffs. 

On  the  9th  January,  Wharton  deUvered  to  the  plaintiffs 
an  account  of  acceptances,  with  instructions  to  them  to  honor 
the  same,  which  instructions  were  in  the  following  terms: — 

KuU,  9th  Jan.  1829. 
Accepted  payable  at  Messrs.  Smith,  Payne, 
Sf  Smith*8,  C.  F.  Rodbartus,  his  drafts, 
Cr.  dated  Lubeck,  10th  November — 

£176     0     7  1  for £275     0     0 

26  10     0  1  for -         325     0     0 

33     5     0      Mumter,  Grafe,  Sf  Co.,  Hambro*,  their 
50    0    0  draft,   14th  November,  two  months, 

25     0     0  due  17th  JflTiiiary  -         -       -         -     289     0     0 

35     0     0  

100     0     0  £889     0     0 

100       0        0  ==BSBi 

100  0  0  7^5.  Wfuirton. 

105  0  0 

105  0  0 

35  0  0 

£890  15     7 
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JBxcA.  rf  PieHSj      At  the  same  time  W/iarton  delivered  the  above,  he  also 
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paid  in  bills  and  cash  value  890/.  15^.  7d.,  and  both  sums 

were  in  like  manner  passed  to  account. 

On  the  16th  January^  18^,  Wharton  in  like  manner  de- 
livered totheplaintiiFs  an  account  of  other  acceptapcea,  with 

the  like  instructions,  of  which  the  following  is  a  copy: — 

HuU^  16th  Jan.  1829. 
Accepted,  payable  at  Messrs.  Smithy  Fayne^ 
jr  Smith's,    Tanner  Sf  Beckworth,  their 
draft,   dated    18th  September,  at   foar 
months,  due  2l8t  January    -       -        -17^100 
C.  F.  Rodbartui'  5  drfb.  dated  Lubeck,  17 
Nov.,  at  2  mos,.  due  20  Jan, — 
Bill     191   IB     0  vhi.  1  for    28     0     0 

471   10     0  1  for  260     0     0 

Casli  300     0     0  1  for  240    0    0 

60     2     0  1  for  200    0     0 

100  10     0  1  for  156  ^^     8     ^^  ^^     ^ 

£1,124     0    0    John  Sugmund  Munn,LMb€ck,  hiidmh, 
=====        dated  17  Nov,,  2  months,  due  20  Jan,      68    8  10 


Tho$,  Wharton,  i?  1,126  11     6 

And,  at  the  same  time,  W/tarton  paid  in  bills  and  cash, 
value  1 ,124/.,  and  both  were  in  like  manner  passed  to  account. 

On  the  21st  February,  1820,  Wharton  in  like  manner  de- 
livered to  the  plaintiffs  an  account  of  other  acceptances 
with  the  like  instructions,  of  which  the  following  is  a  copy: 

Accepted,  payable  at  Messrs.  Smith,  Payne,  ^ 
Smith's,  Julien,  Brothers,  Copenhagen,  their 
drafls,  dated  22nd  Nov.,  at  3  months,  due 
100    0    0    25lh  Feb.  via. 

300    0    0        One  for 600    0    0 

471  15     0         One  for 412     5     0 

198  14     0  


£1,070     9     0 
Thos.  Wharton,  HuH,  2Ut.  Feb. 


£1,012     5 
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And  on  this  last  occasion,    Wharton  paid  in  bills  and  i^'ffA.  of  Pleats 
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cash,  value  1,070/.  9«.,  and  both  were  in  like  manner  pass- 
ed to  the  account. 

In  all  these  instanced  except  the  last  there  were  other 
acceptances   included  in  the   instructions  besides   those 
relating  to  the  corn  speculation.      All  the  acceptances 
made  payable   at   Smithy   Pat/nCy  %  Smith*s,    were  duly 
honored  by  the  plaintiffs    on   ffharton's  account.      At 
the  time  of  the  above  transactions,  the  plaintiffs  believed 
the  above-mentioned  acceptances  to  be  Whartoris  indivi- 
dual concern.     In  the  payment  of  1,127/.  8^.  Sd.y  made  by 
Whtxrton  to  the  plaintiffs,  on  3rd  January y  1829,  was  in- 
cluded a  bill  drawn  upon  and  accepted  by  the  defendant 
Thompsony  for  427/.  8*.  3rf.,  due  29th  March;  and  in  the 
payment  of  1,070/.,  made  by  fF/mrton  to  plaintiffs,  21st 
February,  1829,  was  included  a  bill  for  198/.  14^.;  these 
two  bills  were  entered  as  bills  to  their  full  amount  by  the 
plaintiffs,  who  did  not  negotiate  them,  and  in  whose  hands 
they  still  remain  unpaid.     Both  these  bills  were  drawn  by 
Wharton  on  Thompson,  and  were  accommodation  bills  ma- 
Dofactured  between  them,  without  the  privity  or  authority 
of  Craven,  and  having  no  other  reference  to  the  joint  con- 
cern, than  so  far  as  it  might  be  presumed  to  be  for  the  pur- 
pose of  enabling  Wharton  or  Thompson,  to  raise  money  to 
pay  their  respective  contributions.    The  plaintiff's  did  not 
know  that  the  bills  drawn  by  Wharton  on  Thompson  were 
accommodation  bills.    On  the  1 1th  April j  1829,  Thompson 
became  a  bankrupt,  and  about  the  same  time  Wharton  ab- 
sconded to  America,  and  also  became  bankrupt.     Since 
the   bankruptcy  of  Thompson  and   Wharton,  defendant 
Craven,  including  what  he  had  previously  paid  towards  the 
joint  account,  amounting  to  79()/.  10«.  has  been  called  upon 
and  obliged  to  pay  2,900/.     The  whole  of  the  several  car- 
goes of  corn  came  to  the  hands  of  Wharton  or  Thompson, 
or  Wharton  s  and  Thompson's  assignees,  and  were  sold  by 
them,  except  one  cargo,  which  was  lost  at  sea — uninsured. 
The  plaintiffs  first  discovered  the  corn  speculation  between 
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Ejcch.  of  Pieaf,    Whorlon,  Thompson,  and  Craven,  under  the  bankruptcy  of 

Wharton,  Independently  of  the  sum  of  6261.,  for  which 
this  action  is  brought,  Wharton  still  continues  indebted  to 
the  plaintiffs  in  the  sum  of  32iL  14«.  9d.  Up  to^Slst 
February,  1829,  the  amount  of  the  monies  advanced  by 
plaintiffs  to  Wharton,  which  can  be  traced  to  the  joint  spe- 
culation, was,  3^816/.  13^.  2d.;  and  the  amount  of  similar 
monies  received  by  the  plaintiffs  from  Wharton  up  to  the 
same  date,  exclusive  of  the  two  bills  drawn  by  Wharton 
on  Thompson,  as  above  mentioned,  was  3,070/.  7s.  The 
case  then  set  out  the  accounts  of  Wharton  with  the  plain- 
tiffs, from  the  15th  November,  18S8,  to  the  close  of  the  ac- 
count, copied  from  Wharton^ s  pass  book. 

R.  C.  Hildyard,  for  the  plaintiffs. — The  plirtntiffs  daim 
the  sum  of  626/.  2s»  Sd.,  which  is  part  of  a  cash  balance 
against  Wharton,  and  for  which  he  had  given  the  two  dis- 
honored bills  as  collateral  security.  They  seek  to  charge 
the  defendant  Craven  with  this  sum  as  a  partner,  not  on 
the  score  of  having  given  him  credit,  but  on  the  ground 
that  he  was  a  party  interested  in  the  profit  and  loss  on 
the  transactions  out  of  which  the  balance  in  favour  of  the 
plaintiffs  arose.  The  two  defendants  and  Wharton  were 
engaged  in  a  joint  speculation,  and  they  appointed  Rod' 
bartus  as  their  agent  to  conduct  this  speculation.  It  is  ex- 
pressly stated  in  the  case  that  there  was  no  partnership 
fund,  and  therefore  it  was  necessary  that  Rodbartus  should 
raise  the  money  required  for  the  purposes  of  the  specu- 
lation by  drawing  bills ;  and  accordingly  he  drew  bills  to  the 
amount  of  more  than  3,000/.  But  Rodbartus  was  not 
only  authorized  by  the  necessity  of  the  case,  but  he  had 
an  express  authority  as  agent  to  draw  upon  Wharton^  and 
he  was  at  the  same  time  informed  that  the  speculation  was 
on  the  joint  account  of  the  three,  which  is  found  by  the  case 
to  have  been  true.  The  defendants  therefore  were  connect- 
ed with  these  bill  transactions;  and  as  far  as  these  bills  are 
concerned,  fVharton  may  be  considered  as  the  firm  of  the 
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three  joint  speculators ;  for  Rodbartus  was  instructed  to  Sxch.  of  pims, 

.  •  1831 

draw  on  Wharton,  for  the  purposes  of  the  joint  speculation. 

South  Carolina  Bank  v.  Case  {a)  is  in  point.     There,  the 

indorsement  of  the  partner  resident  in  America  was  held 

to  be  the  indorsement  of  the  firm  in  England^  and  to  bind 

the  partners  in  England. 

[Bayleyt  B. — In  the  South  Carolina  Bank  v.  Case^  the 
Court  o{  King's  Bench  thought  that  James  Butler  dough 
had  virtually  an  authority  to  pledge  the  credit  of  the  firm 
by  an  indorsement  in  his  own  name.  That  portion  of  the 
business  of  the  house  which  was  carried  on  in  America 
was  carried  on  in  his  name.] 

Wharton's  acceptances  in  the  present  case  were  the  ac- 
ceptances of  the  firm,  and  the  advance  of  money  by  the 
plaintiffs  to  take  them  up,  was  a  lending  and  advance  of 
money  to  the  three.  Again,  it  is  clear  that  these  bill 
transactions  were  merely  a  mode  of  paying  the  agent 
abroad,  who  might  have  sued  each  individual  of  the  three* 
This  therefore  was  an  advance  to  all. 

[Bayley,  B. — If  you  advance  for  the  use  of  all  at  the 
instance  and  upon  the  credit  of  one,  can  you  sue  all?] 

All  the  partners  appear  to  have  acquiesced  in  this  mode 
of  paying  the  agent.  In  Denton  v.  Rodie  (6),  one  of  seve- 
ral partners,  with  the  privity  of  the  others,  drew  bills  in  his 
own  name  upon  the  partnership,  in  favour  of  persons  who 
advanced  him  the  amount,  which  he  appHed  to  the  part- 
nership use ;  and  Lord  Ellenborough  held,  that,  though  the 
members  of  the  partnership  were  not  liable  on  the  bills, 
they  were  liable  as  being  jointly  indebted  to  the  same 
amount,  as  for  money  lent,  or  money  had  and  received. 

[Bayley,  B. — Because  it  was  considered  that  a  virtual 
authority  to  raise  money  was  to  be  inferred  from  the  course 
of  dealing  abroad,  which  was  adopted  by  the  partners  in 
this  country.  The  plaintiffs  in  this  case  are  merely  the 
agents  of  one  of  the  buyers.  Can  they  be  said  to  have  fur- 
nished money  for  the  use  of  all,  at  the  instance  of  all?] 

(a)  8  B.  &  C.  427.  (*)  3  Camp.  493. 
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£rdL  9f  pihu,       The  defendants  adopted  all    Whartoris  transactions. 

1831. 

They  made  some  payments.     It  does  not  appear  that  the 

defendant  Craven  was  ignorant  that  Wharton  carried  on 

these  transactions  by  means  of  advances  firom  the  phintiffs. 

The  three  jomt  speculators  were  saved,  by  these  very  ad« 

vances,  from  being  sued  for  the  com  by  the  sellers,  who 

had  a  clear  right  of  action  against  them  for  the  aoNmnt. 

Coliman,  for  the  defendant  Craven^  was  stopped  by  the 
Court 

Lord  Lynduurst,  C.  B. — It  was  agreed  that  eaeh  g( 
these  three  persons  should  contribute  a  third,  for  the  pur- 
poses of  this  joint  speculation.  It  is  expressly  found  by 
the  case,  that  Craven  did  contribute  his  share.  Nothing 
is  stated  on  the  case  which  tends  to  shew  that  Craven 
knew  how  the  other  two-thirds  were  raised  by  Wharian 
and  Thompson^  his  partners  in  this  transaction.  How 
could  he  know  that  they  did  not  meet  their  shares  with 
funds  of  their  own?  He  might  suppose  that  Wharian,  to 
whom  the  corn  was  consigned,  might  raise  his  share  on  the 
security  of  the  proceeds.  In  point  of  fact,  Wharton  rais- 
ed the  money  from  the  plaintiffs  on  his  own  credit,  but  it 
does  not  appear  that  he  had  Cravens  authority  for  sa  do- 
ing, nor  is  it  found  that  Craven  had  any  knowledge  of  his 
proceedings  in  this  respect. 

Bayley,  B. — If  I  supply  my  agent  with  money,  which 
he  misapplies,  and  raises  money  elsewhere,  can  the  per- 
son, from  whom  he  obtains  the  money,  sue  me  for  the 
amount?  If  this  had  been  a  claim  by  the  seller  of  the  com, 
no  doubt  he  would  have  been  entitled  to  proceed  against 
all  the  parties,  and  might  have  called  upon  them  all  for 
payment  It  is  nota  claim  by  the  seller,  but  by  the  per- 
son who,  as  between  the  parties  themselves,  is  the  mere 
hand  by  which  the  money  is  advanced.  Wharton  having 
given  collateral  security,  the  plaintiffs,  as  his  agents  and  on 
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his  credit^  not  knowing  anything  of  the  other  parties^  pay  Exch.  rf  PUat, 
the  money,  and  pay  it  in  discharge  of  that  which  is  the  in-  ^  ^^^^' 
dividual  debt  of  their  principal,  and  of  him  alone.  As 
agents  they  had  no  notice  that  they  made  the  payment, 
except  on  the  individual  behalf  of  Wharton;  he  only  was 
trusted,  and  the  advances  were  made  on  his  credit  alone; 
the  plaintiffs  were  not  deluded  by  the  prospect  of  a  partner- 
ship security,  9nd  the  claim  must  be  restricted  to  Wharton 
alone.  See  what  a  situation  the  defendant  Craven  would 
be  placed  in  were  it  otherwise;  he  was  justified  in  suppos* 
ing  that  Wharton  s  share  was  raised  out  of  his  own  funds. 
He  finds  that  all  the  bills  are  honoured  when  they  became 
duie»  with  funds  which  he  would  naturally  conclude  were 
really  the  funds  of  Wharton;  and  to  my  mind,  it  would 
be  most  unjust  if,  after  a  lapse  of  time,  Craven  having 
settled  the  full  amount  of  what,  as  between  himself  and 
Wharton,  he  was  bound  to  pay,  a  third  person  were  allow- 
ed to  come  forward  and  say,  **  I  advanced  the  money  on 
the  credit  of  Wharton  only,  but  I  find  that  it  was  applied 
in  payment  of  your  Uabilities,  and  therefore  I  look  to  you.*' 
A  party  is  not  liable  as  a  partner,  except  he  give  to  his 
partner  express  or  implied  authority  to  pledge  his  credit  in 
the  transaction  out  of  which  the  claim  arises.  Now,  what 
authority  does  Craven  appear  to  have  given  to  Wharton  to 
borrow  this  money  from  the  plaintiffs  ?  It  is  not  sufficient  to 
say,  that  Craven  was  relieved  from  a  liability ;  for,  your  pay- 
ment of  my  debt  does  not  make  me  your  debtor,  unless 
the  payment  be  made  at  my  request.  The  partnership 
was  not  liable  unless  Wharton  had  an  authority  irom  them 
lo  borrow;  and  no  such  authority,  express  or  implied,  ex- 
ists in  the  present  case. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  defendant  Craven  (a). 

(a)  In  the  event  of  a  decision  for  the  application  of  Coltmany   the 

the  defendant  Craven,  the  plain-  Court  directed  that  they  should 

tiffs  were  to  pay  the  costs  of  the  also  pay  the  costs  of  the  special 

reference  and  award;  and,  upon  case. 
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Exch.  of  PUat9 
1831. 


Under  tbe  4th 
section  of  the 
statute  1  W,  4, 
c.  22,  the  power 
of  the  Courts  at 
Weitndnster  to 
issue  commis- 
dons  for  the  ex- 
aminadon  of 
witnesses 
abroad,  is  not 
confined  to  cases 
where  the  wit- 
nesses rende 
within  the 
King's  domi- 
nions. 


DucKETT,  Bart.  r.  Williams. 

After  plea  pleaded,  but  before  issue  was  joined^  R.  V, 
Richards  for  the  defendant,  upon  an  affidavit  that  material 
witnesses  resided  in  France^  obtained  a  rule,  under  the 
Stat.  1  W.  4,  c.  22,  s.  4,  to  shew  cause  why  a  commission 
should  not  issue  to  examine  witnesses  in  France^  and  the 
trial  of  the  cause  be  stayed  until  the  commission  should  be 
returned. 

Sedgwick  shewed  cause  and  contended,  that  the  autho- 
rity of  the  Court  under  the  4th  section  of  the  statute  was 
by  the  first  section  confined  to  cases  where  the  witnesses 
resided  within  the  King's  dominions;  and  that  this  was  ma- 
nifest from  the  wording  of  the  first  section,  which  confined 
the  authority  to  places  within  the  King's  dominions,  but  ex- 
tended it  to  all  causes  of  action  wheresoever  the  same  might 
arise,  provided  the  action  was  commenced  in  the  Courts  at 
Westminster. 


Richards,  contra,  submitted  that  the  object  of  the  sta- 
tute was  to  enable  Courts  of  common  law  to  do  that  which 
formerly  could  only  be  done  through  the  intervention  of  a 
Court  of  equity ;  that  the  first  clause  extended  the  provi- 
sions of  the  Stat.  13  Geo.  3,  c.  63,  to  other  parts  of  his  Ma- 
jesty's dominions,  and  the  fourth  vested  in  the  Judges  a 
discretionary  power  to  issue  a  commission  to  other  coun- 
tries. He  mentioned  the  case  of  Shovey  v.  ShibelU  (a),  in 
which  the  Court  o{  King's  Bench  had  issued  a  commission 
for  the  examination  of  witnesses  in  France, 

Bayley,  B. — It  is  very  desirable,  particularly  in  cases 
upon  policies  of  insurance,  that  the  Courts  of  common  law 


(a)  9  May,  1831. 
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DUCKETT, 

(Bart). 

V, 

Williams. 


should  have  the  power  of  issuing  commissions  for  the  exa-  Exch.  of  PUat, 
roination  of  witnesses  into  all  countries ;  and  with  a  view 
to  confer  this  power  upon  Courts  of  law,  the  statute  in 
question  was  passed.     By  the  stat.  13  Geo.  3,  c.  63,  s.  44, 
power  is  given  to  any  Court,  in  which  an  action  is  depend- 
hig>  to  provide  and  award  a  writ  in  the  nature  of  a  mandch 
mus  to  the  Judges  in  India  for  the  examination  of  wit« 
nesses.     Under  that  statute  the  mandamus  issues  to  the 
Judges,  and,  having  that  provision  in  view,  this  statute^  by 
the  first  section,  extends  that  provision  to  all  places  within 
his  Majesty's  dominions.    Under  the  first  section,  a  writ  in 
the  nature  of  a  mandamus  must  be  directed  to  the  Judges 
within  his  Majesty's  dominions.    Now,  if  it  were  intended 
to  confine  the  act  to  places  within  his  Majesty's  dominions, 
the  first  section  would  seem  to  be  an  adequate  provision, 
and  there  would  be  no  occasion  to  make  provision  for  the 
examination  of  witnesses  under  any  other  commission.   But 
the  fourth  section  provides,  that  it  shall  be  lawful  to  and  for 
each  ofthe  Courts  at  Westminster^  &c.,  to  order  a  commission 
to  issue  for  the  examination  of  witnesses  on  oath,  at  any 
place  or  places  out  of  the  jurisdiction  of  the  Court  where 
the  action  shall  be  depending.  Why  is  a  limited  construe* 
tion  to  be  put  upon  these  words,  or  why  should  the  words 
*'  at  any  place  or  places'  be  limited  to  places  within  his  Ma- 
jesty's dominions?    If  the  necessity  of  the  case,  or  natural 
justice,  required  it,  of  course  it  would  be  the  duty  of  the 
Court  so  to  control  the  general  import  of  these  words. 
3ut  does  natural  justice  require  it?     Is  it  not  expedient 
that  the  Court  should  have  the  power  of  examining  wit- 
nesses who  may  not  be  within  his  Majesty's  dominions? 
Suppose  an  insurance  to  be  made  upon  the  life  of  a  person 
resident  abroad :  if  it  were  necessary  to  prove  that  the  life 
was  insurable,  to  whom  would  you  resort  but  to  persons 
resident  abroad?  and  yet  such  persons  could  not  be  com- 
pelled to  come  to  this  country  to  be  examined.     Again,  if 
a  foreign  ship  be  insured  in  this  country,  or  a  ship  be  lost 
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DUCKETT, 

(Bart) 

V, 
WfLLUICS. 


^^\m\^^^*  ^"  *  foreign  coast,  the  testimony  of  witnesses  resident 

abroad  may  be  desirablci  and  yet  there  may  be  great  diffi- 
culty in  obtaining  the  testimony  of  such  witnesses,  if  a  nar- 
row construction  be  put  upon  this  statute*  It  seems  to  me 
that  the  act  would  fall  short  of  the  beneficial  intention  of 
the  Legislature,  to  be  gathered  from  its  language,  were  we 
to  say  that  it  was  confined  to  the  examination  of  witnesses 
in  places  within  his  Majesty*8  dominions.  The  act  may 
not  be  obligatory,  and  the  Court  may  exercise  a  discretion, 
to  be  regulated  by  the  circumstances  of  each  case,  whether 
it  will  issue  a  commission ;  but  I  do  not  think  that  the 
power  of  the  Court  to  issue  a  commission  is  confined  to 
places  within  his  Majesty's  dominions.  We  are  confirmed 
in  this  construction  by  the  course  which  has  been  adopted 
by  the  Court  of  King's  Bench. 


Garrow,  B.,  was  of  the  same  opinion. 

Vaughan,  B. — I  consider  this  to  be  a  remedial  law,  and 
that,  as  such,  it  should  be  construed  largely.  Indeed,  the 
provisions  of  the  4th  section  would  be  nugatory,  did  they 
not  apply  to  a  case  like  the  present.  The  1st  section  pro- 
vides for  all  places  within  his  Majesty's  dominions;  but 
the  4th  vests  in  the  Judges  a  discretion  to  issue  a  commis- 
sion to  any  place  or  places  out  of  the  jurisdiction  of  the 
Court.  The  issuing  of  the  commission  must  depend  upon 
the  discretion  of  the  Court.  But  to  say  that  the  4th  section 
only  extends  to  places  within  his  Majesty's  dottiinionsi 
would  defeat  the  plainly  expressed  intention  of  the  Legisla- 
ture. 


Boll  AND,  B. — I  entirely  agree  with  the  rest  of  the 
Court.  It  is  impossible  not  to  see  that  the  policy  of  this 
act  is  to  avoid  the  difficulty  in  which  parties  formerly  were, 
who  were  desirous  of  examining  witnesses  abroad.  Be- 
fore this  statute,  the  examination  could  only  be  obtained 
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(except  by  consent)  through  a  Court  of  equity;  and  if  the  £*^f^  ^f  Pie^u, 
defendant  were  desirous  of  obtaining  the  examination,  he 
must  have  moved  to  stay  the  trial  in  the  Court  of  law.  I 
am  aware  of  the  difficulty  of  executing  such  commissions^ 
and  of  examining  witnessess  abroad ;  but  it  frequently  hap- 
pens, that  witnesses  who  are  unwilling  to  visit  this  coun- 
try, may  be  ready  to  give  their  testimony  if  examined 
abroad ;  and  the  parties  are  not,  merely  on  account  of  the 
difficulty,  to  be  deprived  of  their  legal  rights. 


DUCKETT 

(Bart.) 

V, 

Williams^ 


Rule  absolute  (a). 


(a)  The  terms  were  to  be  set- 
tled by  the  counsel,  and  if  they 
could  not  agree,  a  further  appli- 
cation was  to  be  made  to  the  Court. 


See  the  form  of  the  affidavit,  or- 
der, and  commission.  Price, Pract. 
App.  659—668. 


Simons  t?.  Folkenham. 

J.  HIS  was  a  country  cause,  in  which  issue  was  joined  in 
Hilary  Term,  but  no  notice  of  trial  was  given  for  the  en- 
suing assizes.  A  rule  nisi  for  judgment  as  in  case  of  a 
nonsuit  having  been  obtained  in  this  term — 

Sir  fFiUiam  Owen  shewed  cause,  and  contended,  that 
the  motion  was  premature.  He  cited  the  case  oiRedward 
V.  Way  (o),  and  the  rule  of  Court,  Easter  Term,  1824  (i), 
by  which  it  is  ordered  that  no  rule  for  judgment  as  in  case 
of  a  nonsuit  be  granted  in  the  next  term  after  issue  joined, 
unless  the  plaintiff  has  given  notice  of  trial,  and  neglected 
to  proceed  to  trial;  and  contended,  upon  the  authority  of 
Ooicfey  V.  Dean  {c) J  and  Spiers  v.  Parker  {d)^  that  the 


Where  issue  }9 
joined  in  an  is- 
suable term  in 
|i  country  cause, 
and  no  notice  of 
trial  is  given  for 
the  ensuing  as- 
siiesy  the  de- 
fendant cannot 
move  for  judg- 
ment as  in  case 
ofa  nonsuit,  un- 
til the  term  next 
after  the  second 
assizes. 


(a)  13  Price,  463. 
(6)  M'Clcl.  708. 


(c)  Antey  p.  18. 
{d)  lb.  n. 
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Exeh,  of  Pleat,  plaintiff  bad  been  guilty  of  no  default^  issue  baring  been 
^    joined  in  Hilary  Term^  an  bsuable  term^  and  no  notice  of 
Simons       trial  given  for  tbe  next  assizes. 

V. 
FOLKENHAM. 

Baylby^  B. — If  issue  is  joined  in  tbe  term  immediately 
before  the  assizes,  and  a  rule  of  Court  directs  tbat  judg- 
ment as  in  case  of  a  nonsuit  shall  not  be  granted  in  the 
next  term  after  issue  joined^  imless  notice  of  trial  bas  been 
given,  it  is  clear,  upon  every  principle  of  common  sense, 
tbat  judgment  as  in  case  of  a  nonsuit  cannot  be  moved 
for  in  a  country  cause,  where  no  notice  of  trial  has  been 
given,  imtil  tbe  term  after  tbe  second  assizes.  Tbe  rule 
means^  tbat  you  cannot  move  for  judgment  as  in  case  of 
a  nonsuit,  where  no  notice  of  trial  bas  been  given,  in  a  town 
cause,  until  the  second  term  after  that  in  wbicb  issue  is 
joined;  and,  in  a  country  cause,  until  tbe  term  after  tbe  se- 
cond assizes  after  issue  joined. 

Rule  discharged,  with  costs. 


Page  v.  Carew. 

AtubpcenOfteBi'  u OHN  JERVIS  moved  to  set  aside  the  service  of  the 
and  served  on^'  <^opy  of  the  subpOBna  in  this  cause.     The  process  was  test- 

^'Ae^defend''  ®^  ^^®  ^'^  ^^^'  ^*®  served  upon  the  19th  of  the  same 
ant  to  appear  month,  and  required  tbe  defendant  to  appear  before  tbe 
the  2i8t  day  of   Barons  on  Monday,  the  21st  day  of  March  instant. 

March  inttant :" 

•^The  Court  re-         ^^       ^     .  rwii 

fused  to  set  aside  Per  Curiam. — The  process  cannot  mislead;  in  its  pre- 
sent form  it  is  inconsistent,  but  if  the  words  ''  o( March** 
be  rejected,  it  will  stand,  tbat  the  defendant  is  to  appear 
on  the  21st  instant,  which,  by  reference  to  the  teste^  is  tbe 
month  of  May.  The  word  instant  could  not  be  rejected, 
because  the  23rd  of  March  is  not  in  term. 

Rule  refused. 


the  service. 
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Eich.  of  Pieoi, 
1831. 

Doe  d.  Lewis  v.  Thomas  Preece. 

liJECTMENT.     The   tenants  in   possession   were   C.  Upon  the  trial 

Preece  and  T.  Mutlow,  who  were  served  with  declarations  the*  aniluordrT^ 

in  ejectment,  and  appeared ;  but  the  defendant  was  after-  fendant)  pro-   . 

wards  permitted  to  come  in  and  defend  as  landlord.    C  the  tenants  in 

Preece  had  been  in  possession  of  all  the  property  for  near-  ^!^p^ru^of '^^ 

ly  forty  years,  up  to  the  year  1826,  when  she  let  a  part  to  ***®  property, 

Muilow.    When  the  cause  was  tried,  at  the  last  Lent  As-  ejectmenu  had 

sizes  for  Herefordshire,  before  Mr.  Justice  Park,  Godson,  prove^anadvewe 

for  the  defendant,  proposed  to  call  the  tenants  in  posses-  po««^»o"J 

sion  to  prove  an  adverse  possession  against  the  lessor  of  the  i^eid  to  be  in- 

plaintiff;  but  the  competency  of  these  witnesses  was  ob-  the  Court  refus- 

jected  to,  because,  by  giving  evidence  for  the  plaintiff,  they  ihe^quMUon  "^* 

were  upholding  their  own  possession;  Doe  d.  Foster  y.  whether  they 

.        ,  were  competent 

Williams  {a);  and  also,  because,  being  identified  with  the  to  prove  the 

defendant,  a  judgment  against  him  would  be  evidence  eacTother^e- 

airainst  them  in  an  action  for  mesne  profits,  particularly  *^*"*f  the  diV 

®  .  .  tinciion  had  not 

in  the  case  of  C  Preece,  who  held  the  whole  property  been  pointed  out 

until  th(B  year  1826.     The  witnesses  were  rejected,  and  intimated  an 

the  lessor  of  the  plaintiff  had  a  verdict.  Zv  °"  l!!'L. 

^  tney  were  not 


In  Easter  Term,  Godson  obtained  a  rule  nisi  for  a  new 
trial,  contending,  that,  as  the  landlord  was  the  only  defend- 
ant on  the  record,  the  tenants  were  admissible,  at  least  to 
prove  the  possession  of  each  other,  as  they  could  only  be 
liable  respectively  for  the  mesne  profits  of  that  part  which 
each  held. 

Russell,  Seijt.,  who  was  to  have  shewn  cause  with  Tal- 
Jourd,  after  stating  that  it  was  proposed  to  examine  the 
witnesses  without  any  qualification,  was  stopped  by  the 
Court,  who  called  upon — 

(«)  Cowp.  621. 

VOL.  I.  N  N 


competent  for 
any  purpose. 
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Eieh.  of  PieaSf       Godson,  to  support  his  rule. — He  admitted  that,  al- 

1831 

though  he  intended  to  confine  the  testimony  of  the  wit- 
nesses to  the  occupation  of  eaich  other^  and  did  not  intend 
to  examine  them  as  to  their  own  occupation,  he  had  not 
drawn  the  attention  of  the  learned  Judge  to  that  dis- 
tinction. 


Lord  Lyndhurst,  C.  B. — If  you  did  not,  at  the 
state  the  distinction  which  you  now  say  was  passing  in  your 
mind,  you  cannot  make  that  distmction  the  ground  for 
a  new  trial.  You  should  have  stated  at  the  trial  the  mode 
in  which  you  proposed  to  use  the  evidence  of  the  wit- 
nesses. 

Bayley,  B. — You  cannot  call  a  person  as  a  general  wit- 
ness, and  afterwards,  upon  his  rejection,  say  that  he  was 
intended  for  a  particular  purpose  only.  Howerer,  no  in- 
justice is  done  to  the  defendant;  for,  in  reality,  these  wit- 
nesses were  identified  with  the  premises  and  with  the  de- 
fendant, and,  being  tenants  in  possession  at  the  time  the 
ejectment  was  brought  and  served,  the  judgment  in  eject- 
ment would  be  evidence  against  them  of  the  title  of  the 
lessor  of  the  plaintiff^  in  an  action  for  mesne  profits. 

Rule  discharged. 


Anonymous. 

Suhin  ten^mties  R^^^^ARDS  moved  to  justify  bail  by  affidavit.     One  of 
of  the  dty  of      the  bail  was  described  as  residing  in  Somers  Toum. 

London  or  West" 
minstert  must 

justify  in  per-         Sir  fV.  Owcn  Submitted  that  the  bail  should  justifv  in 

son,  and  not  by  *  ^ 

affidavit.  pcrson,  and  referred  to  the  stat.  4  fF.  ^^  Af.  c.  4, «.  2, 

The  Master  said,  that  the  practice  was  conformable  to 
the  statute ;  and  upon  payment  of  costs  further  time  was  al- 
lowed for  the  bail  to  justify  in  person. 
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Exch.  of  Pitas, 

ia3i. 

Thomas  v.  Elder. 

1  HE  venire/acias  ad  respondendum  in  this  case  was  re-  Qiurre,  whether 
tumable  on  the  23rd  Mat/.  The  defendant  resided  in  Mid-  Ser'thTstatute " 
dlesex.   On  the  25th,  White  moved  for  a  distringas,  which  ™*y;»f »« '«- 

'  o      '  mediately  upon 

was  granted.     The  officer  hesitated  to  issue  the  writ,    Ac-  i^e  return  of 
cording  to  the  old  practice,  before  the  stat.  7  &  8  Geo.  4,      Semhiel  i\i9!t 
c.  71,  s,  5,  the  defendant  had  four  days  from  the  return  of  *^hicL"a%lil!*^^ 
the  venire  to  appear,  after  execution  of  the  process  of  ve-  s^  "?y  ***"® 

,  ^  after  the  return 

nire,  either  by  personal  service  of  the  Sheriff's  warrant  or  of  the  venire,  h 
summons  on  the  party,  or  by  leaving  it  at  his  place  of  of  the  Court 
abode:  by  the  statute,  where  the  defendant  is  served  per- 
sonally with  the  venire,  he  has  eight  days  to  appear  after 
the  return  thereof:  and  the  doubt  was,  whether  four  or 
eight  days  should  elapse  after  the  return  of  the  venire 
before  the  distringas  under  this  statute  issued;  or  whether 
the  distringas  might  issue  immediately,  upon  the  return 
of  the  venire. 

White  contended,  that,  upon  the  terms  of  the  statute,  it 
might  issue  immediately;  and  that  the  words  *'  within  eight 
days  after  the  return  thereof, "  applied  to  the  return  of  the 
distringas  and  not  to  the  return  of  the  venire,  which  could 
not  be  personally  served. 

Bayley,  B. — The  meaning  of  the  statute  may  be  this — 
where  the  defendant  is  personally  served  with  original  pro- 
cess, the  plaintiff  may,  if  the  defendant  does  not  appear 
within  eight  days,  appear  for  him;  or,  if  a  distringas  issue 
under  an  order  of  the  Court,  and  be  executed,  then,  within 
eight  days  after  the  return  of  the  distringas,  the  plaintiff 
may  appear  for  the  defendant:  reddendo  singula  singulis 
eight  days  after  the  return  of  process  personally  served,  and 
eight  days  after  the  return  of  the  distringas.     Before  the 

nn2 
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Ezch,  of  Pleat,  Fupt  bad  remoTcd  from  JViveliscombe  to  Exeter  about  the 

1831* 

year  18!£3.     He  cbanged  his  residence  six  or  seyen  times, 

and  carried  on  different  trades  in  Exeter.    In  the  month 

oiJune^  18^,  he  remoyed  to  a  shop  in  Fore  Street ^  Ex* 

eier,  to  which  his  son  Edwin  and  his  daughter  Anne  had 

removed  a  few  months  before,  and  in  which  the  business 

of  a  cheese,  bacon,  and  flour  shop  was  carried  on,  the  name 

of  E.  Dunn  §'  Co,  being  over  the  door.     Edwin  was  aged 

eighteen,  and  Anne  twenty-two. 

It  appeared  that  one  Shepherd,  a  provision  dealer  and 
grocer  at  Plymouth,  at  the  end  of  18^,  and  through  1830, 
had  supplied  Edwin  Dunn  with  bacon.  On  the  1st  nlune, 
1830,  he  sent  him  the  two  bales  of  bacon  in  question,  by 
the  waggon  from  Plymouth,  directed  to  E.  Dunn  ^  Co., 
Exeter*  This  bacon  arrived  at  the  waggon  warehouse  at 
Exeter,  but  never  was  taken  to  the  Fore  Street  shop.  E. 
Dunn  met  it  at  the  waggon  office,  and  his  father  being  then 
in  prison,  he  sent  it  on  to  his  imcle,  the  defendant,  at 
Wiveliscombe ;  at  which  place,  it  appeared,  that  E.  Dunn 
had  before  obtained  some  orders  for  bacon.  The  messen- 
ger under  the  commission  went,  on  the  8th  June,  to  the 
defendant  at  Wiveliscombe,  and  told  him,  that  he  came  for 
6ome  bacon  which  had  belonged  to  Stephen  Dunn,  the 
bankrupt,  and  asked  him  if  he  had  not  got  it.  The  de- 
fendant said  that  he  had  some,  but  none  that  belonged  to 
Stephen  Dunn;  it  had  come  from  Edwin* s  and  Anme^s  shop 
in  Exeter.  The  messenger  told  him  to  take  care  of  it,  and 
not  to  part  with  it,  as  more  would  be  heard  of  it;  and  told 
him  who  he  was,  and  shewed  him  his  warrant.  The  me8« 
senger  went  ajgain  to  the  defendant's  on  the  29th,  and  ask* 
ed  him  again  for  the  bacon.  He  then  said,  that  he  had  sent 
it  back  to  the  place  from  whence  it  came.  In  point  of  fact» 
the  bacon  had  been  sent  back  to  Exeter,  and  Shepherd^ 
the  vendor,  had  obtained  possession  of  it  at  the  waggon 
office  at  Exeter  on  paying  the  carriage. 

The  defence  being  that  the  shop  was  bond  fide  carried 
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on  by  the  children  of  the  bankrupti  the  learned  Judge  left  Exck.  of  pieas, 

that  point,  on  the  facts,  to  the  Jury,  holding  that  what 

took  place  at  fPtveliscombe  was  a  sufficient  conversion,  and 

telling  the  jury,  if  they  thought  the  business  and  stock  in 

trade  in  the  shop  in  Fare  Street  were  really  the  property 

of  Stephen  Dunn,  that  they  ought  to  find  for  the  pbuiH 

tiffs. 

The  Jury  having  found  a  verdict  for  the  plabtiffs,  da* 
mages  8/.,  Wilde,  Serjt.,  in  Easter  Term  last,  obtained 
a  rule  for  a  new  trial,  on  two  grounds— Jlrst,  that  there  was 
no  conversion ;  and  secondly,  that,  as  the  bacon  had  never 
been  delivered  at  the  shop,  and  had  been  supplied  on  the 
credit  of  E»  Dunn,  and  had  received  a  new  destination 
from  E.  Dunn,  it  could  not  pass  to  the  assignees;  or,  at 
least,  they  could  not  claim  it  without  indemnifying  him. 
On  the  first  point,  Alexander  v.  Southey  {a).  Green  v. 
Dunn  (6),  and  Wilson  v.  Anderton  (c),  were  cited. 

Crowder  and  Follett  now  shewed  cause. — On  the  evi- 
dence in  the  cause,  the  Jury  entertained  no  doubt  but  that 
the  property  and  business  in  the  shop  belonged  to  the 
bankrupt,  and  that  the  possession  and  apparent  ownership 
of  the  children  were  colourable  and  fraudulent.  Then,  what 
was  there  to  distinguish  the  bacon  in  question  from  that 
in  the  shop  ?  The  whole  was  in  the  order  of  the  bankrupt; 
and  Edwin,  the  son,  merely  acted  as  his  father's  agent.  He 
forwarded  the  bacon  exactly  as  his  father  would  have  done, 
and  in  pursuance  and  furtherance  of  the  business  of  the 
shop.  It  was  in  evidence,  that  E,  Dunn'had  been  before 
over  at  Wiveliscombe,  and  had  obtained  orders  for  bacon. 
Secondly,  the  learned  Judge  was  right  in  considering  that 
the  facts  proved  amounted  to  a  conversion.  The  messen- 
ger shewed  the  defendant  his  warrant,  and  demanded  the 
bacon;  and  when  the  defendant  said  that  it  had  come  from 

(a)  6  B.  &  A.  247.      W  3  Camp.  215,  n.      (c)  I  B.  &  Ad.  450. 
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^^'\M}*^*"'  *^^  "^^P  ^^  Edwin  and  Anne,  the  messenger  desired  him 

to  take  care  of  it  and  not  to  part  with  it«  as  more  would  be 
heard  about  it.  When  the  messenger  returned  subsequent- 
ly, he  found  that  the  defendant  had  sent  it  away.  Surely, 
if  the  demand  and  the  conduct  of  the  defendant  on  the  first 
occasion  did  not  amount  to  a  conversion,  the  subsequent- 
ly parting  with  the  bacon,  after  notice,  was  a  conversion. 
It  was  put  by  the  other  side,  that  he  wished  to  have  no- 
thing to  do  with  it,  and  that  he  could  not  be  made  a  bailee 
against  his  will.  He  must,  however,  take  the  consequences, 
if  he  choose  to  take  upon  himself  to  decide  the  question 
of  property.  He  receives  the  goods  from  the  bankrupt, 
and  he  chooses  to  take  upon  himself  the  disposition  of 
them.  In  the  present  case,  there  was  not  merely  a  conver- 
sion proved  by  demand  and  refusal  (a),  but  there  was  an 
actual  disposition  of  the  property.  Alexander  v.  Souihejff 
which  was  cited  when  this  rule  was  obtained,  is  not  at  all 
applicable. 

[Bayley^  B. — In  that  case  the  servant  had  no  posses- 
sion]. 

[Bolland,  B. — Mr.  Serjt.  FFt/icf^  contended,  that  the  de- 
fendant could  not  be  made  a  bailee  against  his  own  con- 
sent]. 

There  is  no  evidence  of  any  expression  of  dissent  on 
such  ground.  The  defendant  did  not  qualify  his  refiisal 
in  any  reasonable  way.  If,  on  the  demand  being  made,  he 
did  not  choose  to  be  a  bailee,  he  should  have  given  them 
up,  or,  at  least,  have  given  some  reasonable  excuse  for  re- 
fusing. He  might  at  least  have  said,  that  he  would  not 
hold  the  property;  but  he  acquiesced  in  the  direction  of 
the  messenger  to  take  care  of  and  keep  the  bacon,  and 


(a)  Baldwin  v.  Coles,  6  Mod.      ham  v.  Snow,  2  Sauod.  47  g,  were 
212;    Wilson  v.  Anderton,  1  Bam.      cited. 
&  Ad.  460;   and  note  to  WHbra- 
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then  he  took  upon  himself  to  decide  the  question  of  pro-  ^^\^f^^* 
perty,  and  disposed  of  the  goods. 

ErsJdne  and  Bere  in  support  of  the  rule. — The  defend- 
ant had  a  right  to  return  this  property  to  the  person  from 
whom  it  had  been  sent.     There  was  no  conversion  proved 
at  the  trials  and  the  question  as  to  the  property  in  the 
bacon  was  not  properly  left  to  the  Jury.     It  did  not  follow 
of  necessity^  that^  because  the  property  in  the  shop  belong- 
ed to  the  father^  the  bacon  in  question  also  belonged 
to  him.     That  question^  therefore,  should  have  been  left 
to  the  Jury.    Whilst  the  goods  were  in  the  uncle's  hands^ 
he  held  them  as  agent  of  Edwin,  who  had  a  clear  lien 
for  the  pricCi  for  which  he  had^  as  agent  for  his  father, 
rendered  himself  responsible.     Edwin  never  parted  with 
the  possession  so  as  to  divest  this  lien,  which  he  was  en- 
titled to  retain,  until  the  goods  reached  the  purchaser. 
The  defendant  held  them  as  his  agent,  and  might  insist 
upon  his  rights,  and  return  the  goods  to  him.    The  goods 
had  never  gone  out  of  the  possession  oi  Edwin;  for,  the 
possession  of  the  defendant  was  his  possession.   Then,  as 
to  the  conversion,  the  defendant  could  not  be  made  a  bailee 
against  his  will.     There  could  be  no  conversion  unless  it 
had  been  the  duty  of  the  defendant  to  keep  the  goods. 
He  was  not  bound  to  obey  the  direction  of  the  messenger, 
and  he  never  assented  to  it.     He  was  not  a  bailee  for  value, 
which  distingubhes  this  case  from  that  of  Barclay  v.  Dc" 
vereux  (a),  where  the  warehouseman,  a  bailee  for  value, 
had  misdelivered  goods  contrary  to  the  knowledge  which 
he  ought,  in  point  of  law,  to  have  had,  and  the  Court  held 
that  the  misdelivery  was  not  an  innocent  one.    The  pre- 
sent was  an  innocent  delivery  within  the  principle  of  that 
case,  and  did  not  amount  to  a  conversion. 

(a)  2  B.  &  A.  702. 
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^^\^.^^^»      Lord  Lykdhurst,  C.  B. — I  am  of  opinion  that  there 

ought  not  to  be  a  new  trial  in  this  case.  We  must  assume 
from  the  evidence  and  the  finding  of  the  Jury  in  this  case, 
that  the  business  in  the  shop  was  carried  on  by  the  chil- 
dren for  their  father,  the  bankrupt,  and  that  the  goods  in 
question  were  ordered  for  the  father  by  the  son,  as  agent 
for  his  father,  and  consequently,  in  point  of  law,  that  they 
were  ordered  by  the  father,  and  they  were  so  ordered 
that  they  might  ultimately  be  forwarded  to  Wiveiiseambef 
for  the  purposes  of  the  father's  trade.  I  thought,  on  the 
first  view  of  this  case,  that  Edwin  Dunn  had,  for  the  pur* 
pose  of  protecting  himself,  given  a  new  destination  to  these 
goods ;  and,  if  the  facts  of  the  case  had  borne  out  that  yieW 
of  it,  I  might  have  been  of  opinion  that  he  had  a  right  so 
to  protect  himself:  but  it  appears  that  this  bacon  was  for* 
warded  from  Exeter  to  Wiveliscombe  in  pursuance  of  the 
intention  with  which  it  was  purchased.  It  reached  its 
destination;  and  then  it  must  be  considered  as  having 
been  delivered  to  the  defendant  at  fFiveUscombe  by  the 
father,  and  all  control  over  it  by  Edwin  Dunn  was  at  an 
end. 

As  to  the  second  point,  it  is  said  that  there  was  no 
conversion.  In  consequence  of  the  bankruptcy  having 
transferred  the  property  to  the  assignees,  the  messenger 
goes  to  the  defendant.  He  does  not,  as  I  understand  the 
evidence,  distinctly  demand  the  goods;  perhaps  he  had  no 
means  of  immediately  carrying  them  away.  Having  ascer- 
tained, however,  that  the  goods  were  in  the  defendant's 
possession,  he  shews  him  his  authority,  and  gives  him  no- 
tice not  to  part  with  the  bacon.  It  might,  perhaps,  have 
been  competent  to  him  to  have  refused  to  keep,  or  to  have 
any  thing  to  do  with  it,  and,  had  he  done  so,  the  messenger 
would  probably  have  seized  the  goods;  but  he  makes  no 
such  refusal,  and  we  may  therefore  presume  that  he  ac- 
quiesced. Afterwards,  however,  on  the  application  of  Edwin 
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Dunn,  he  takes  upon  himself  to  deal  with  the  property,  and  Eich.  rfPtea$, 
Xo  determine  the  right  to  it,  and  he  sends  it  back.    I  think,     n...^^..!^ 
therefore,  that  these  facts  afforded  strong  evidence  of  a       Hawie« 
conversion;  and  that  the  rule  for  a  new  trial  ought  to  be        Dunn. 
discharged. 

Baylby,  B.--<-I  agree  that  this  rule  ought  to  be  dis- 
charged. In  the  first  place,  I  am  of  opinion  that  the  pro- 
perty had  duly  vested  in  the  father.  It  appears  from  the 
evidence,  and  is  found  by  the  Jury,  that  the  business  was 
the  business  of  Stephen  Dunn,  the  bankrupts  Edwin 
Dunn  represented  that  the  business  was  his ;  but  the  Jury 
were  of  opinion  that  it  was  the  father's.  The  son,  in  his 
evidence  at  the  trial,  did  not  make  any  difference  between 
ibis  and  the  other  property  in  the  business,  but  he  treated 
«11  as  standing  on  the  same  footing.  Therefore,  the  learn- 
ed Judge  was  perfectly  right  in  not  making  any  difference 
between  this  and  the  other  property. 

The  goods  in  question  were  originally  sold  on  the  ere- 
dit  of  the  son,  according  to  what  appeared  to  be  the  usual 
course  of  the  business.  They  were  originally  directed  to 
Exeter;  when  they  arrived  at  that  place,  they  received  a 
new  destination,  and  if  it  had  appeared  that  Edwin  had 
given  to  the  property  a  new  direction,  adversely  to  his  fa- 
ther, and  for  his  own  protection,  I  should  have  thought 
him  justified  in  so  doing,  and  that  he  would  have  been 
protected;  but,  instead  of  that,  the  new  direction  was  given 
in  furtherance  of  the  business  of  the  shop.  Thus,  Edwin 
appeared  to  act  in  this  transaction  as  the  agent  of,  and  for 
the  benefit  of  his  father,  and  the  property  vested  in  the 
father. 

Was  there  then  evidence  of  a  conversion  to  go  to  the  Ju- 
ry? It  appears  that  the  messenger  under  the  commission 
went  to  the  defendant,  and  asked  him,  "  have  you  not  got 
tome  bacon,  the  property  of  Stephen  Dunn''  The  de- 
fendant says,  **  No,  but  I  have  some  of  Edwin  and  Anne 


warranty. 
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Exch,  of  Pleat, 
1831. 

A/  f  n^  Doe  rf.  Thomas  v.  Jones. 

^.,  tenant  for  lljJECTMENT  on  the  demise  of  Charles  Thomas.— 
^^^remidndeTto  ^^  ^|jg  ^.^al,   before  Patteson,  J.,  at  the  Lent  Assizes 

B.J  hu  wife,  for  '  '       ' 

iife,remainderto  for  the  county  of  Mofimouth,  it  appeared^  that  the  land 

body  of  a  by  ^.  in  question  had  been  settled  upon  Adam  Thomas,  the 

c..*Ac^Minf  grandfather  of  Charles  Thomas,  the  lessor  of  the  plain^ 

A.  and  B.,  in  tiff,  for  life,  remainder  to  Catherine  Thomas,  the  grand- 

their  lifetime,  le-  . 

vies  a  6ne  ecme  mother  of  the  lessor  of  the  plaintiff^  for  life,  remainder 
prodamati^^^^  *o  t^e  heirs  of  the  body  of  Catherine  by  Adam  to  be 
cUu^"ofwa^*  begotten.  Catherine,  the  grandmother,  died  in  1788; 
ranty:  c.  tur-  Adam,  the  grandfather^  in  1802.  John  Thomas,  the  issue 
and  dies,  leaving  of  the  marriage  of  Adam  and  Catherine,  died  in  1822, 
lh^\he*riS"'  ^^^^S  o»«  son,  Charles,  the  lessor  of  the  plaintiff.  The 
entry  of  D.  was    defendant  put  in  a  conveyance  in  fee  of  the  land  in  ques^ 

taken  away  by        ^  * 

the  effect  of  the   tion,  by  lease  and  release,  dated  May,  1784,  from  Joht^ 

Thomas,  the  father  of  the  lessor  of  the  plaintiff,  to  J.  Price, 
the  party  under  whom  the  defendant  claimed.  The  re* 
lease  contained  a  covenant  to  levy  a  fine.  The  defendant 
also  proved  a  fine  sur  conusance  ^c«,  of  Easter  Term, 
1785,  levied  by  John  Thomas  to  J.  Price,  but  the  legal 
evidence  of  the  proclamations  was  not  given.  The  fine 
contained  a  warranty  in  the  usual  form.  A  verdict  having 
passed  for  the  lessor  of  the  plaintiff,  Maule,  in  Easier 
Term,  obtained  a  rule  to  enter  a  nonsuit,  against  whidi 
cause  was  now  shewn  by — 

Russell,  Serjt. — The  fine  in  question  was  levied  by  John 
Thomas  when  he  was  only  issue  in  tail.  His  mother,  Ca- 
therine, was  then  seised  of  the  estate  tail;  John  T^oma^had 
only  a  bare  possibility.  In  1802,  he  would  have  become 
tenant  in  tail  in  possession,  if  he  bad  not  disposed  of  his 
right.  The  title  of  the  lessor  of  the  plaintiff  arose  on  the 
death  of  John  Thomas  in  1822,  and  the  question  is  simply 
this,  whether  the  fine  levied  in  1785  can  bar  the  son  of  his 
right  of  entry  on  the  death  of  his  father.     It  is  perfectly 
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clear^  that,  in  1785^  John  Thomas  could  not  discontinue  Etch,  of  PUaas 

too  I 

the  estate  tail.     There  are  many  cases  establishing  this  *^    ' 

position,  which  are  cited  in  Doe  d.  Jones  v.  Jones  (a), 
where  the  present  Lord  Chief  Justice  of  the  Court  of 
King^s  Bench  mentions  it  as  a  general  rule,  ''  that  none 
shall  make  a  discontinuance  but  he  who  is  seised  of  an 
estate  tail  in  possession."  It  may  be  argued  that  the  fine 
operated  as  an  estoppel,  and  that  the  heir  in  tail  is  estop-* 
ped  from  saying,  that  partes  finis  nihil  habueruni.  The  an- 
swer is,  that  the  heir  in  tail  will  not  be  so  affected,  unless 
the  fine  be  levied  with  proclamations. 

[Bayleyt  B. — It  is  not  contended  that  the  fine  binds  by 
estoppel,  but  that  it  bars  the  entry.] 

If  the  issue  in  tail  be  not  barred  from  using  the  plea  of 
paries  finis,  ^C;  then  that  plea  is  clearly  made  out  in  the  pre- 
sent case.  It  must  therefore  be  contended  on  the  other 
side,  that  he  is  barred  from  using  that  plea.  The  statutes 
which  take  away  this  plea,  are  4  Hen.  7,  c.  24,  and  S2 
Hen.  8,  c.  36.  Now,  these  statutes  expressly  refer  only 
to  fines  with  proclamations.  In  all  the  books  of  authority, 
fines  with  proclamations  are  treated  as  the  only  fines  which 
affect  the  issue  in  tail  (b).  The  heir  in  tail  is  not  barred 
except  by  force  of  these  statutes.  In  Grant's  case,  cited 
by  Warburton,  J.,  in  Lampefs  case  (c),  ''  it  was  resolved, 
that  the  estate  tail  was  barred,  and  yet  the  conusor  had  but 
a  mere  possibility  to  have  an  estate  tail  at  the  time  of  the 
fine  levied;  and  that,  by  force  of  the  words  of  the  statute 
32  Hen.  8,  c.  36,  '  all  fines  levied  with  proclamations,  of 
any  manors,  &&,  before  the  time  of  the  same  fine  levied, 
in  anywise  entailed  to  the  person  or  persons  so  levying 
the  same  fine,  or  to  any  of  his  or  their  ancestors,'  &c. ;  and 
although  the  said  John  Grani  was  not  seised  by  force  of 
the  tail  at  the  time  of  the  fine  levied,  yet  by  reason  of  these 
words  (before  the  fine  levied  in  anywise  entailed),  an  estate 


(a)  1  B.  &  C.  241.  (b)  Shep.  Touch.  13, 14. 

(c)  10  Rep.  50  a. 
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R^ch.  of  Pleat,  tail  infuturo  is  comprehended^  and  cdl  that  by  force  of  the 

stdtutes.''  There,  the  issue  in  tail  might  have  said,  partes 
Jinis  nihil  habuerunt;  but  they  were  estopped  by  the  statutes. 
So  it  is  laid  down  in  Sheppard^s  Touchstone{a) — **  If  lands  be 
given  to  A.  and  the  heirs  male  of  his  body»  the  remainder 
to  B.  and  the  heirs  male  of  his  body,  the  remainder  to  the 
right  heirs  of  A,,  and  A.  doth  bargain  and  sell  this  land 
by  deed  indented  and  enrolled  to  T.  S.  and  his  heirs,  and 
after  levy  a  fine  upon  it,  sur  conusance  de  droit  come  ceo 
%c.^  to  him  and  his  heirs,  by  this  the  remainder  to  B.  is 
not  discontinued,  but  it  is  a  bar  to  the  estate  tail  by  the 
statutes,  and  causeth  the  estate  of  the  bargainee  to  last  so 
long  as  the  tenant  in  tail  hath  issue  of  his  body ;  but,  if  the 
fine  had  been  before  the  bargain  and  sale,  it  had  been  a 
discontinuance  of  the  remainder,  but,  in  neither  case,  a  bar 
to  him  in  remainder.*' 

Again,  in  the  same  book,  the  issue  in  tail  are  stated  to 
be  barred,  provided  the  fine  be  with  proclamations;  and  it 
is  said  that  the  issue  in  tail  are  barred  by  reason  of  the 
proclamations  (6). 

There  could  be  no  discontinuance;  for,  John  Thomas 
had  nothing  to  discontinue  at  the  time  the  fine  was  levied  by 
him,  and  he  did  no  act  which  could  work  a  discontinuance 
after  the  death  of  his  mother  and  father. 

But  some  use  was  attempted  to  be  made  of  the  warranty 
in  the  fine  levied  by  John  Thomas;  and  Coke  LiiileUm^  s. 
601 ,  was  cited  for  that  purpose : — *'  But  it  is  said,  that,  if  the 
tenant  in  tail  in  this  case  release  to  his  disseisor,  and  bind 
him  and  his  heirs  to  warranty,  and  dieth,  this  is  a  discon* 
tinuance  by  reason  of  the  warranty,"  The  commeiitary 
upon  this  section  shortly  gives  the  reason  why  the  additioD 
of  the  warranty  maketh  the  discontinuance,  rur.  **  If  llie 
issue  in  tail  should  enter,  the  warrantie,  whidi  is  so  modi 
&Touied  in  Uw,  wooM  be  destroyed;  and  dioefoie,  to 

(«)  Pbges  27,  S9.     (»)  Shep.  ToQdu  36,  7t]i  e^.  in  tke  bnKkets. 
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the  end  that,  if  assets  in  fee-simple  do  descend,  he  to  whom  ^^cf*-  of  pua», 

1831. 
the  release  is  made  may  plead  the  same,  and  bar  the  de- 
mandant/* 

In  the  present  case,  there  is  no  pretence  for  saying  that 
any  assets  descended.  Liti.  s.  618  shews,  that,  of  things 
which  lie  in  grant  and  not  in  livery,  no  discontinuance  can 
be  worked,  though  they  be  granted  by  fine  in  the  King's 
Court.  The  reason  given  in  the  commentary  to  the  above 
passage  is,  "  for  that  of  such  things  the  grant  of  tenant  in 
tail  worketh  no  wrong,*'  for  nothing  passes  but  what  is 
lawful,  ''and  every  discontinuance  worketh  a  wrong." 
Jfohn  TMomqs,  at  the  time  of  the  fine  levied,  had  no  estate 
in  any  thing  lying  in  livery  within  the  meaning  of  this 
doctrine.  Doe  d.  Christmas  v.  OUver  (a),  and  Weal  v. 
Lower  (b)  were  cases  of  contingent  remainder-men  infee^ 
and  the  present  question  is  not  affected  by  those  decisions. 

Maule  and  Busby  in  support  of  the  rule. — By  the  mar- 
riage settlement,  the  mother  had  a  vested  remainder  in 
tail,  and  her  son  had  a  mere  possibility,  like  the  son  of  te- 
nant in  fee.  The  cognisor,  therefore,  of  the  fine,  when  it 
was  levied,  was  a  stranger,  having  nothing  in  the  land.  At 
the  death  of  the  tenant  in  tail,  the  issue  would  have  had 
the  estate  tail  by  inheritance,  if  it  had  not  been  for  the  title 
conveyed  by  the  fine  to  those  under  whom  the  defendant 
claims.  On  the  subsequent  death  of  the  cognisor,  the 
title  of  the  lessor  of  the  plaintiff  is  supposed  to  have  ac- 
crued. The  question  therefore  will  be,  what  is  the  effect  of 
a  fine  without  proclamations,  levied  by  a  person  having  such 
a  bare  possibility  of  an  estate  tail,  as  in  the  present  case, 
when  the  estate  subsequently  comes  to  the  cognisor  of  the 
fine. 

The  fine  operated  as  an  estoppel  against  the  cognisor 
and  those  who  claim  under  him,  and  the  estoppel  would  be 

(a)  lOB.&C.  ISl.  (b)  Pull.  54. 

VOL.  I.  O  O 
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Exch,  of  Pleas,  the  estate.     It  is  true,  that  that  was  a  fine  with  proclain»» 

tion,  but  the  case  did  not  proceed  upon  that  ground. 
In  Weale  y.  Lower  (a),  it  was  agreed  that  the  contingent 
remainder  descended  to  the  cognisorls  heir ;  and  though 
the  fine  operated  at  first  by  conclusion,  and  passed  no  in- 
terest, yet  the  estoppel  bound  the  heir;  and  that,  upon  the 
contingency,  the  estate  by  estoppel  became  an  estate  in 
interest  of  the  same  effect  as  if  the  contingency  had  hap* 
pened  before  the  fine  was  levied  (6).  And  in  ZoueKs  case* 
though  the  fine  was  with  proclamations,  the  Court  felt  no 
difficulty  in  entertaining  the  position,  that  a  tenant  in  tail, 
out  of  possession,  might  well  levy  a  fine. 

But  the  warranty  in  the  fine  clearly  discontinued  the 
estate  tail,  at  least  as  against  the  issue  of  the  cognisor.  It 
cannot  be  argued  that  it  is  necessary  there  should  be  an 
estate  in  the  cognisor,  in  order  that  the  warranty  may  ope- 
rate. Collateral  warranty  was  taken  away  by  the  statute 
4  &  5  Ann.  c.  16,  s.  21 : — this  is  a  lineal  warranty.  Lord 
Coke  (c)  says,  a  warranty  lineal  is  a  covenant  real,  annexed 
to  tlie  land  by  him  who  either  was  owner  or  might  have 
inherited  the  land,  and  from  whom  his  heir  lineal  or  col- 
lateral might  by  possibility  have  claimed  the  land  as  heir 
from  him  who  made  the  warranty.  And  Liiileton  {d),  has 
this  passage, — "  And  note  that  every  case  where  a  man 
dcmandeth  lands  in  fee  tail,  by  writ  otjbrmedonf  if  any  of 
the  issue  in  tail  that  bath  possession^  or  that  hath  not  pos- 
session, make  a  warranty,  &c.,  if  he  which  sueth  the  writ 
o(  formedon  might  by  any  possibility,  by  matter  which 
might  be  en  fait,  convey  to  him,  by  him  that  made  the  war- 
ranty, per  formam  doni,  this  is  a  lineal  warranty,  and  no.t 
collateral.'*  Littleton  therefore  assumes  that  the  issue  in 
tail,  out  of  possession,  may  make  a  warranty.  Here  the 
cognisor  might  have  inherited  the  land.    The  estate  tail 


(w)  Roll.  54.  (6)  Fearnc  c.6,  8.6.  (c)  Co.  Lit.  3/0. 

(d)  Sec.  76. 
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afterwards  came  to  the  cognisor,  and  theoi  at  all  events,  EjccH.  of  Picas, 
the  warranty  became  annexed  to  the  land. 

The  effect,  then,  of  the  fine  in  this  case  would  be,  that 
it  would  operate  by  estoppel,  which  would  be  fed  by  the 
interest  subsequently  descending  in  the  cognisor,  or  work 
a  discontinuance  of  the  estate,  or  toll  the  entry  of  the  issue 
in  tail. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Lord 
Lyndhurst,  C.B. 

This  cause  was  tried  at  the  last  Assizes  for  the  county 
of  Monmouth,  and  a  motion  was  made  on  the  part  of  the 
defendant  to  set  aside  the  verdict  which  was  found  fur  the 
plaintiff,  and  to  enter  a  nonsuit.     The  estate  had  been 
settled  upon  the  grandfather  of  the  lessor  of  the  plaintiff 
for  life,  remainder  to  the  grandmother  in  tail;  afterwards, 
in  the  lifetime  of  the  grandfather,  and  during  his  seisin, 
the  father  levied  a  fine  come  ceo,  with  warranty,  but  (as 
we  must  take  it  upon  the  evidence  in  this  case)  without 
proclamations;  and  the  question  is,  whether  this  fine  with 
the  warranty  has  taken  away  the  right  of  entry  of  the  son; 
and  we  are  of  opinion  that  it  has.     We  cautiously  abstain 
from  saying  that  it  worked   a   discontinuance,    because^ 
though  the  entry  is  taken  away  as  to  the  issue  in  tail  as 
effectually  as  by  a  discontinuance,  it  is  not  taken  away  as 
to  a  remainder-man  or  a  reversioner  {a),  which  would  be 
the  case  upon  what  is  properly  a  discontinuance.  Littleton^ 
in  s.  C87,  states,  in  the  form  of  a  note,  that  an  estate  tail  can- 
not be  discontinued  but  where  he  that  makes  the  discon- 
tinuance was  once  seised  by  force  of  tne  entail,  unless  it  is 
by  reason  of  a  warranty ;  and  he  puts  this  case  as  an  in- 
stance.    If  there  be  grandfather,  tenant  in  tail,  father,  and 
son,  and  the  grandfather  is  disseised  by  the  father,  and 
the  father  make  a  feoffment  without  warranty,  and  die,  and 

(a)  1  Leonard,  83. 
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Uxch.  of  Pkaty  then  the  grandfather  die,  the  son  may  well  enter,  because 

this  was  no  discontinuance,  inasmuch  as  the  father  was  not 
seised  by  force  of  the  entail,  at  the  time  of  the  feoffment: 
and  upon  the  words  ''  unless  it  be  by  reason  of  a  warranty,** 
Lord  Coke  has  this  comment — ''  For,  in  many  cases,  a  war* 
ranty  added  to  a  conveyance  is  said  to  make  a  discontinu- 
ance ab  effectu,  although  he  that  made  the  conveyance 
was  never  seised  by  force  of  the  estate  tail,  because,  it  doth 
take  away  the  entry  of  him  that  right  hath,  as  a  discon- 
tinuance doth/'  And  after  noticing,  that,  had  the  father 
survived  the  grandfather,  the  son  might,  nevertheless,  have 
entered,  upon  the  father's  death,  he  adds,  ''  but,  if  the 
feoffment  had  been  with  warranty,  then  it  had  wrought 
the  effect  of  a  discontinuance.** 

In  Littleton 9  ss.  598,  601,  another  instance  is  put  of  the 
difference  which  a  warranty  occasions  by  taking  away  the 
entry  of  the  issue  in  tail.  If  tenant  in  tail  be  disseised, 
and  release  to  the  disseisor  (without  warranty),  this  is  no 
discontinuance;  but,  if  he  release  to  the  disseisor,  and  bind 
himself  and  his  heirs  to  warranty,  and  this  warranty  de- 
scends upon  his  issue,  this  is  a  discontinuance  by  reason 
of  the  warranty.  Lord  Coke  gives  the  reason  of  this : — 
*^  If  the  issue  in  tail  '*  he  says,  "  should  enter,  the  warranty, 
which  is  so  much  favoured  in  law,  should  be  destroyed ; 
and  therefore,  it  makes  a  discontinuance,  to  the  end  that, 
if  assets  in  fee-simple  do  descend,  he  to  whom  the  release 
is  made  may  plead  the  same,  and  bar  the  demandant;  by 
l^hich  means  all  rights  and  advantages  are  saved."  The 
reason  why  the  warranty  in  such  case  would  be  destroyed, 
may  be  elicited  from  Seymour's  case  (a),  for  that  case  es- 
tablishes this  position,  that  to  make  a  warranty  contribute 
to  work  the  effect  of  a  discontinuance,  it  must  be  annexed 
to  some  estate,  and  must  continue  so  annexed;  for,  the  in- 
stant that  estate  is  determined,  the  power  of  enforcing  the 

(a)  10  Co.  96.  a. 
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warranty  ceases.     To  what  estate,  then,  is  the  warranty  in  Exch.  of  Pka»^ 
this  case  annexed?     John,  the  cognisor,  had  no  estate 
when  he  levied  the  fine;  the  fine  operated  in  its  creation 
by  estoppel  only,  and  though,  upon  Adam's  death,  the  es< 
tate  which  John,  the  cognisor,  took,  would  feed  the  estop- 
pel,  it  would,  we  think,  feed  it  only  so  long  as  it  rightfully 
might — that  is,  during  Johns,  the  cognisors  life,  and  no 
longer.     And  though,  if  the  lessor  of  the  plaintiff  were  at 
liberty  to  insist  upon  this  point,  it  might  not  admit  of  an 
answer;  yet,  if  he  be  by  law  precluded  from  so  doing,  and 
if,  from  being  privy  to  John,  the  cognisor,  as  heir  in  tail, 
through  him  he  is  prevented  from  saying  that  the  parties 
to  the  fine  had  nothing  in  the  land  at  the  time  the  fine  was 
levied,  the  fine  will  have  the  same  effect,  as  against  him,  as 
if  the  parties  to  the  fine  had  been  seised  at  the  time  the  fine 
was  levied ;  and  we  are  of  opinion,  that,  by  law,  he  is  so  pre- 
cluded.   By  27  Edw.  1,  c.  1,  the  parties  to  a  fine  and  their 
heirs  were  prohibited  from  avoiding  a  fine  by  pleading,  that, 
before  and  at  the  time  of  the  fine,  and  afterwards,  the  de- 
fendants or  their  ancestors  were  always  seised ;  and  in  the 
caseof  fines  (a),  the  effect  of  this  provision  is  stated  distinctly 
to  have  been,  to  take  away  from  the  issue  in  tail  the  power  of 
averring  quod  partes  finis  nihil  habuerunL   Exception  had 
been  taken,  that  27  Edw.  1,  did  not  extend  to  heirs  in  tail, 
but  only  to  heirs  in  fee-simple;  to  which  it  was  answered, 
that,  although  the  issue  in  tail  was  not  barred  by  any  fine 
by  his  ancestor  before  4  Hen,  7,  yet  he  was  ousted  to  aver 
in  such  case  quod  partes  Jinis  nihil  habuerunt,  and,  being 
privy  and  heir  to  him  who  levied  the  fine,  was,  by  the  sta- 
tute 21  Edw.  1,  estopped  and  concluded  to  annihilate  the 
fine  of  his  ancestor  by  such  plea.     And  although  it  is  pro- 
vided by  the  statute  de  donis,  quod  Jinis  ipso  jure  sit  nullus, 
that  is  to  say,  to  bar  the  right  of  the  issue  in  tail,  yet  it  is 
an  estoppel  to  him  to  say  quod  partes  Jinis  nihil  habuerunt; 

(«)  3  Co.  89.  a. 
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Etch,  of  PUas,  and  he  refers  to  32  Edw.  3,  c.  17,  and  FUzherberi,  Esiop^ 

pelf  pL  280,  33  Edw.  3,  where  instances  of  such  estoppels 
occur.  In  Zouch  and  Bampfield's  case  (a),  it  was  said  \}y  the 
Justices,  that,  though  the  statute  de  donis  doth  avoid  the  fine 
as  to  the  foreclosing  of  the  issue  and  tail  of  hisfarmedon^  yet 
it  remaineth  in  force  to  restrain  the  heir  in  tail  from  averring 
3  thing  against  the  fine,  as  well  as  the  heir  in  fee-simple; 
and  in  all  cases  where  he  against  whom  a  fine  b  pleaded 
claims  by  him  who  levied  the  fine,  he  shall  not  have  the 
same  averment.  If  my  father,  tenant  m  tail,  or  tenant  in 
fee,  grant  the  land  by  fine,  and  afterwards  I  make  title  to 
the  same  land  by  the  same  ancestor,  I  shall  not  be  received 
to  say,  that  they  who  were  parties  to  the  fine  had  not  any 
thing  at  the  time  of  the  fine  levied.  Upon  these  authori« 
ties,  we  are  of  opinion,  that  the  lessor  of  the  plaintifi^,  who 
is  clearly  privy  to  John,  the  cognisor,  and  claims  as  heir 
in  tail  by  him,  is  estopped  from  saying,  that  there  was  not 
a  proper  seisin  at  the  time  this  fine  was  levied;  that  it 
must  therefore  be  taken,  as  against  him,  that  the  fine  ere-* 
ated  an  estate  to  which  the  warranty  was  annexed,  and 
that,  to  protect  such  warranty,  and  prevent  the  lessor  of 
the  plaintiff  from  destroying  such  estate,  and  thereby 
screening  any  assets  he  may  have  by  descent  from  claim 
under  such  warranty,  the  fine  in  this  case  had,  by  reason 
of  the  warranty,  the  effect  of  a  discontinuance;  that  the 
entry  of  the  lessor  of  the  plaintiff  is  consequently  taken 
away;  and  that  the  rule  for  a  nonsuit  ought  to  be  abso- 
lute* 

Rule  absolute. 

(a)  I  Leon.  83. 


not  a 
service 


c  71|  8.  5. 
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Exch.  of  Plear, 
1831. 

Hall  v.  Gumplb  and  Another. 

llIE  defendants  in  this  case  had  a  warehouse  at  Man*  Thefenriceofa 
Chester,  where  their  business  was  conducted  by  a  manager^  counting  house 
but  they  resided  at  Hamburgh,  and  had  no  dwellinfir-house  of  defendants, 
m  this  country.    On  the  31st  January,  a  venire  against  the  sidence  in  this 
defendants  was  left  with  their  manager,  at  their  warehouse^  ^ffid^'t" 
and,  no  appearance  having  been  entered,  on  the  23rd  Feb-  ^J[^*J'^*  . 
ruary  a  distringas  issued,  according  to  the  old  practice  of  ^nga»  accord- 
the  Court,  indorsed  to  levy  40*.     It  did  not  appear  from  course  o/the 
the  affidavits',  that  the  Sheriff  had  made  the  usual  return  ^^^^^^  Th^t 
ot  summoneri  feci  before  the  distringas  issued.     A  rule  the  old  mode  of 

,  ,  -  proceeding  by 

nisi  having  been  obtained,  to  set  aside  the  distringas  forir-  venire  and  dis-- 
regularity,  with  costs,  and  for  a  return  of  the  issues  levied —  Iway^ythe  sutL 

7  &  8  Goo,  4, 

Clarke  shewed  cause. — He  contended,  ^r*/,  that  the 
statute  7  &  8  Geo.  4,  c.  71,  s.  5,  did  not  affect  the  com- 
mon law  mode  of  proceeding  by  venire  and  distringas; 
Nicholson  v.  Boumas  {a),  Petty  v.  Smith  (6),  Kemp  v.  Sum- 
ner (c) — and,  secondly,  that  as  it  was  not  the  object  of 
this  proceeding  to  enter  an  appearance  for  the  defendants, 
it  was  sufficient  to  leave  the  process  at  their  counting-house 
with  their  accredited  agent;  Menzies  v.  Rodrigues  {d), 
Petty  V.  Smith;  more  particularly  as  foreigners  might, 
like  the  defendants,  obtain  credit  in  this  country,  and,  by 
residing  abroad,  avoid  the  process  of  this  Court,  which  had 
no  other  means  of  compelling  an  appearance. 

Richards,  contra. — It  is  true,  that  there  are  several  cases 
in  which  it  has  been  holden  that  the  old  course  of  pro- 
ceeding by  venire  and  distringcts  remains,  notwithstanding 


(a)  3  Price,  266.  (c)  Id.  405. 

(6)  2Y.  &J.  111.  {d)  1  Price,  92. 
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Exch,  of  Pleas,  the  positive  enactment  to  the  contrary.  But  this  Court  has 
1831.         latterly  inclined  to  a  different  opinion;  and  it  would  seem, 
from  the  case  of  Pitt  y.  Eldred  (a)»  and  the  cases  which 
have  followed   that  decision, -that  the  plaintiff  can  now 
only  have  a  distringas  by  complying  with  the  provisions 
of  the  statute.     But,  without  adverting  to  that  point,  this 
service  is  insufficient,  even  according  to  the  old  practice. 
Personal  service  was  not  required  (6),  but  it  was  necessary 
that  the  defendant  should  have  actual  notice,  or  that  the 
process  should  be  so  served,  as  to  afford  him  the  means 
of  knowledge.     Thus,  in  Petty  v.  Smith,  the  service  was 
at  the  counting-house  of  the  parties,  who  were  all  person* 
ally  served  but  one,  who  was  abroad,  and  the  distringas 
issued  against  the  partnership  goods.  The  partners  served 
were  conusant  of  the  claim.     So,  service  at  the  residence 
of  a  single  defendant,  who  was  abroad  at  the  time,  has 
been  holden  sufficient;  Brier  v.  Lansdoum  (e).  West  Y.DaU 
ton  {d)\   but  in  M*Nab  v.  Ingham  (e),  a  service  at  the 
counting-house  of  the  defendants,  by  leaving  the  venire 
with  their  clerk,  was  holden  to  be  insufficient,  because  the 
defendants  were  from  home  at  the  time,  though  they  were 
in  England.     Indeed,  it  is  contrary  to  principle,  that  the 
goods  of  a  defendant  should  be  taken  for  disobedience  to 
a  process  of  which  he  can  have  no  notice. 

Lord  Lyndhurst,  C.  B. — It  is  contrary  to  principle 
that  a  distringas  should  issue,  to  take  the  goods  of  a  de- 
fendant, without  any  notice  that  a  process  has  issued 
against  him.  Such  is  the  effect  of  the  practice  contended 
for.  But,  as  it  does  not  appear  whether  the  summons  has 
been  returned  by  the  Sheriff,  we  will  delay  our  judgment, 
in  order  that  that  fact  may  be  supplied. 

(a)  Ante,  p.  14?.  (c)  Bunb.  6/. 

(h)  Tidd,  166;  Man.  Pract.  18,         {d)  Forrest,  29. 
ID,  23.  (e)  2  Price,  76. 


TRINITY  TERM^  1  WILL.  IV.  5H 

Bayley,  B. — It  has  been  decided,  that  the  statute  51    Exch,  of  Pleas, 

1831 
Geo.SyC,  124,  does  apply  to  this  Court;  Moorev.  Taylor{a); 

and  the  stat.  7  &  8  Geo.  4,  c.  71,  s.  5,  is  similar  in  its  en- 
actment. At  all  events,  it  is,  even  according  to  the  old 
practice,  discretionary  with  the  Court  to  grant  or  refuse  a 
distringas;  M^Nab  v.  Ingham;  and,  if  the  latter  statute 
did  not  take  away  the  ancient  mode  of  proceeding,  the 
Court  may  regulate  its  practice  by  analogy  to  the  provi- 
sions of  the  act  of  Parliament.  If  the  statute  does  not  ap- 
ply, the  numerous  applications  for  writs  of  distringas  have 
been  unnecessary,  and  the  case  of  Pitt  v.  Eldred,  and  the 
subsequent  cases,  have  been  improperly  decided. 

Vaoghan,  B. — It  is  a  contempt  of  the  Court  not  to  ap- 
pear in  obedience  to  process,  and  upon  this  ground  the 
distringas  issues.  To  found  this  proceeding,  the  venire 
should  be  personally  served,  or  it  should  be  shewn  to  the 
Court,  that  the  defendant  kept  out  of  the  way  to  avoid 
the  service. 

Cur»  adv.  vult. 

The  return  o( summonerifeci  was  subsequently  produced, 
when — 

Bayley,  B.,  delivered  the  judgment  of  the  Court. — We 
have  considered  this  case,  and  are  of  opinion  that  the  ve* 
ntVewas  not  properly  served,  the  defendants  having  no  re- 
sidence in  this  country.  The  rule  must  ^e  made  abso- 
lute, with  costs,  the  defendants  undertaking  to  bring  no 
action. 

Rule  absolute. 

(a)  6  Taunt.  71,  n. 
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Exch.  of  Pleas, 
1831. 


Smith  and  Jago  v.  Browk. 


A  bui  for  b.ui.   Assumpsit  on  an  attorney's  bill  for  obtaining  a  bank- 

ne«s  by  two  at-  i  •/» 

tornies  in  part-   nipt  S  Certificate. 

ir^n^i^^^  At  the  trial,  before  Vaughan,  B.,  at  the  Westminster 
name  of  the       Sittings  in  this  term,  the  bill,  proved  to  have  been  deliver- 

fimif  11  a  fuffi- 

dent  subtcrip-  ed,  appeared  to  have  been  signed  by  Smith  for  himself  and 
statutes  3  Jae.  J^g^f  ^ho  had  been  his  partner  at  the  time  of  the  bosi- 
Geo.  2*  a  23^1-  ^^^^  done.    After  setting  out  the  items,  the  bill  concluded 

though  the  sig-     th  US : — 
nature  do  not 

contain  the  *'  This  and  the  foregoing  two  pages  contain  our  bill 

Christian  names  .      . 

of  the  partners,    against  you.  Smith  ^  Jago^ 

A  verdict  having  passed  for  the  plaintiffs — 

John  Williams  obtained  a  rule  to  enter  a  nonsuit,  on 
the  ground  that  the  bill  delivered  had  not  been  properly 
signed  within  the  provisions  of  the  statutes  3  Jac.  1>  c.7,  and 
2  Geo.  2,  c.  23,  s.  23,  he  referred  to  Collins  v.  Tremck  (a), 
Hill  V.  Humphries  (6),  Sinclair  v.  Curry  (c),  and  Taylor 
Y.Fenwick{d)f  and  urged,  that  the  Christian  names,  as  well 
as  the  surnames  of  each  of  the  partners,  ought  to  have  ap 
peared  in  the  signature. 

Talfourd  shewed  cause. — The  first  ground  on  which  this 
rule  was  obtained,  was,  that  the  provisions  of  the  statute  3 
Jac.  1,  were  not  complied  with.  That  objection,  however, 
is  clearly  disposed  of.  The  language  of  the  statute  is,  that 
**  all  attomies  and  solicitors  shall  give  a  true  bill,  &c.  of 
all  charges  concerning  the  suits  which  they  have  for  them, 
subscribed  with  his  own  hand  and  name."    This  provision 


(a)  6  B.  &  C.  394;   9  D.  &  R.         (c)  7  T.  R.  631. 
456.  (rO  3  B.  &  P.  653,  uotc,  and  7 

{h)  2  B.  &  P.  343.  T.  R.  cited  633. 
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only  applies,  therefore,  to  proceedings  in  suits.    The  pre-  ExcK  of  Pleas, 
sent  bill  is  for  business  done  in  proceedings  in  bankruptcy ;  ^ 

and,  if  there  were  no  other  statute,  it  is  quite  clear  that  no  Smitei 
bill  need  have  been  delivered,  though  this  bill  might  buown. 
perhaps  have  been  taxable  under  the  statute  !^  Geo.  S,  c. 
S3,  s.  23,  as  containing  the  items  for  the  Chancellor's  al- 
lowance. The  provisions  of  the  statutes,  however,  were 
sufficiently  complied  with  by  delivering  a  bill  in  the  name 
of  the  firm.  It  is  quite  clear  that  each  of  the  partners  had 
authority  to  sign  for  both,  and  it  is  not  pretended  to  be  an 
objection  that  each  partner  did  not  himself  subscribe;  but 
it  is  said  that  the  Christian  names  of  the  parties  ought  to 
have  been  stated  in  the  signature.  The  name  of  the  firm 
is,  however,  much  better  for  all  purposes  of  information. 
Section  22  of  the  same  act  (a),  requires  that  the  name  of 
the  attorney  suing  out  a  writ  shall  be  indorsed  thereon. 
Hundreds  of  writs  are  sued  out  by  attornies  in  partner- 
ship, and  they  are  always  indorsed  in  the  name  of  the 
firm,  but  no  motion  has  ever  been  made  to  set  aside  such 
writs  for  irregularity.  Several  cases  were  cited  in  moving 
for  the  rule  nisif  as  to  notices  to  be  given  to  magistrates 
under  24  Geo.  2,  c.  44;  but  the  case  oi  May  hew  v.  Locke  (b) 
is  much  more  applicable  to  the  present  question.  In  that 
case  the  attorney's  name  was  held  to  be  sufficiently  indors- 
ed by  putting  the  initial  only  of  the  Christian  name  before 
the  surname. 

[Bayley,  B. — There  is  one  case  where  one  of  the  initials 
of  an  attorney  who  had  two  Christian  names,  was  omitted]. 

[  Vaughan,  B. — That  was  the  case  of  James  v,  Stoift  (c). 
In  that  case,  Mr.  Justice  Holroyd  observed,  that  the  24 
G^o.  2,  c.  44,  required  the  name,  not  the  iiam^«,ofthe 
attorney  to  be  indorsed,  and  **  there  it  would  seem  that  the 


(a)  2  Geo.  2,  c.  23.  (6)  2  Marshall,  377;  7  Taunt.  63. 

(0  4  B.  &  C.  681 ;  6  D.  &  R.  625. 
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EjccIu  of  Pleat,  statute  did  not  require  the  Christian  name  of  the  attorney 
1831.  . 

^     to  be  indorsed  on  the  notice"]. 

Smith  The  Statute  3  Jac.  1  also  uses  the  word  name  in  the  sin- 

Bro^k.        gular,  and  the  case  of  James  y.  Swift  is  strongly  in  point. 

The  statute  2  Geo.  2,  c.  2S,  omits  the  name  and  requires 

the  handy  &c.    If  one  partner  has  a  right  to  sign  for  the 

other,  the  present  signature  is  clearly  sufficient  within  the 

latter  statute.     If  it  were  at  all  necessary,  this  might  be 

contended  to  be  a  convenient,  usual,  and  intelligible  (a) 

abreviation  within  the  provisions  of  the  IS  Geo.  2,  c  13, 

8«  5. 

John  Williams^  in  support  of  the  rule. — The  statute  of 
James  is  not  confined  to  suits.  Taking  the  recital  and 
enacting  parts  together,  it  would  clearly  include  charges, 
cases,  and  opinions  laid  before  Serjeants  and  counsel,  &cw 
Such  fees  and  charges  are  not  of  necessity  confined  to 
what  occur  in  the  progress  of  a  suit.  Mayhew  v.  Locke 
is  an  authority  in  the  defendant's  favour.  There,  the  in- 
dorsement of  2>.  Shuter  was  rendered  intelligible  by  the 
signature  of  David  Shuter  on  the  face  of  the  notice,  and 
yet  it  was  with  considerable  difficulty  and  after  much  dis- 
cussion that  the  Court  held  the  notice  sufficient. 

It  was  not  contended,  and  there  is  no  ground  for  con- 
tending, that  the  statute  of  James  has  been  repealed  by 
the  latter  statute.  That  point  was  recently  decided  in 
Heming  v.  IMlion  (b). 

[Bayley^  B. — The  statute  oi  James  has  been  held  to  ap- 
ply only  to  the  superior  Courts,  and  not  to  extend  to  busi- 
ness done  in  the  inferior  Courts  (c).  Can  it  apply  to  busi- 
ness done  in  bankruptcy?] 

The  two  acts  are  to  be  construed  as  in  pari  materid; 

(a)  Reynolds  v.  Ouwell,  4 Taunt  193.  (b)  I  M.  &  M.  529. 

(c)  CarUi.  147;  1  Show.  96;  1  Salk.  S6, 
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and  when  the  act  of  2  Geo.  2  mentions  the  word  subscribed,  ExcH.  of  Pietu, 
it  must  be  intended  as  meaning  subscribed  with  a  name,  as  ^ 

in  the  former  statute,  and  not  with  a  dash.  If  the  statute  Smith 
requires  the  name  to  be  subscribed,  it  cannot  be  satisfied  brown. 
without  the  Christian  name,  which  is  an  essential  part  of 
every  man's  name  in  England.  Statutes  of  this  nature  are 
to  be  construed  strictly,  as  in  Taylor  v.  Fenwici  (a),  **  this 
notice  given  under  my  hand  at  Durham ^^^  was  held  not 
su£Sciently  to  state  that  Durham  was  the  place  of  the  at- 
torney's abode.  In  the  present  case,  Jago^  one  of  the  at- 
tomies  suing,  has  not  signed  any  bill  at  all. 

Bayley,  B. — I  will  take  it  for  granted,  for  the  purposes 
of  this  question,  that  both  the  SJac.  1,  c.  7,  and  the  2  Geo. 
2,  c.  23,  are  in  full  force,  and  must  be  taken  to  regulate  this 
case.  The  first  of  those  statutes  enacts,  that  *^  all  attor- 
nies  and  solicitors  shall  give  a  true  bill  unto  their  masters  or 
clients,  or  their  assigns,  of  all  charges,  &c.,  concerning  the 
suits,  &c.,  subscribed  with  his  own  hand  and  name;**  and 
the  second  enacts,  that  the  **  bill  shall  be  subscribed  with 
the  proper  hand  of  such  attorney  or  solicitor/*  Now,  the 
question  in  the  present  case  is,  what  is  the  name,  with  re- 
ference to  these  acts,  of  the  parties  who  are  the  plaintiffs 
in  this  action.  A  man  may  have  a  Christian  name,  and 
commonly  use  it,  and  that  in  one  respect  is  part  of  his 
name;  but  he  may  also  have  a  partnership  name,  as  it  coik 
stantly  happens  in  bills  of  exchange  accepted  by  one  of  a 
partnership  for  the  firm,  where  the  name  of  the  style  or 
firm  is  used  to  bind  the  whole;  and  in  pleading  it  has  been 
usual  to  state  that  their  hands  are  subscribed.  In  all  these 
cases  the  word  name  may  be  predicated  of  what  is  written 
or  subscribed  without  the  Christian  names  of  the  partners 
being  used.  Now,  in  the  present  case,  it  seems  to  me  that 
the  proper  business  name  of  the  firm  has  been  used,  with- 

(a)  7  T.  R.  635. 
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^^iM^^^'  and  which  for  this  purpose  is  a  material  distmctioiiy  it  does 

not  pass  by  deUvery.   The  rule  does  not  apply  to  writings 


generally. 
Per  curiam. 


Rule  absolute. 


The  Court  will 
not  incresM  it- 
focf  npoQ  a  dlf- 
trimgat  tsraed 
upon  the  She- 
lilTs  retain  of 
tmwnmemtri  feci 
to  the  venire,  MC' 
cording  to  the 
old  conne  of 
the  Court — 
Semble. 


Pennell  9.  Kingston. 

A  VENIRE  having  been  served  in  this  case,  according 
to  the  old  course  of  the  Court,  a  distringas  issued,  upon 
the  Sheriff's  return,  to  levy  40#.,  and  Meeson  now  moved, 
upon  an  affidavit  of  debt,  to  increase  the  issues. 

[Bayley^  B. — Have  you  considered  the  effect  of  the 
Stat*  7  &  8  Geo.  4,  c.  71,  s.  5,  upon  the  ancient  mode  of 
proceeding  by  venire  and  distringas  ?] 

Meeson  then  insisted  that  the  statute  had  not  abrogated 
the  common  law  mode  of  proceeding,  but  was  merely  cu- 
mulative, and  permitted  a  plaintiff  who  followed  its  provi- 
sions to  enter  an  appearance  for  the  defendant.  Nicholson 
V.  Bovmus{a)f  Dwerryhouse  v.  Graham  {fi)^  Petty  v. 
Smith  (c),  and  Kemp  v.  Sumner  (</). 

Bayley,  B. — I  have  considered  those  cases,  and,  not- 
withstanding  those  decisions,  entertain  a  doubt  whether 
the  ancient  mode  of  proceeding  has  not  been  taken  away 
by  stat.  51  Geo.  3,  c.  124,  and  7  &  8  Geo.  4,  c.  71.  I  can 
make  no  order;  but  you  may  mention  it  to  the  Court. 

It  was  subsequently  mentioned  in  full  Court,  and  the 
Barons  were  of  opinion  that  the  cases  cited  did  not  dis* 


(a)  3  Price,  268.        (6)  lb.  d.        (c)  2  Y.  &  J.  111.         (rf)  Id.  405. 


TRINITY  TERM,  1  WILL.  IV. 


549 


Pennell 

V. 
KlNOSTOIC 


pose  of  the  difficulty  arising  upon  the  statute.  They  gave  ^'^a.  of  PUcu^ 
no  express  opinion  upon  the  pointy  but  refused  to  or- 
der the  issues  to  be  increased,  because  they  might  be 
called  upon  to  supersede  the  distringas  in  pursuance  of 
an  express  enactment  upon  the  subject.  They  said, 
that  a  plaintiff  might  obtain  a  distringas  by  complying 
with  the  act ;  but  that,  if  he  proceeded  at  common  law,  he 
must  do  so  of  his  own  authority,  and  the  Court  would 
not  assist  hioL 

Rule  refused  (a). 


(a)  In  Mkhaelmat  Term,  Price 
made  a  similar  application,  as  a 
motion  of  course,  which  was  grant- 
ed ;  bat  the  Court  haTing  subse- 
quently ascertained  the  nature  of 


the  motion,  stayed  the  rule,  and 
directed  the  application  to  be  re- 
newed at  the  sittings  after  the 
term. 


Farebrother  and  Another  r.  Worsley  and   Others, 

Executors  of  Hirst,  deceased. 

CLOVEN  ANT  by  the  Sheriff  of  Middlesex  ^  against  the  Where  a  Sher- 
executors  of  a  deceased  surety  of  a  bailiff.     The  declara-  Ihe^d^dfp-'* 
tion  set  out  an  indenture,  dated  the  28th  September^  1826,  poinringhim 

bailiflT,  cove- 

between  the  plaintiffs,  as  Sheriff  of  Middlesex^  of  the  one  nanted  (inter 
part;  and  Joshua  Hirsts  the  younger,  Worsley  the  de-  sherifftSe  awu 
fendant,  J.  N.,  D.  R.,  R.  T.,  W.  C,  and  J.  Hirst,  the  ;"d  charge,  of 

defending  any 

elder,  since  deceased,  of  the  other  part;  by  which  the  action,  or  of  pro> 

■ecu  ting  or  op- 
posing any  mo- 
tion, &c.,  touch- 
ing or  concerning  any  matter  wherein  the  bailiff  should  act,  or  astume  to  act  at  bailiff',  to  the  said 
SheriiF;  and  afterwards,  in  the  same  deed,  covenanted  to  indemnify,  &c.,  the  Sheriff,  against  all 
acdons,  costs,  &c,  &c.,  which  might  be  commenced,  &&,  or  which  he  might  suffer,  pay,  or  be  lia- 
ble to,  for  or  by  reason  of  the  executing,  not  executing,  returmng,  or  not  returning^  or  ndt-retum  of 
tmy  writ,  process,  mandate,  precept,  or  warrtmt,  occasioned  by  the  act  or  default  of  the  said  bailiff; — 
Held,  that  the  covenant  was  not  confined  to  the  wrongful  act  of  the  bailiff,  but,  that  it  extended  to 
protect  the  Sheriff  from  the  costs,  &c.,  which  he  had  incurred,  from  an  action,  &c.,  having  been 
prosecuted  against  him,  in  consequence  of  a  return  made  by  him  to  a  writ,  on  instructions  for  the 
KCam  given  by  the  bailiff,  though  those  instmctioni  were  corzect  and  proper. 

pp2 
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Sxeh.  of  PUat,  plaintiffs,  at  the  instance  and  request  of  &e  said  J.  H. 
*     the  younger,  and  in  consideration  of  the  covenant  and 

Farebrother  agreement  thereinafter  entered  into,  &c.,  did  nominate  and 
WoRSLET.  appoint  the  said  J.  H.  the  younger,  to  be  one  of  the 
bailiffs  of  the  said  Sheriff  (during  the  pleasure  of  the  said 
Sheriff),  permitting  him  to  receive  to  his  own  use  all  law- 
fill  fees  usually  received  by  Sheriff's  baiUffs  in  the  said 
county  of  Middlesex ^  but  reserving  to  the  said  Sheriff  the 
poundage  and  such  other  fees  and  profits  on  writs  of  ex- 
ecution and  extent  as  had  been  usually  received  by  the 
Sheriff  of  the  said  county  of  Middlesex ^  and  all  such  other 
fees  and  emoluments  to  the  said  Sheriff  belonging;  and,  in 
consideration  of  the  premises,  the  said  J.  H.  the  younger, 
&c.,  &c.,  (the  said  parties  of  the  second  part),  for  them- 
selves jointly  and  severally,  and  for  their  several  and 
respective  heirs,  executors,  &c.,  did,  and  each  of  them 
did  covenant,  &c.,  to  and  with  the  said  plaintiffs  and  each 
of  them ; — 

That  the  said  bailiff  should  duly  execute  all  warrants 
or  mandates  to  him  directed  by  the  said  Sheriff,  his  under- 
sheriff  or  deputies,  or  any  of  them,  in  the  name  of  the  said 
Sheriff; 

That  the  said  bailiff  should  give  regular  instructions  in 
writing,  for  the  return  of  all  writs  or  process,  in  all  cases  in 
which  warrants  should  have  been  executed  by  or  directed 
to  the  said  bailiff; 

That  the  said  bailiff  should  and  would  forthwith  pay  to 
the  said  Sheriff,  under-sheriff,  or  deputies,  all  monies  re- 
ceived by  the  said  bailiff  on  any  arrest  or  levy  by  him 
made,  or  with  which  he  should  be  entrusted  for  the  said 
Sheriff,  without  deduction;   . 

That  the  said  baiUff  should,  in  all  things,  truly,  lawfully, 
and  honestly  demean  and  behave  himself,  as  bailiff  as  afore- 
said, and  in  due  and  lawful  manner  all  and  every  the  law- 
ful commands  or  directions  of  the  said  Sheriff,  his  under- 
sheriff,  and  their  deputies,  touching  any  manner  of  service 


TRINITY  TERM^   1  WILL.  IV.  551 

incident  or  belonging  to  the  said  office  of  Sheriff^  should  Ej^cH.  of  PUas, 
and  would  execute  and  perform ;  *  ^ 

That  the  said  baiUfF  should  and  would  well  and  truly  Farebrother 
pay  to  the  said  Sheriff,  his  under-sheriff,  or  deputies,  or  worslby. 
one  of  them*  the  costs  and  charges  of  defending  any  ac- 
tion, and  of  prosecuting  or  opposing  any  motion  in  or  ap- 
plication to  the  Court,  touching  or  concerning  any  matter 
wherein  the  said  bailiff  should  act,  or  assume  to  act,  as 
bailiff  to  the  said  Sheriff; 

That  the  said  baiUff  and  his  sureties,  some  or  one  of 
them,  should  indemnify  the  said  Sheriff  and  his  under- 
sheriff,  or  deputies,  from  all  damages,  loss,  costs,  and 
charges,  which  they,  or  either  of  them,  should  or  might 
suffer,  sustain,  or  be  put  unto,  or  be  liable  to  suffer,  sus- 
tain, or  be  put  unto,  for  or  by  reason  of  the  payment  of 
any  money  by  the  said  Sheriff,  under-sheriff,  or  deputies, 
to  any  person  or  persons ;  or  by  reason  of  any  return  to 
any  writ  or  process  made  by  the  said  Sheriff,  under-sheriff, 
or  deputies,  at  the  request  of  the  said  bailiff; 

And  that  the  said  bailiff  and  his  said  sureties,  some  or 
one  of  them,  their,  or  some  or  one  of  their  heirs,  executors, 
or  administrators,  should  and  would  save  harmless  and 
indemnify '  the  said  Sheriff  and  under-sheriff  from  and 
against  all  actions,  suits,  fines,  amerciaments,  penalties, 
contempts,  forfeitures,  loss,  costs,  charges,  and  expenses, 
which  might  be  commenced,  prosecuted,  imposed,  or  set 
upon  them,  or  either  of  them,  or  which  they,  or  any  or 
either  of  them  might  suffer,  pay,  or  be  liable  unto,  for  or 
by  reason  of  the  executing,*  not  executing,  returning,  or  not 
returning,  or  mis-return  of  any  writ,  process,  mandate, 
precept,  or  warrant,  occasioned  by  the  act  or  default  of  the 
said  bailiff;  or  by  reason  of  execution,  escape,  or  any  other 
cause  whatsoever  happening  by  the  act  or  default  of  the 
said  bailiff. 

The  declaration  then  stated,  that,  by  virtue  of  the  said 
indenture,  the  said  J.  H.  the  younger,  afterwards,  to  wit, 
n  &c.|  at  &c.,  became  and  was  one  of  the  bailiffs  of  the 
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EfcA.  cf  Pkm^  said  plaintiffs  then  and  diere  beiag  Sheriff  of  the  said 
^     coonty  of  Middlesex;  and  that  after  the  making  of  the 

FjimuKOTBEK   said  indenture,  and  whilst  the  said  plaintiffi  were  Sheriff 

of  the  said  coonty,  and  whilst  •/.  H.  the  younger  was  one 
of  the  bailiffs  of  the  said  plaintiflb  as  such  Sheriff,  to  wit, 
on  the  2nd  May^  1827,  ^  fieri  fa^oM  was  issued  out  of  the 
Kings  Bench,  commanding  the  said  Sheriff  to  cause  to  be 
levied  of  the  goods  and  chattels,  in  his  bailiwick,  of  A,  H. 
Chambers f  a  debt  of  16,000^  and  7/.  damages,  recovered 
by  H.  JViltan  against  him;  that  the  writ  was  duly  in- 
dorsed to  levy  1825/.  \0s.  5d.,  and  on  21st  May,  1827,  at 
&c.  was  delivered  to  the  plaintiffs,  as  such  Sheriff,  to  be 
duly  executed ;  and  that  by  virtue  thereof  they  issued  their 
warrant  to  said  J.  H.  the  younger,  then  being  one  of  the 
said  bailiffs  of  the  said  Sheriff,  thereby  commanding  him 
to  levy  the  said  debt  and  damages,  so  that  the  said  Sheriff 
might  have  the  money  at  the  return,  to  render  to  Wilion; 
that  the  warrant  was  deUvered  to  J.  H.  the  younger,  to 
be  executed,  and  that  the  said  •/.  H,  the  younger,  act- 
ing and  assuming  to  act  as  bailiff  of  the  said  plaintiflb 
so  being  Sheriff  as  aforesaid,  and  for  the  purpose  of  exe- 
cuting such  warrant,  afterwards,  to  wit,  on  &c.,  at  &c., 
before  the  return  of  the  said  writ,  and  within  the  baili- 
wick of  the  said  Sheriff,  did  seize  and  take  divers  goods 
and  chattels,  then  in  the  possession  of  F.  Bemasconi, 
&c.,  of  the  value  of  20,000/.,  but  did  not  levy  thereout 
the  sum  indorsed  on  the  said  writ,  or  any  part  thereof; 
and  that  before  the  time  of  the  said  seizure  last  men- 
tioned, to  wit,  on  the  19th  November,  1825,  at  &c.,  a  cer- 
tain commission  of  bankrupt  had  been  awarded  and  issued 
against  the  said  A,  H,  Chambers;  and  the  said  F.  Bemas- 
coni,  &c.,  at  the  time  of  the  said  seizure,  held  and  claimed 
possession  of  the  said  goods  and  chattels  so  seized,  as  as- 
signees of  the  estate  and  effects  of  the  said  A.  H.  Chambers 
in  the  said  writ  named,  under  the  said  commission,  to  wit, 
at  &c.;  and  the  said  plaintiffs  say,  that  afterwards,  to  wit. 
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on  the  2Srd  May^  1827,  at  &c.|..a  certain  rule  was  made  Exch.  of  PUat, 
by  the  said  Court  of  King*s  Bench^  whereby  the  said  plain-  ^ 

tiffs.  Sheriff  as  aforesaid,  were  ordered  by  the  said  Court  Farebrothbr 
to  return  the  said  writ;  and  thereupon,  afterwards^  in  Ecu^  worsley. 
ier  Term,  in  the  year  last  aforesaid,  at  &c.,  the  said  plain- 
tiffs, Sheriff  as  aforesaid,  did  move  the  Court,  that  the  said 
rule  to  return  the  said  writ  might  be  enlarged  until  the 
said  Sheriff  should  be  indemnified  to  the  satisfaction  of 
the  Master;  and  such  proceedings  were  thereupon  had  in 
the  same  Court,  in  respect  of  the  said  motion  touching  the 
said  writ  and  the  return  thereof,  that  the  said  plaintiffs 
were  thereby  then  put  unto  divers  large  costs  and  charges 
about  the  same  motion,  to  the  amount  of  a  certain  large 
spm  of  money,  to  wit,  the  sum  &c.  Averment  of  notice 
to  J.  H.  the  younger,  and  request  to  him  by  the  plain- 
tiffs to  pay  them  the  said  costs  and  charges  to  which 
they  had  been  so  put  as  aforesaid  The  declaration  then 
stated,  that,  by  reason  of  the  said  seizure,  and  of  the 
acts  of  the  said  J.  H.  the  younger  done  in  and  about 
the  executing  of  the  said  warrant,  the  said  F.  Bernas* 
ami,  &c.,  afterwards,  to  wit,  &c.,  commenced  and  pro- 
secuted in  the  said  Court  of  King's  Bench  a  certain  ac- 
tion of  trespass  against  the  said  now  plaintiffs  and  the  said 
JI,  Wilton^  in  consequence  whereof  the  said  plaintiffs  did 
afterwards,  to  wit,  &c.,  make  an  application  in  and  to  the 
said  Court,  to  stay  the  proceedings  in  the  said  action  of 
trespass^  until  they  the  said  Sheriff  should  be  indemnified; 
and  such  proceedings  were  thereupon  had  in  the  same 
Court  touching  the  said  application,  that. the  said  plaintiffs 
were  thereby  there  put  to  divers  other  large  costs  and 
charges  about  the  same  application,  to  the  amount,  &c. 
Averments  of  notice  and  request  as  before. 
The  declaration  (a),  then  averred,  that  the  said  J.H,  the 


(a)  There  were  six  other  breaches;  as  to  which  no  question  arose  on 
the  present  occasion. 
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**<^*- */ ^'*«'»  younger,  as  such  bailiff  as  aforesaid,  after  the  making  thtf 
s....^^^.^     said  seizure,  and  before  the  return  of  the  said  writj  to  wit, 

Farebrother  &c.,  instructed  the  said  plaintiffs  as  such  Sheriff,  and  re- 
WoRALEY.  quested  them  to  return,  and  the  said  plaintiffs,  as  such  She- 
riff, did,  by  his  instructions,  and  at  his  request,  then  and 
there  return  upon  the  said  writ,  that  the  said  A.  H.  Cham" 
berSi  in  the  said  writ  named,  had  not  any  goods  or  chattels 
in  the  said  Sheriff's  bailiwick,  whereof  the  said  Sheriff 
could  cause  to  be  levied  the  debt  and  damages  in  that 
writ  mentioned,  or  any  part  thereof;  by  reason  whereof 
the  said  H.  Wilton  afterwards,  to  wit,  in  Hilary  Term, 
1828,  commenced  and  prosecuted,  in  the  Court  of  Excke- 
guer,  to  wit,  &c.,  a  certain  action  on  the  case  against  the 
said  plaintiffs,  for  the  recovery  of  the  damages  alleged  to 
have  been  sustained  by  the  said  H.  WiUon  by  reason  of 
the  said  return  so  made  by  the  said  plaintiffs  upon  the  said 
writ,  and  of  the  non-execution  tliereof ;  and  such  proceed- 
ings were  thereupon  had  in  the  said  Court  of  his  late  Ma- 
jesty, in  the  said  last-mentioned  suit,  that  the  said  now 
plaintiffs,  by  reason  thereof,  did  suffer,  sustain,  and  were 
put  unto  divers  other  large  damages,  losses,  costs,  and 
charges,  to  the  amount  of  500/.,  in  and  about  defending 
the  said  last-mentioned  action,  and  incidental  thereto :  of 
all  which  several  premises,  the  said  J^  H.  the  younger, 
afterwards,  to  wit,  on  &c.,  at  &c.,  had  notice,  and  was 
then  and  there  requested  by  the  said  plaintiffs  to  pay  them 
the  damages,  losses,  costs,  and  charges  which  the  said  plain* 
tiffs  had  so  suffered,  sustained,  and  been  put  unto,  as  last 
aforesaid,  and  to  indemnify  them  from  and  against  the 
same,  to  wit,  at  &c. 

The  second  (a)  plea  to  the  breach  in  question  was,  that 
the  said  A,  H,  Chambers  had  not,  at  any  time  from  the  de- 
livery of  the  said  writ  of  fieri  facias  in  that  breach  men- 


Co)  The  iirst  plea  took  issue  on  the  fact  of  the  instmctioos  to  the 
Sheriflf  to  return  the  writ. 
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tiohed,  before  the  said  return  thereof,  any  goods  or  chat«  £xeh.  of  PUas, 

1831 
tcls  in  the  bailiwick  of  the  said  Sheriff,  whereof  the  said  ^ 

Sheriff  could  cause  to  be  levied  the  debt  and  damages  in  Farbbrothbb 

that  writ  mentioned,  or  any  part  thereof.  Worslet. 

Demurrer  and  joinder. 

.  Burchell  for  the  plaintiffs. — If  this  plea  were  to  suc- 
ceed, it  would  be  impossible  for  a  Sheriff  to  protect  him* 
self;  for,  the  present  covenant  has  been  framed  expressly 
for  the  purpose  of  protecting  the  Sheriff  from  the  conse- 
quences of  all  returns  and  acts  of  the  bailiff  by  which  loss 
or  injury  may  be  sustained  by  the  Sheriff;  and  it  is  inten- 
tionally not  confined  to  the  mis-returns  or  wrongful  acts  of 
the  bailiff.  The  covenant  is,  that  the  bailiff,  or  his  sure- 
ties, should  indemnify,  &c.,  the  Sheriff  against  all  actions 
and  loss,  &c.,  which  might  be  commenced,  &c.,  or  which 
he  might  be  put  to,  &c.,  or  be  liable  unto,  for  or  by  rea- 
son of  the  executing f  not  executing ^  returning ^  or  not  re- 
turnings  or  mis-return  of  any  writ,  ^c,  occasioned  by  the 
act  or  default  of  the  said  bailiff,  or  by  reason  of  any  exe- 
cution, escape,  or  any  other  cause  happening  by  the  act  or 
default  of  the  said  bailiff 

The  object  of  this  provision  was,  to  make  the  bailiff  run 
the  risk  of  all  suits  which  should  be  brought  against  the 
Sheriff  for  his  acts,  whether  rightful  or  wrongful.  The 
present  was  a  risk  of  office  brought  on  the  Sheriff  by  the 
act  of  the  bailiff,  and  falls  within  the  meaning  of  the  co- 
venant, which  was  intended  to  protect  the  Sheriff  from  the 
consequences  of  all  rightful  acts  of  the  bailiff. 

This  is  not  like  the  cases  of  covenants  for  title  on  the 
sale  of  a  real  estate,  where  the  covenant  has  been  held  not 
to  extend  to  guard  the  estate  from  wrongful  acts;  here 
there  is  a  consideration  for  covenants  against  all  acts, 
rightful  or  wrongful;  for,  the  office  of  bailiff  is  a  continuing 
office,  and  he  gets  a  profit  on  each  act,  and  this,  therefore, 
may  well  be  taken  to  be  a  covenant  as  to  each  particular 
act. 
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^ch.rf  Pleas,      The  word  return  must  mean  rightful  return,  or  else  what 

N      V  '  "^     is  the  use  of  the  subsequent  words  mis-return,  and  no  re- 
Farebrothbr   turn  ? 

WoRiLET.  [Baylet/f  B. — Try  it  in  this  way:  Could  the  Sheriff  re- 

cover the  extra  costs  in  an  action  in  which  he  succeeds?] 

Yes;  or  if  he  were  to  succeed  and  recover  costs  against 
an  insolvent,  it  is  submitted  that  this  instrument  would 
protect  him.  The  whole  scope  of  the  covenant  is  to  put 
the  bailiff  in  the  place  of  the  Sheriff,  and  the  words  ought 
to  be  taken  most  strongly  against  the  covenantor.  The 
instructions  from  which  to  make  the  return  of  the  writ,  are 
surely  the  act  of  the  bailiff,  and  against  his  act  the  cove* 
nant  expressly  protects  the  Sheriff.  By  a  preceding  cove- 
nant, also,  the  Sheriff  is  to  be  indemnified  against  the  costs 
or  charges,  &c.,  &c.,  touching  or  concerning  any  matter 
wherein  the  bailiff  should  actf  or  eusume  to  act,  as  baU^ 
to  the  said  Sheriff. 

Manning,  contra* — This  is  an  attempt  to  fix  the  execu- 
tor of  a  deceased  surety,  contrary  to  the  policy  of  the  law, 
and  the  contract  of  the  parties.  The  poundage  is  the  legal 
indemnity  to  the  Sheriff  against  the  risks  of  office ;  and  this 
he  reserves  to  himself,  whilst  he  attempts  to  throw  on  the 
surety  the  risk  which  the  law  intends  that  he  should  bear. 
But  the  words,  "  occasioned  by  the  act  or  default  of  the 
bailiff,"  &c.,  over-ride  the  whole  of  the  preceding  clause. 
The  word  "  default "  clearly  means  a  wrongful ''  not-doing ;" 
and  then  the  word  ''  act,"  on  which  reliance  has  been  placed, 
will  me^n  a  wrongful  doing.  So,  the  common  covenant  for 
quiet  enjo3anent  without  the  let  of  grantor,  &c.,  or  any 
other  person  soever,  is  confined  in  construction  to  the  law^ 
ful  let  only  (a).  If  such  construction  arises  from  the  nature 
of  the  instrument  on  the  covenant  for  title,  surely,  d  mulio 
fortiori,  the  words  *'  by  the  act  or  default  of  the  bailiff,"  must 
be  construed  to  confine  the  indemnity  to  the  wrongful 

(a)  Dudley  v.  FoUiat,  3  T.  R.  584. 
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act,  or  default  of  the  bailiff.    A  correct  or  true  return  Stek.  rf  PUat, 
by  the  bailiff  to  the  Sheriff  can  never  come  within  this     .   ^°^**  ^ 
provision.  Farebrother 

But  a  preceding  covenant  was  prayed  in  aid  by  the  other  wor^sley. 
side,  by  which  the  Sheriff  is  to  be  indemnified  from  costs, 
&C.J  touching  or  concerning  any  matter  wherein  the  bailiff 
should  actf  or  assume  to  act,  as  bailiff.  The  general  words 
of  that  covenant,  however,  are  quaUfied,  by  there  being  an 
express  subsequent  covenant  as  to  returns,  which  is  re- 
stricted to  injuries  arising  from  wrongful  acts  or  defaults. 

The  breach  in  question  iiB  bad,  for  it  does  not  shew  what 
is  become  of  the  action  by  Wilton.  That  action  may  be 
still  pending,  and  if  the  plaintiffs  might  recover  without 
shewing  an  end  to  the  suit  (as  they  must  do  in  cases  of 
malicious  prosecutions),  the  bailiff  might  be  fixed  with  a 
fresh  action,  de  die  in  diem,  for  every  shilling  expended 
from  time  to  time  in  the  progress  of  the  suit ;  and  that, 
though  the  Sheriff  were  sure  of  receiving  the  whole  costs 
from  the  opposite  party  at  the  end  of  the  suit.  Besides, 
the  breach  does  not  state  that  the  expenses  were  incurred 
necessarily.  If  they  were  incurred  wantonly,  they  surely 
do  not  fall  within  the  meaning  of  this  obligation.  They 
should  either  be  stated  to  have  been  incurred  necessarily, 
or  with  the  assent  and  concurrence  of  the  parties  to  be 
charged.  In  this  breach,  neither  of  these  facts  is  stated; 
and  the  present  appears  to  be  an  attempt  to  saddle  the  re- 
presentatives of  the  surety  with  expenses  which  the  Sheriff 
has  wantonly  incurred,  by  choosing  to  mix  himself  up  as  a 
party  in  the  litigation. 

[Baylet/y  B. — You  have  not  pleaded,  that,  if  any  damage 
were  sustained,  it  was  wrongfully  sustained  by  the  She- 
riff. 

Lord  Lt/ndhurst,  C.  B. — If  the  expenses  had  been  wan- 
tonly sustained,  the  part  of  the  breach  which  states  that 
•*  the  plaintiffs,  by  reason  thereof  sustained  loss,"  &c., 
would  not  be  true]. 
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Exch.  of  PUas,      BurcheUy  in  reply. — The  words  "  by  reason  thereof 

1831.  '  r  J  J 

^     clearly  imply,  that  the  loss  was  sustained  necessarily  by  the 

Farebrother   plaintiffs. 

V, 
WORSLEY. 

Lord  Lyndhurst  (a),  C.  B. — The  substantial  question 
intended  to  be  raised  upon  this  record,  and  which  was  dis- 
cussed yesterday,  is,  whether,  when  the  bailiff  has  acted 
properly  in  the  discharge  of  his  duty,  by  making  a  proper 
return  to  the  Sheriff,  for  which  return  an  action  has  been 
brought  against  the  Sheriff,  and  costs  and  charges  have 
been  incurred  by  him,  the  bailiff  and  his  surety  be  liable 
for  such  costs  and  charges.  It  appears  to  me,  that  the 
case  I  have  stated  falls  distinctly  within  the  language  of 
one  of  the  covenants;  and,  on  lookbg  through  the  rest  of 
the  instrument,  for  the  purpose  of  ascertaining  whether 
there  is  any  other  covenant  or  provision  to  qualify  or  re- 
strain the  meaning  of  the  one  in  question,  it  does  not  ap- 
pear to  me  that  there  is  any  thing  to  justify  me  in  dedin- 
ing  to  put  upon  the  covenant  I  have  alluded  to  the  meaning 
which  its  terms  naturally  import.  The  part  of  the  deed  to 
which  I  refer  is  this,  '^  that  the  bailiff  shall  pay,  &c.,  to 
the  Sheriff,  &c.,  the  costs  and  charges  of  defending  any 
action,  and  of  promoting  or  opposing  any  motion  in,  or  ap- 
plication to  the  Court,  touching  or  concerning  any  matter 
wherein  the  bailiff  should  act,  or  assume  to  act,  as  bailiff 
to  the  said  Sheriff/'  In  this  case,  the  bailiff  pointed  out 
the  return  to  be  made  on  the  writ.  On  that  return,  an 
action  was  brought  against  the  Sheriff,  and  costs  and 
charges  were  incurred  by  him.  These,  therefore,  were 
costs  and  charges  in  defending  an  action  in  a  matter 
wherein  the  bailiff  acted  as  bailiff  to  the  Sheriff,  the  now 
plaintiffs.  They  therefore  fall  precisely  within  the  words 
of  the  deed,  and  I  see  nothing  to  prevent  those  words  from 

(a)  The  Judgment  of  the  Court  was  pronounced  the  day  after  the 
argument. 
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taking  effect.      With  respect  to  the  other  covenant,  I  Etch,  rf  pieas, 
should  feel  more  difficulty.     The  Sheriff  by  that  is  to  be     vjf^!:^ 
indemnified  against  any  loss  that  may  arise  from  the  act  or  Farebroth^r 
default  of  the  bailiff.     Now,  if  the  bailiff  acts  properly,      worsley. 
and  gives  correct  instructions  for  the  return,  and  a  third 
party  brings  an  action  for  such  return,  it  does  not  appear 
to  me  that  the  loss  happens  through  the  act  or  default  of 
the  bailiff,  but  rather  from  the  act  of  the  third  party,  who 
has  chosen  to  bring  the  action.    The  same  reasoning  is 
applicable  to  the  remaining  covenants.     My  opinion  pro- 
ceeds on  the  ground  that  the  covenant  to  which  I  first  re- 
ferred embraces  the  present  case. 

An  objection  was  taken  to  the  terms  in  which  this  breach 
was  assigned.  It  was  said  that  it  should  ha?e  stated  that 
the  expenses  were  necessarily  incurred ;  but  I  think  that 
it  was  more  correct  to  follow  the  words  of  the  covenant,  in 
assigning  the  breach,  as  has  been  done  in  the  present  case. 
I  think,  therefore,  that  there  is  no  ground  for  objecting 
to  the  present  declaration,  and  that  there  should  be  judg- 
ment for  the  plaintiffs. 

Bayl£Y,  B. — My  opinion  agrees  with  that  which  has 
been  expressed  by  Lord  Lyndhurst,  and  it  is  founded  on 
that  part  of  the  covenants  to  which  he  has  referred.  The 
Sheriff  may  select  such  persons  as  he  chooses  to  execute 
process  for  him,  and  may  impose  such  terms  in  selecting 
any  particular  person,  as  such  person  and  his  sureties  may 
acquiesce  in.  The  covenant  contains  a  stipulation  on  the 
part  of  the  bailiff  and  his  sureties,  that  they  will  pay  to  the 
Sheriff,  &c  ,  all  costs,  &c«  &c.,  touching  or  concerning  any 
matter  wherein  the  said  bailiff  should  act,  or  assume  to  act, 
as  bailiff  to  the  said  Sheriff.  Now,  there  is  no  doubt,  on 
the  terms  in  which  this  breach  is  assigned,  that  the  plain- 
tiffs have  averred  that  they  have  incurred  costs  in  a  mat- 
ter in  which  the  bailiff  has  acted  as  bailiff  to  the  Sheriff, 
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£mA.  «/  Phot,  and  therefore,  unless  there  be  something  in  the  rest  of  the 
^     deed  to  justify  us  in  putting  a  different  construction  upon 
Paribrothbr   this  covenant  from  what  its  words  would  primd  Jade  im- 
WoRSLEY.      port,  the  Sheriff  has  a  right  to  call  upon  the  sureties  of 
the  bailiff  to  reimburse  him  as  to  these  costs.    Now,  on 
loobiBg  at  the  other  stipulations,  I  see  nothing  which  will 
justify  us  in  putting  a  different  construction  upon  the  co* 
▼enant  in  question,  from  that  which  it  naturally  bears,  dt 
which  should  prevent  us  from  putting  the  same  construc- 
tion upon  it  as  if  it  stood  simpliciier,  by  itself. 

The  early  part  of  the  instrument  points  out  the  duty  of 
the  bailiff.     It  then  proceeds  to  mention  the  instances  in 
which  the  Sheriff  may  be  put  to  expense,  [the  learned 
Baron  here  read  that  part  of  the  instrument],  and  after- 
wards come  the  stipulations  for  indemnifying  the  Sheriff. 
Now,  the  general  scope  of  these  stipulations  is  perhaps  ra- 
ther to  embrace  those  cases  in  which  the  bailiff  may  be  in 
some  respect  to  blame;  but  some  of  the  concluding  ones 
would,  I  think,  justify  the  Sheriff  in  calling  upon  the  bailiff 
or  his  sureties,  to  indemnify  him  against  the  consequences 
of  acts  of  the  bailiff  in  which  he  has  not  been  to  blame. 
The  Sheriff  may  be  injured  in  consequence  of  the  acts  of 
the  baiUffy  though  the  latter  has  acted  properly  in  every 
respect;  and  I  think  that  it  was  the  intention  of  this  in- 
strument, that  the  Sheriff  should  be  indemnified  whether 
the  bailiff  were  innocent  or  not.     There  is  no  reason  why 
the  Sheriff  should  not  take  an  indemnity  to  secure  himself 
from  loss  arising  out  of  transactions  where  he  and  the 
bailiff  are  both  innocent. 

If  it  could  be  said  that  the  Sheriff  had,  of  his  own 
wrong,  been  put  to  these  expenses^  so  tViat  the  blame 
would  rest  upon  him,  then,  as  bis  own  wrong  would 
have  been  the  cause  of  the  damage ^v^^^oVd^)^  ^^  P^^^ 
per  party  on  whom  the  loss  should  t^  ^  be  could  not 
can  upon  the  bailiff  or  his  sureti^^  v  Ue^SS^^^^"^  ^^^ 
on  tbe  face  of  this  record,  we  mc^,^^  -  ^%^.^^  ^^ 
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is  to  blame;  and  he  must  be  taken,  on  these  pleadings,  to  Etch,  of  puat, 

be  an  innocent  party.  ^   ^     ^ 

I  am  therefore  of  opinion,  that,  upon  the  true  construe-  Farzbrother 
tion  of  this  instrument,  the  plaintiffs  are  entitled  to  recover      worslet. 
the  expenses  in  question,  and,  consequently,  our  judgment 
must  be  for  the  plaintiffs.                /  . ; 

VauohaNj  B. — I  concur  entirely  with  the  rest  of  the 
Court.  This  is  a  demurrer  to«  plea  which  professes  to 
be  an  luiswef  to  the  seventh  breach  assigned  in  the  decla- 
ration in  this  case.  It  becomes*  necessary  to  see  what  is 
the  nature  of  the  covenants,  and  whether  those  covenants 
do  not  reach  the  facts  in  question.  It  has  been  argued 
that  the  covenants  only  indemnify  against  the  wrongful 
acts  of  the  bailiff;  but,  upon  this  breach,  it  is  at  least  doubt- 
ful whether  the  conduct  of  the  bailiff  can  be  called  an  in- 
nocent act.  In  looking  at  the  stipulations  of  the  instru- 
ment, one  cannot  help  seeing  that  this  instrument  is 
drawn  with  particular  accuracy  and  care.  The  earlier 
stipulations  are  more  general,  and  as  they  proceed  they 
become  more  special  and  minute.  [The  learned  Baron 
then  went  through  the  covenants,  and  compared  them 
with  the  breach].  It  is  impossible  to  have  words  more 
general  or  better  adapted  to  meet  every  case,  not  only  of 
wrongful  but  of  innocent  acts ;  and  I  know  of  no  law  which 
prevents  tlie  Sheriff  from  so  guarding  himself  against  the 
acbj  whether  rightful  or  wrongful,  of  the  bailiff,  or  the 
bdiliff  from  agreeing  to  such  stipulations,  if  he  choose  so  to 
do.  It  appears  to  me  that  these  stipulations  distinctly 
comprehend  the  case  of  the  costs  which  have  been  incur- 
red m  defending  the  action ;  and,  therefore,  I  am  of  opinion 
that  the  plaintiffs  are  entitled  to  our  judgment. 

BoLLAND,  B.--^It  has  been  submitted  to  the  Court,  that 
this  18  an  attempt  to  fix  the  surety,  contrary  to  the  policy 
of  the  law,  and  to  the  intention  of  the  parties.    It  is  not. 
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^*^\X\^^"'  liowever,  contrary  to  the  policy  of  the  law ;  for  it  is  merely  a 
v^.^.^^^.^     contract  between  two  individuals  for  the  sharing  of  respon- 

Farebrother  sibilities  which  may  arise  from  the  one  placing  the  other 
WoRSLBT.  in  a  particular  situation,  the  one  being  free  to  offer,  the 
other  to  accept  or  refuse  the  terms  offered.  Nor  do  I  see 
any  thing  contrary  to  the  intention  of  the  parties,  as  ex- 
pressed by  them  in  this  deed.  Looking  at  the  whole  of 
the  contract,  it  seems  to  me  to  be  perfectly  clear  that  the 
intention  was,  that  the  covenant  should  cover  all  expenses 
incurred  by  the  Sheriff,  whether  they  arose  from  the  pro« 
per  or  improper  acts  of  the  bailiff.  Then  comes  the  ques- 
tion, whether  the  contract  is  framed  so  as  to  carry  this  in- 
tention into  effect.  The  Sheriff  is  to  be  indemnified  from 
and  against  "  all  costs,  &c.  which  he  might  pay  or  be  liable 
unto,  for  or  by  reason  of*'  (then  come  the  causes  from 
which  the  above  consequences  are  to  flow,) ''  ihe  executing^ 
not  executing i  returning^  or  not  returning ^  or  mis-return  of 
any  writ,  process,  ^c.  occasioned  by  the  ctet  or  default  of 
the  bailiff.*'  I  should  feel  inclined  to  give  a  larger  con« 
struction  to  those  expressions  than  has  been  given  by  the 
Lord  Chief  Baron.  I  do  not  say  that  the  expression  ''  act 
or  default"  is  merely  tautologous;  but  I  think  that  without 
it  the  construction  would  have  been  the  same;  for  the 
words  "  returning,  non-returning,  or  mis-return,"  &c.,  seem 
to  have  completely  embraced  the  case  in  question:  and 
when  I  look  at  the  earlier  parts,  to  see  whether  the  indem* 
nity  was  to  extend  to  the  acts  of  others  as  well  as  of  the 
bailiff,  I  think  the  words  bind  the  bailiff  to  take  upon  him- 
self, if  not  all,  at  least  many  liabilities  incurred  by  the 
Sheriff  from  the  acts  of  third  parties.  In  the  latter  part,  the 
m'ords  "  returning,"  &c.  contemplate  the  mere  act  of  the 
bailiff;  and,  whether  that  be  rightful  or  wrongful,  the  bail- 
iff clearly  stipulates  to  indemnify  the  Sheriff  against  its 
consequences.  I  think,  therefore,  that  the  construction 
which  the  plaintiffs  seek  to  put  upon  this  agreement  is 
neither  contrary  to  the  policy  of  the  law  nor  to  the  inten- 
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tion  of  the  parties,  and  that  the  plaintiffs  are  entitled  to  ^^\^..^^^^* 

the  judgment  of  the  Court  ^^ v — -^ 

Judgment  for  the  plaintiffs.       Farbbrother 

WORSLEY. 


After  the  judgment,  Manning  prayed  to  amend ;  but 
the  Court  refused  to  allow  it,  observing,  that,  even  after 
argument,  a  demurrer  could  not  be  withdrawn  unless  upon 
an  affidavit  shewing  that  the  justice  of  the  case  required  a 
trial  upon  the  merits. 


Millar  v.  Bowden. 

On  a  former  day  Channell  had  obtained  a  rule  to  shew  The  rule  of 
cause  why  the  service  of  a  quo  minus  should  not  be  set  requires  the  day 
aside  for  irregularity,  with  costs,  upon  the  ground,  that  and^^y^^rTobe 
the  day  of  the  month  and  year   on  which  the  same  was  indorsed  on  the 

J  .  process,  i«  mere- 

issued  was  not  indorsed  upon  the  process,  m  pursuance  of  ly  directory; 

the  rule  M.  T.  1  Will.  4  (a).  tlf,  ^'^t^r.le 

the  service  of 
process,  because 

John  Jervis  shewed  cause. — The  rule  of  Court  is  mere-  there  is  no  such 
ly  directory,  and  the  indorsement  is  no  part  of  the  writ.  uponiL 
Coleby  v.  Norris  (b).  He  further  produced  an  affidavit 
which  stated,  that,  immediately  upon  the  rule  being  served, 
the  plaintiff's  attorney  requested  the  defendant's  attorney 
to  point  out  the  irregularity,  and  offered  to  waive  the  pro- 
ceedings, to  which  no  answer  was  returned,  and  contend- 
ed, upon  the  authority  of  Beeston  v.  Beckett  (c),  that,  if 
the  rule  were  made  absolute,  it  could  only  be  upon  the 
terms  of  the  defendant  paying  all  costs  incurred  subsequent 
to  the  notice. 


Ckannellf  contra, — The  rule  ought  to  be  made  absolute. 

{a)  Ante,  p.  274.  (b)  1  Wil.  71.  (r)  4  M.  &  R.  100. 

VOL.  I.  Q  Q 
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^^f^i'^'^'  the  defendant,  to  be  by  him  kept  as  a  pledge  and  security 

for  the  repayment  of  a  certain  sum  of  money,  to  wit,  the 
sum  of  50/.,  then  lent  and  advanced  by  the  defendant  to 
the  plaintiff,  upon  the  £uth  and  security  of  the  said  pro- 
missory note,  and  which  said  sum  of  SOL  had  not  at  any 
time  before  the  exhibiting  the  biU,  &c.,  been  repaid  to  the 
defendant,  but  still  remained  whoUy  due  and  unpud.  By 
reason  whereof,  the  defendant  from  thence  hitherto  de- 
tained, and  still  detdns,  &c.  &c« 

Replication,  that  the  plaintiff,  after  the  said  depositing 
and  lodging  the  said  promissory  note  with  the  defendant, 
and  before  the  exhibiting  the  bill,  &c.,  was  ready  and  will- 
ing, and  then  and  there  tendered  and  offered  to  pay  to  the 
defendant  the  said  sum  of  50/.,  and  then  and  there  re- 
quired the  defendant  to  redeliyer  up  to  him  the  said  pro- 
missory note,  which  the  defendant  then  and  there  wholly 
refused  to  do;  wherefore,  &c.  &c. 

Special  demurrer,  shewing  for  cause,  that  plaintiff  had, 
in  his  said  replication,  departed  from  the  declaration,  and 
relied  upon  a  new  ground  of  action,  and  that  the  matters 
alleged  in  the  replication  did  not  support  the  declaration, 
but  were  inconsistent  with  it. 

Cresswell,  in  support  of  the  demurrer. — This  replication 
is  a  departure;  it  does  not  support  the  declaration,  but  it 
contains  matter  which  would  defeat  the  right  of  action  as 
stated  in  the  declaration.  The  contract  stated  in  the  plea, 
and  admitted  by  the  replication,  b  totally  different  from 
that  stated  in  the  declaration.  The  one  alleges  a  general 
bailment,  the  other  a  bailment  for  a  special  purpose, 
which  may  be,  and  ought  to  be,  traversed  in  the  replica- 
tion. 

In  Kettle  v.  Brofnsall{a),  the  delivery  in  the  declaration /o 
be  safely  kept,  differed  from  the  delivery  to  take  care  of,  as 

(fl)  WUles,  120. 
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his  own  proper  goods,  &c.,  as  alleged  in  the  plea;  and  the  ^J^ch,  of  Pttat, 
replication,  therefore,  was  held  to  have  rightly  traversed  the  '  ^ 

only  material  part  of  the  plea.  Lord  Chief  Justice  fVilles,  Gledstanb 
in  giving  the  opinion  of  the  Court,  observed — "  The  only  Hewitt. 
material  part,  therefore^  of  this  plea  is,  whether  the  goods 
in  the  declaration  were  delivered  to  the  defendant  only  to 
take  care  of  them  as  his  own,  &c*,  and  this  fact  the  plain* 
tiff  has  traversed."  In  the  present  case,  the  plaintiff  ought 
to  have  traversed  the  material  part  of  the  plea,  which  sets 
up  a  bailment  inconsistent  with  the  delivery  in  the  declara- 
tion. 

MiUs  V.  Graham  (a)  is  an  authority  to  shew  that  this 
is  a  departure;  for,  in  that  case,  it  was  distinctly  held 
at  the  trial,  that  the  first  count  of  the  declaration,  which 
stated  a  bailment  of  goods  to  be  redelivered  upon  re- 
quest (as  in  the  present  case),  was  not  supported  by  evi* 
dence  of  a  bailment  for  a  special  purpose;  and  the  plaintiff 
retained  his  verdict  on  the  second  count,  which  was  on  a 
finding.  Sir  James  Mansfield^  C.  J.,  says  in  that  case :  ''A 
bailment  of  goods  to  be  redelivered  imports  an  agreement 
to  redeliver;  all  special  bailments  import  a  contract  to  re- 
deliver when  the  purpose  for  which  the  goods  were  depo^ 
sited  is  answered"  The  two  contracts  are  therefore  essen- 
tially different;  and  as  the  declaration  states  the  one,  the 
replication,  which  admits  the  other,  is  bad,  as  departing 
from  the  declaration. 

Wightman,  con/ra.— The  gist  of  the  action  of  detinue 
is  the  detainer ;  Isaac  v.  Clarke  (6) ;  and  the  replication 
does  support  the  declaration,  because  it  shews  the  de- 
tainer to  be  unlawful;  it  cannot,  therefore,  be  said  to  be  a 
departure,  for  a  departure  is  where  the  replication  con* 
tains  matter  which  does  not  support,  but  defeats  the  de- 
claration, and  varies  from  it  in  some  material  part. 

(a)  1  New  Rep.  HO. 
{b)  1  Roll.  Rep.  128;  Bull.  N.  P.  51 ;  2  Bulstrode,  306. 


^^^ 

i«l- 


Kia      Is 


#f  pfate,  CD  be  reooccd  oa  dhe  ITtk  Ifiif  •  A 
ifct  warn  taaoi^  hw  winch  k  jmpcand,  thst  tbe 
lnr;jaa&ed  and  ioid  die  goods  to  tbe  tlffimrfant  bj  inden- 
tan,  OD  cowficioo,  tbaty  if  a  floi  otf*  Boaej  vas  pnd  OB  the 
17th  Ififf,  the  hirgjiii  aad  sale  should  be  void;  and  they 
bani  the  yajmtM  of  Ae  mnotj  om  Ae  day.  It  was  ob- 
jected, diat  there  waa  not  anj  defivcrjbj  haihnmta  hot 
bj  bargain  aad  nle:  but  it  was  held  well  eaoo^  ibr,  the 
cwiditioB  bciag  pcrfbeaMd,  he  ought  to  hate  them  again, 
and  then  the  detaner  is  a  tort. 

The  fiKts  fbond  in  that  case  supported  the  dedaiatioo; 
and,  in  the  sane  waj,  the  iSKta  appearing  on  this  replica- 
tion maJntain  the  dedaration,  by  shewing  that  the  de- 
tainer after  the  tender  was  wrongfuL 

CressKeHf  in  reply. — ^The  detainer  being  the  gist  of  die 
action  of  detinue,  shews  nothing  as  to  the  form  of  the 
pleadings.  If  a  plaintiff  undertake  in  his  declaration  to 
set  out  a  contract,  be  must  prore  it  in  eridence,  and  nuist 
not  depart  from  it  in  pleading.  The  non-payment  of  mo< 
ney  may  be  called  the  gist  of  an  assumpsit  for  such  non- 
pajrment ;  but,  if  the  plaintiff  allege  a  special  contract  to  pay 
such  money,  he  must  prore  it.  Kettle  y.  BromsaU  shews 
that  tbe  special  contract  is  material  in  tbe  action  of  deti- 
nue, and  that  it  may  be  traversed;  for  it  was  trarersed  in 
that  case. 

(«)  Cro.  Eliz.  866. 
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-  [Lord  Lyndhursi,  C.  B. — The  general  bailment  laid  in   />«*.  »//*&«», 
the  declaration  pledges  the  plaintiff  to  the  proof  of  no-  ^ 

thing,  except  that  his  goods  were  in  the  dcfemlunt*s  hands,     isi.t.nsTANs 
and  were  wrongfully  detained.     The  first  contract  that  is        hiiwitt 
traversable  is  the  one  alleged  on  the  part  of  the  defendant. 

Bayley,  B. — Would  the  plea  be  gooil  if  it  concluded 
with  a  traverse  of  the  general  bailment?] 

It  would  be  good,  unless  demurred  to  specially  as 
amounting  to  the  general  issue.  In  Batetnan  v.  Ellmant 
the  bailment  laid  was  to  redeliver  on  a  particular  day,  and 
not  on  request.  So  soon  as  the  day  was  past,  the  defend- 
ant was  bound  to  redeliver  without  request;  and  the 
performance  of  the  condition  after  which  the  defendant 
would  be  bound  immediately  ta  deliver,  made  that  a  gene- 
ral bailment,  which  otherwise  would  have  been  special. 
However,  in  that  case  there  was  no  question  on  the  face 
of  the  pleadings,  but  the  objection  was,  that  the  goods 
were  bargained  and  sold,  and  not  bailed. 

Lord  Lyndhurst,  C.  B.  (a).— The  question  raised  by 
this  demurrer  is,  whether  the  replication  is  a  departure. 
The  declaration  is  in  detinue,  upon  a  bailment  in  the  or- 
dinary form,  to  be  redelivered  on  request.  We  are  of 
opinion,  that,  in  the  action  of  detinue,  the  detainer  is  the 
gist  of  the  action,  and  that  the  bailment  is  merely  induce- 
ment. Otherwise,  in  the  cases  where  a  bailment  different 
from  the  one  in  the  declaration  is  stated  in  the  plea,  it 
would  have  been  necessary  for  the  defendant  to  have  tra- 
versed the  bailment  laid  in  the  declaration* 

In  Bateman  v.  Ellman,  it  was  determined  that  the  bail- 
ment laid  in  the  declaration  was  not  material.  I  am  there- 
fore of  opinion  that  there  is  no  departure,  and  that  our 
judgment  must  be  for  the  plaintiff. 


(a)  The  judgment  of  the  Court      tlie  day  next  after  the  argument, 
in  this  case,  was  not  given  until 
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EtdL  tf  PUmtt      Batlct.  B« — I  am  of  die  saiae  cmuiioo.    The  dedara« 

1831  • 

tion  states  the  delhrery  to  the  defendant  of  a  certain  note. 


to  be  redeliTered  to  die  plaintiff  opon  request.    Now,  die 
lUviTT.       nature  of  the  acdon  of  detinue  i%  that  the  detainer  is  die 
gist  of  the  action. 

The  plaintiff  most  make  oat  that  be  was  entitled  to  the 
delivery  of  the  article,  and  that  the  defendant  wrongfully 
detained  it ;  and  if  he  can  do  that,  he  has  done  all  that  is 
necessary  to  maintain  his  action.     He  is  not  bound  to  shew 
the  circumstances  under  which  the  article  came  into  the  de- 
fendant's hands.   It  may  come  into  the  defendant's  hands  by 
bailment,  by  pledge,  which  is  a  species  of  bulment,  by  find- 
ing, or  by  other  means.  The  acdon  of  detinue  is  an  acticm  of 
wrong,  and  it  is  only  necessary  to  prove  so  much  as  is  ma- 
terial ;  and  the  question  in  this  case  is,  whether  the  alle- 
gation, that  the  note  was  to  be  redelivered  on  request,  is 
essential,  to  entide  the  plaintiff  to  recover  in  this  case. 
The  defendant  pleads,  what  in  substance  amounts  to  this, 
that  the  note  was  delivered  on  pledge,  namely,  that  he 
was  to  hold  it  until  the  plaintiff  paid  him  50/L,  which  b  a 
different  bailment  from  that  stated  in  the  declaration.     If 
the  declaration  is  to  be  considered  as  binding  the  plaintiff 
to  a  contract  to  redeliver  on  request,  the  defendant's  plea 
should  have  concluded  with  a  traverse;  it  should  have 
stated,  that  the  note  was  delivered  by  way  of  pledge,  and 
have  traversed  that  it  was  delivered  to  be  redelivered  on 
request.     That  would  have  been  essential,  if  the  bailment 
in  the  declaration  were  material;  but  the  authorities  shew 
that  such  a  traverse  is  not  the  common  course  of  pleading; 
and  the  defendant  must  shew  such  a  delivery  as  will  give 
him  a  continuing  right  to  withhold  the  article.     If  the 
plaintiff  means  to  insist,  that  the  article  was  not  delivered 
on  the  terms  mentioned  in  the  plea,  he  is  at  liberty,  in  his 
replication,  so  to  do;  but  it  is  not  for  the  defendant  to  tie 
him  down  to  the  bailment  stated  in  the  declaration  by  a 
traverse.     If  the  plaintiff  does  not  mean  to  deny  the  terms 
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which  are  stated  in  the  plea,  he  may  shew  that,  even  up-  ^«?*'  <>/  '*'«"> 
on  those  terms,  the  defendant  has  no  right  to  withhold,  v^..^,^^J..^ 
Therefore,  to  a  plea  of  this  description,  the  plaintiff  has  Gledstanb 
the  option  to  deny  the  species  of  delivery  on  which  the  de-  Hewitt. 
fendant  insists,  or  to  shew  such  circumstances  as,  admitting 
the  delivery,  establish  that  the  defendant  is  guilty  of  a 
wrongful  detention.  As  it  seems  to  me,  that  is  clearly  to 
be  deduced  from  the  case  of  Bateman  v.  Ellman^  and  the 
other  authorities  on  the  same  point.  In  Bro.  Detinue  de 
Biens,  pi.  50,  it  is  said :  '*  In  detinue,  it  is  no  plea  that 
plaintiff  did  not  bail  as  laid,  for  the  bailment  is  not  tra- 
versable, and  the  defendant  shall  answer  to  the  detinue." 
So,  Dyer^  fol.  29  b,  in  detinue  for  forty  quarters  of  wheat, 
the  plaintiff  declared  simply  on  a  contract  for  wheat,  &c. ; 
the  defendant  pleaded,  that  the  plaintiff  bought  of  him 
eighty  quarters,  upon  condition,  that,  when  plaintiff  came 
for  the  wheat,  he  should  pay  immediately,  or  otherwise 
the  whole  to  be  void ;  and  further,  that  the  plaintiff  had 
received  thirty  quarters,  and  paid  him  for  them ;  and  at 
another  day  came  and  received  ten  quarters,  and  had  not 
paid  for  them,  so  that  the  contract  became  void ;  thus, 
not  traversing  the  contract  as  stated  in  the  declaration, 
simpliciter,  but  going  on  to  state  circumstances  which 
would  justify  him  in  withholding  the  corn.  Then  the 
question  was  raised,  whether  the  defendant  ought  not  to 
have  concluded  his  plea  with  a  traverse,  because  it  was 
said,  the  plaintiff  states  an  unconditional  contract,  which 
binds  the  defendant  to  deliver,  at  all  events,  and  the  de- 
fendant says  it  is  a  conditional  contract : — No,  said  the 
Court,  that  ought  to  come  from  the  plaintiff.  If  the  plain- 
tiff mean  to  insist  that  there  was  not  such  a  contract  as  that 
stated  in  the  plea,  but  such  as  his  declaration  implies,  he 
should  state  it  in  his  replication.  Now,  that  case  shews 
that  the  statement  in  the  declaration  is  not  a  statement 
which  binds  the  plaintiff,  but  that  he  is  at  liberty,  after- 
wards, to  answer  the  plea  of  the  defendant.    The  defend- 
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EtcL  of  Pkast  ant  must  shew  that  the  bargain  stated  by  him  justifies  him  in 
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^     that  which  is  the  gist  of  the  action,  the  detainer;  and  then 

Olxdstanb  the  plaintiff  is  at  liberty  to  deny  the  contract  as  the  defend- 
Uewitt.  ant  states  it,  or  to  shew  (that  being  the  true  contract)  that 
there  is  a  wrongful  detention  on  the  part  of  the  defendant 
Bateman  v.  EUman  is  exactly  analogous  to  that  case  which 
I  have  mentioned  from  Dyer.  The  plaintiff  declared 
simpliciter  on  a  bailment  to  the  defendant  of  plate,  to  be 
redehvered  on  the  17th  May:  on  a  plea  of  non  detmet^ 
which  put  the  whole  of  the  declaration  in  isisue  (as  it  seems 
to  have  been  considered  in  MiUs  v.  Graham  {a)  ),  the  Jury 
found  speciajly,  that  the  goods  were  bargained  and  sold 
to  the  defendant  by  indenture,  on  a  condition,  that,  if  the 
plaintiff  paid  such  a  sum  upon  the  17th  May  following, 
the  bargain  should  be  void,  and  they  found  that  the  mo- 
ney was  paid  on  that  day.  No  doubt  that  was  a  finding 
of  a  deUvery  on  different  terms  from  those  stated  in  the 
declaration;  but  the  Court  said  it  was  well  enough^  for,  the 
condition  being  performed  by  payment  of  the  money,  the 
plaintiff  ought  to  have  the  goods  again,  and  then  the  deten- 
tion is  a  tort.  That  case,  as  it  seems  to  me,  shews  that  the 
plaintiff  is  not  tied  down  to  the  terms  of  bailment  stated 
in  his  declaration.  In  the  case  of  Kettle  v.  BromsaU,  the 
plaintiff  declared  on  a  bailment  to  be  safely  kept,  the  de- 
fendant said,  they  were  delivered  to  me  to  be  kept  as  my 
own  proper  goods,  and  I  was  robbed.  That  would  have 
constituted  an  excuse;  the  loss  would  fall  not  on  the  de- 
fendant, but  on  the  owner  of  the  goods.  Now,  if  the  al- 
legation of  the  delivery  to  be  safely  kept  was  a  traversable 
allegation,  the  defendant  was  bound  by  the  rules  of  plead- 
ing to  have  traversed  it;  but  it  is  the  plaintiff  who  denies 
the  allegation  that  he  deUvered  the  antiques  to  be  kept  as 
the  defendant's  own  goods ;  and  on  demurrer  the  Court  held 
the  replication  good,  because  the  traverse  was  taken  on  the 

(a)  1  N.  R.  140 
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material  part  of  the  plea,  and  the  loss  by  the  plaintiff  would  Etch,  of  pum, 
or  would  not  be  an  excuse,  according  to  the  terms  of  the  ^  '  ^ 

bailment^  whether  to  be  safely  kept  or  to  be  kept  as  the  Gledstane 
defendant's  own.  Therefore,  that  case,  as  it  seems  to  me,  uewxtt. 
is  consistent  with  the  others,  and,  instead  of  being  an  au- 
thority for  the  defendant,  is  an  authority  for  the  plaintiff. 
The  case  of  Mills  y.  Graham  is  a  case  in  which  it  is  im- 
possible to  say  that  the  Court  came  to  any  thing  like  a  ju* 
dicial  decision  upon  the  present  point.  The  first  count 
in  that  case  was  on  a  bailment  to  re-deliver  on  request 
— the  second  count  was  on  a  finding ;  it  turned  out  in 
evidence  that  the  goods  were  delivered  in  order  that  the 
defendant  might  do  certain  work  upon  them;  and  Lord 
Chief  Justice  Mansfield,  on  the  trial,  thought  that  the 
goods  had  not  been  delivered  on  the  terms  stated  in  the  first 
count,  but  that  the  plaintiff  was  entitled  to  a  verdict  upon 
the  second  count.  It  was  immaterial  whether  he  had  a  verdict 
on  the  count  upon  the  bailment  or  on  that  upon  the  trover. 
On  an  application  to  enter  a  nonsuit,  the  question,  whether 
the  particular  delivery  stated  was  essential  to  be  proved, 
was  much  discussed  at  the  bar,  but  not  by  the  Court. 
Lord  Chief  Justice  Mansfield  by  no  means  gives  an  opin- 
ion that  the  plaintiff  was  bound  to  prove  the  delivery 
as  alleged — He  says,  *'  no  case  has  been  cited  to  prove 
that  where  the  detention  is  wrongful,  the  declaration  may 
not  always  be  supported  upon  an  allegation  of  finding; 
though  perhaps  in  cases  of  special  bailments,  it  may  be  fit 
to  require  that  the  plaintiffs  should  declare  specially,  yet 
I  will  not  say  that  it  is  necessary  even  in  these  cases.'* 
Mr.  Justice  Chambre,  that  very  able  pleader,  "  would  not 
say  whether  a  special  bailment  ought  to  be  set  forth  or 
not,  and  whether  such  bailment  might  be  traversed,  but 
was  far  from  saying  that  it  might." 

Thus,  the  authorities  seem  to  shew,  that  though  a  bail- 
ment is  stated  in  the  declaration,  it  is  not  an  essential  part 
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Bxch.of  Pieai,  q{  the  declaration^  and  that  the  plaintiff  may  or  may  not, 
v..^^.J-^     at  his  election,  in  his  replication,  make  the  terms  of  the  de- 
Oledstane     Hvery  material;  but  it  is  for  him  only  to  do  so;  and  he  is 
Hewitt.       not  tied  down  to  the  species  of  bailment  stated  in  his  de- 
claration :   and  if  he  can  make  out  that  he  was  entitled  to 
the  possession  and  re-delivery  of  the  goods,  and  that  the 
defendant  wrongfully  withheld  them,  be  will  be  entitled  to 
recover. 

Vaughan,  B, — I  am  of  the  same  opinion.  In  Bro.  Ab.^ 
title  "  Charter  de  Terres  %  detinue  de  eux^^  pi.  22  (a), 
there  is  an  authority  to  shew  that  the  bailment  is  not  a 
material  allegation. 

BoLLAND,  B. — I  concur  with  the  rest  of  the  Court  A 
departure  must  be  in  something  material.  Lee  v.  Rogers  {b). 
The  gist  of  the  action  of  detinue  is  the  detainer,  and  it 
does  not  appear  to  me  that  the  allegation  which  the  de* 
fendant  says  has  been  departed  from,  is  material* 

Judgment  for  the  plaintiff. 

(a)  "  In  detinue  of  charters,  the  whether  by  bailment,  trover,  or  as 

pkiintiff  counts  that  they  were  de-  executor,  or  otherwise;  and  the 

livered  to  Sir  if.  N,  to  safely  keep,  opinion  of  the  Court  was,  that  the 

and  that,  after  his  death,  the  same  count  was  good."     Bro.  Ab.  uhi 

charters  came  to  the  hands  of  the  tupra. 
defendant,  and  does  not  shew  how,         (6)  1  Le?.  110. 


TRINITY  TERM,   I  WILL.  IV.  575 

Exch,  x>f  Pleat, 
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Holland  v.  Pelham. 

l^OVENANT  for  arrears  due  on  an  annuity  deed,  where-  The  grant  of  an 
by  one  Stewart,  and  the  defendant,  as  his  surety,  grant-  fjl^'^f  four'^* 
ed  an  annuity  of  120/.  to  the  plaintiff,  for  the  term  of  the  Wvci,  and  the 
joint  natural  lives  of  the  plaintiff,  M.  his  wife,  M.  A.  the  survivors 
H.,  and  L.  Z).,  and  the  lives  and  life  of  the  survivors  comdll^Ti- 
and  survivor  of  them;  and  covenanted,  within  thirty  days  tenant  by  the 

All  <«ii  <*i  ''J      grantor,  within 

next  after  the  decease  of  such  three  of  them,  the  said  thirty  days  after 
plaintiff,  M.  his  wife,  M.  A.  /f.,  and  i.  Z).,  as  should  Ihe  tWrdTfe** 
first  depart  this  life,  to  insure  in  some  respectable  office  of  "^^^^^  **)°"*^ 

*      ^  ^  drop,  to  insure 

insurance  in  London,  for  the  use  of  the  said  plaintiff,  his  looo^,  (the 
executors,  administrators,  and  assigns,  the  sum  of  1000/.,  consideration), 
to  be  paid  on  the  decease  of  the  survivor  of  the  said  lives ;  ancc  office*  for 
and  upon  the  completion  of  such  insurance,  to  assign  the  *'^®  use  of  the 

grantee,  to  be 

policy  or  policies  unto  the  said  plaintiff,  his  executors,  ad-  paid  on  the  de- 
ministrators,  and  assigns,  for  his  and  their  sole  use.  survWor:— fle« 

The  defendant  set  out  the  deed  on  oyer,  and  pleaded,  ^^^  usurious. 
that,  before  the  making  of  the  said  indenture,  to  wit, 
&c.,  it  was  corruptly,  and  against  the  form  of  the  sta- 
tute in  that  case  made  and  provided,  agreed,  as  therein 
mentioned,  that  the  plaintiff  should  lend  and  advance  the 
money  in  the  said  indenture  in  that  behalf  mentioned,  upon 
the  terms,  stipulations,  and  agreements,  and  in  manner  and 
form  therein  mentioned ;  and  that  the  said  defendant  should 
execute  and  deliver  the  said  indenture  for  securing  the  re* 
payment  thereof  in  manner  aforesaid,  and  according  to  the 
terms  and  stipulations  therein  also  mentioned ;  that,  in  pur- 
suance of  such  corrupt  and  unlawful  agreement  so  made  as 
aforesaid,  the  said  plaintiff,  to  wit,  on  &c.,  lent  and  ad- 
vanced the  money  in  the  said  indenture  mentioned,  upon 
the  terms,  stipulations,  and  agreements,  and  in  manner 
and  form  as  in  the  said  indenture  mentioned ;  and  the  said 
defendant  made  and  scaled,  and  as  his  act  and  deed  de- 
livered the  said  indenture  to  the  plaintiff,  and  the  plaintiff 
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Exck,  of  Pleas,  then  and  there  accepted  and  received  the  said  indenture 
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^     of  and  from  the  defendant,  in  pursuance  of  the  said  cor- 

HoLLAND  rupt  and  unlawful  agreement,  and  for  the  purpose  afore- 
Pelham.  said.  Arerment,  that  the  said  annual  sum  of  ISO/.,  agreed 
to  be  paid  to  the  plaintiff  as  in  the  said  indenture  men- 
tioned, exceeds  the  rate  of  5L  for  the  forbearance  and  giv- 
ing day  of  payment  of  100/.  for  one  year,  contrary  to  the 
form  of  the  statute,  &c.,  by  means  whereof,  and  by  force 
of  the  said  statute,  the  said  indenture  was  and  is  wholly 
void  in  law,  &c.  &c. 
Demurrer  and  joinder. 

Hutchinson,  in  support  of  the  demurrer. — The  question 
arises  on  the  covenant  at  the  latter  end  of  the  deed,  by 
which  the  grantor,  within  thirty  days  next  after  the  de- 
cease of  such  three  of  the  four  lives  as  should  first  depart 
this  life,  is  bound  to  insure  the  life  of  the  survivor*  Whe- 
ther this  covenant  to  insure  renders  the  deed  void  for 
usury,  is  the  question  for  the  consideration  of  the  Court 
The  case  has  been  before  the  Court  of  Common  Pleas  in 
another  shape,  and  was  decided  by  them  (a). 

There  is  nothing  which  shews  this  to  have  been  a  loan 
of  money ;  it  was  a  purchase  of  the  annuity.  The  cove- 
nant to  insure  is  in  favour  of  the  grantor,  who  would  have 
to  pay  less  by  way  of  annuity  than  if  he  had  to  pay  the 
grantee  to  enable  him  to  insure  during  the  whole  period. 
Many  cases  establish  that  the  grantor  may  covenant  to  in- 
sure. 

[Lord  Lyndhurst,  C.  B. — The  amount  of  the  premium 
might  have  been  added  to  the  annual  sum.] 

In  effect,  that  is  always  done  in  one  way  or  the  other. 


(a)  In  the  matter  of  liaithj  Ex-  ground  of  usury.     7  Bing.  150; 

ecutrix  of  Stewarty  on  motion  to  and  see  Grigg  v.  Stoker,  Forrest, 

set  aside  the  warrant  of  attorney,  4,  cited  by  AUcrson,  J. 
given  to  secure  the  annuity,  on  the 
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In  Cummins  v.  Isaac  (a),  where  the  very  same  objection  ^*ch.  of  Pleas, 
might  have  been  taken,  it  was  not  pretended  that  the  con-  ^ 

tract  was  usurious  on  account  of  such  a  covenant,  but  the      Holland 
objection  was  on  the  ground  of  the  defect  in  the  memori-*       Felham. 
aL     Morris  v.  Jones  (6)  recognises  the  legality  of  a  trans- 
action of  this  nature. 

[Lord  Lyndhurstf  C.  B. — There  is  an  interval  of  thirty 
days,  during  which  the  capital  might  be  lost.  The  pre- 
miums are  always  added  in  one  shape  or  another.  Here, 
it  could  not  be  calculated  at  what  time  the  three  lives  would 
drop,  and  it  is  arranged  as  economically  as  possible.  There 
is  the  express  opinion  of  the  Court  of  Common  Fleets  in  this 
very  case.] 

R.  V.  Richards^  contra. — The  defendant  is  entitled  to 
the  judgment  of  the  Court,  on  two  grounds — Firsts  the 
deed  is  usurious  on  the  face  of  it — Secondly ^  at  all  events, 
as  a  corrupt  and  usurious  bargain  is  stated  in  the  plea,  the 
plaintiff  ought  to  have  traversed  it,  that  a  Jury  might 
say  whether  the  bargain  was  or  was  not  usurious,  as  al- 
leged in  the  plea.  Though  it  is  usual  for  the  grantees  of 
annuities  to  insure  for  their  own  security,  this  is  the  first 
case  in  which  there  has  been  an  express  covenant  by  the 
grantor  to  insure  the  lives.  The  effect  must  be,  that,  when 
the  third  life  has  dropped,  the  grantee  will  be  recouped 
and  entirely  secured  as  to  his  principal.  Is  there,  then,  any 
such  risk  as  to  give  the  transaction  the  character  of  a  pur- 
chase, and  to  prevent  its  being  a  loan?  The  risk,  if  any,  is 
inconsiderable  and  colourable.  There  is  no  real  hazard 
as  was  held  to  be  the  case  in  Bedingjield  v.  Ashley  (e), 
where  the  Court  considered  the  transaction  not  usurious, 
because  there  ''was  a  great  hazard,  but  that  in  ten  years 
all  or  some  of  the  daughters  would  be  dead ;"  but  they 

(fl)  8  T.  R.  183.  {h)  2  B.  &  C.  232;  S.  C.  3  Dow.  &  Ryl.  263. 

(c)  Cro.  Eliz.  741. 
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Exeh.  qfPietu,  intimated  that  if  the  risk  had  been  inconsiderable  the 
1831 
^  *  ^     bargain  wotild  have  been  usurious.     So,  in  Richards  v. 

Holland  Brown  (a),  it  was  held,  that  where  more  than  5 percent. 
?ELUAM.  is  taken,  if  the  substance  of  the  contract  be  a  borrowing 
and  lending,  a  slight  colourable  contingency  only  will  not 
take  it  out  of  the  statute  of  usury.  The  same  principle 
wad  stated  by  the  Court  in  Murray  v.  Harding  (6),  citing 
Roberts  v.  Trenayne  (c),  and  Fountain  v.  Grimes  (rf). 
Trying  the  present  case  by  the  test  established  in  the  au- 
thorities referred  to,  is  there  not  here  a  reasonable  possi- 
bility (to  use  the  expression  otDe  Orey^  C.  J.,  in  Alurray 
V.  Harding)^  that  the  principal  will  be  repaid.  It  cannot, 
surely,  make  any  difference  whether  the  principal  is  to  be 
returned  by  the  hand  of  the  borrower,  or  by  that  of  an- 
other person,  through  the  instrumentality  of  his  contract. 

[Bayley,  B. — The  borrower  may  not  be  a  shilling  out 
of  pocket ;  he  may  be  500/.  in  pocket. 

Lord  Lyndhurst,  C.  B. — You  assume,  that  the  money 
paid  by  the  office  is  the  money  of  the  borrower.  Is  there 
any  instance  in  which  a  transaction  has  been  treated  as  a 
loan,  where  the  money  is  not  to  be  repaid  by  the  bor- 
rowerY] 

The  statute  of  usury  does  not  seem  to  make  any  such  dis- 
tinction. The  general  course,  no  doubt,  in  such  transactions, 
may  be,  that  the  grantee  takes  a  larger  amount  of  annual 
payment,  and  he  himself  effects  the  insurance.  That,  how- 
ever, makes  the  difference;  for,  in  that  case,  upon  the  face 
of  the  deed,  it  does  not  appear  that  any  insurance  is  to  be  ef- 
fected ;  and  it  is  for  the  grantee  himself  to  insure  or  not,  as 
he  shall  choose.  In  Wilsonv.  Marsac(e),  which  was  a  ques- 
tion as  to  the  validity  of  a,  post  obithond^the  Judges  said, 
that  it  was  impossible  for  them  to  say  whether  the  trans- 


(fl)  Cowp.  770.  (d)  Id.  263;  1  Bulst.  36,  3?. 

(6)  Sir  W.  Bla,  859.  (c)  King's  Bench. 

(r)  Cro.  Jac.  507, 
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action  was  a  usurious  loan  of  money  or  not,  but  that  it  Exch.  of  puat, 
was  a  question  for  a  Jury  to  decide. 


[Bayleyi  B. — In  that  case  it  was  ultimately  considered,       Holland 

Pel  HAM. 


that  no  part  of  the  principal  was  in  hazard.     The  lender  "* 


was  to  receive  all  his  principal  back  from  the  borrower, 
and  was  to  get  greater  interest  than  5  per  cenL^ 

Suppose  the  borrower  had  himself  covenanted  to  pay 
within  thirty  days  after  the  falling  in  of  the  third  life ;  that 
would  clearly  be  usury. 

{Bayley^  B. — He  did  not  so  covenant.  If  the  office 
were  insolvent,  he  would  not  be  bound  to  pay. 

Lord  Lyndhurst,  C.  B. — He  is  not  personally  answer- 
ble  if  the  office  fail]. 

He  would  be  liable  in  damages  if  he  did  not  insure ;  so 
that,  one  way  or  another,  he  would  have  to  pay.  In  fact, 
by  paying  the  premium,  he  does  pay  by  portions;  it  is 
only  a  different  mode  of  repayment  of  the  whole  of  the 
principal  by  the  borrower.  The  decision  of  the  present 
case  in  the  Common  Pleas  was  on  the  ground  of  the  ab- 
sence of  proper  affidavits,  as  was  expressly  stated  by  Lord 
C.  J.  TindaL  Cummins  v.  Isaacs ^  and  Morris  v.  Jones-, 
turned  on  the  sufficiency  of  the  memorials. 

[Bayley,  B. — In  the  case  of  Morris  v.  Jones,  the  Court 
refused  to  set  aside  the  warrant  of  attorney ;  and  so  the 
annuity  stood,  and  must  therefore  have  been  considered  by 
the  Court  as  valid]. 

There  is  this  distinction  between  the  present  and  that 
case — that,  there,  the  grantor  might,  if  he  had  pleased, 
have  discontinued  the  payment  of  the  premium. 

Lord  Lyndhurst,  C.  B. — It  does  not  appear  to  me  that 
this  is  a  loan  within  the  meaning  of  the  statute  against 
usury;  it  is  the  ordinary  transaction  of  the  purchase  of 
an  annuity  for  lives,  and  the  principal  is  put  in  hazard, 
and  does  not,  therefore,  fall  within  the  provision  of  the 
usury  laws.    The  only  question  is,  whether  the  covenant 

VOL.  I.  R  R 
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Exch.  of  Pkat,  by  the  grantor  to  insare  his  life,  varies  this  from  the  ordi- 
«.     ^     V     nary  case.    In  my  opinion  it  does  not.    It  makes  no  diflfer- 
HoLLAND      ence  whether  the  grantor  covenants  to  insure,  or  whether 
Pelham.       ^  larger  annual  sum  is  stipulated  to  be  paid  to  the  grantee 
to  enable  him  to  effect  the  insurance.     It  comes  to  pre- 
cisely the  same  thing,  whether  the  insurance  be  effected 
by  the  one  or  the  other;  and  for  these  reasons  I  cannot 
consider  this  to  be  usury. 

Bayley,  B. — This  has  been  put  with  great  ingenuity 
by  Mr.  Richards,  but  I  cannot  say  his  arguments  have 
altered  the  opinion  which  I  have  from  the  commencement 
entertained.  The  statute  of  usury  imposes  a  penalty  where 
a  party  takes  more  than  the  legal  interest  upon  a  loan. 
What  is  meant  by  the  word  loan?  It  means  that  the 
principal  is  not  in  hazard,  but  is  to  be  returned  by  the 
borrower.  The  statute  goes  on  and  avoids  all  bonds,  con- 
tracts, and  assurances  whatsoever  for  the  payment  of  any 
money  to  be  lent  upon  or  for  any  usury,  whereby  above  5/. 
per  cent,  shall  be  reserved.  This  provision,  though  with  a 
little  variation  in  the  language,  applies  in  substance  to  the 
same  case;  it  must  be  on  a  loan,  and,  if  the  principal  be  in 
hazard,  it  is  clearly  not  considered  as  a  loan;  and  I  take  it 
that  the  principal  must  be  in  hazard  as  between  the  bor- 
rower  and  the  lender.  If  the  borrower  is  the  person  to  re- 
turn the  money,  then  it  is  not  considered  in  hazard ;  but,  if 
the  borrower  is  not  the  person  to  return  the  principal, 
though  it  may  be  returned  by  some  third  person  through 
the  instrumentality  of  the  borrower,  it  is  not  a  loan  within 
the  statute.  In  this  particular  case,  it  is  not  clear  that  the 
lender  will  have  his  money  back.  There  arc  four  lives, 
and  it  is  probable  that  they  will  live  more  than  six  or  se- 
ven years,  but  this  is  not  certain.  If  the  lives  are  reduced 
.  to  two,  and  they  should  die  within  thirty  days  of  each 
other,  the  lender  might  lose  the  full  amount,  for  there 
would  be  no  obligation  to  insure.     It  is  impossible  to  say 
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that  such  an  event  misht  not  occur;  and,  unless  it  is  put  as  Exch.  of  pfeas, 

1831 

a  colourable  hazard  merely,  it  would  not  amount  to  usury.  ^ 

How  can  it  be  said  that  it  must  of  necessity  be  colourable?  Holland 
How  long  will  the  third  life  last,  and  of  what  age  will  the  pelham. 
fourth  life  be  when  the  third  drops?  Therefore,  the  inter- 
val of  the  thirty  days  may  cause  some  hazard.  But  we  are 
to  look  to  see  how  much  money  must  necessarily  come  out  of 
the  pocket  of  the  borrower;  it  may  happen  that  the  lender 
may  ultimately  get  all  the  money  returned  to  him  with  all 
the  interest,  yet  that  the  borrower  may  not  pay  one  farthing. 
It  is  put,  that  the  stipulation  on  the  part  of  the  borrower 
to  insure  is,  in  substance,  the  same  as  making  him  stipu- 
late for  the  re-payment  of  the  money;  but,  whether  the  in- 
surance is  to  be  effected  by  the  borrower,  or  by  the  lender 
with  a  stipulation  for  an  increased  amount  of  the  annuity, 
the  transaction  is,  in  substance,  the  same.  In  Morris  v« 
Jones,  it  was  palpable  that  part  only  of  the  annual  sum 
was  for  the  interest,  and  that  the  residue  was  for  the  very 
purpose  of  paying  the  premiums  on  the  policies  which  had 
been  the  property  of  the  grantor.  In  substance,  that  case 
is  not  distinguishable  from  the  present. 

Vaughan,  B. — I  am  of  the  same  opinion.  This  case 
has  been  argued  upon  two  grounds — First,  that  the  deed 
is  usurious  on  the  face  of  it;  —  and  Secondly,  that  the 
plaintiff  ought  to  have  traversed  the  corrupt  agreement 
stated  in  the  plea.  But  the  plea  is,  that  it  was  corrupt- 
ly agreed  as  in  the  deed,  which,  as  it  seems  to  me,  re- 
fers the  question  to  the  Court,  whether  the  deed  on  its 
face  be  or  be  not  corrupt.  That  depends  upon  the 
question  whether  this  is  a  loan.  If,  in  looking  at  this 
deed,  the  Court  could  see  that  it  was  colourable,  so 
that  the  principal  was  not  in  hazard,  the  argument  for 
the  defendant  would  be  good;  but,  if  the  principal  be 
in  hazard,  the  case  admits  of  no  doubt.  It  is  put,  that 
the  covenant   to  insure  is  equivalent  to  a  covenant  to 

rr2 
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Exch.  of  Pleas,  repay  the  money,:  but  that  is  not  so;  for  the  principal  is  in 
^    *°^     V     hazard,  and  might  be  lost  in  two  events — First,  on  the 
Holland       supposition  that  the  two  last  lives  should  expire  together; 
Peluam.       ^^»  secondly  f  if  the  last  should  drop  within  thirty  days  after 
the  third,  so  that  there  would  be  no  breach  in  the  cove- 
nant to  insure.     I  am,  therefore,  of  opinion,  that  this  does 
not  amount  to  a  loan  of  money  within  the  statute  against 
usury. 

BoLLAND,  B. — I  am  of  opinion  that  this  is  not  a  loan. 
The  character  of  the  transaction  is  well  described,  in  the 
deed,  by  the  words  *'  give,  grant,  bargain,  sell,  and  con- 
firm." Is  there  then  any  thing  on  the  face  of  the  deed  to 
shew  that  this  is  a  loan  and  not  an  annuity  ?  Every  body 
knows  that  a  person  who  is  to  advance  a  large  sum  of  mo- 
ney by  way  of  annuity,  will  take  care  to  cover  himself 
against  the  expense  of  the  insurance,  either  by  taking  a 
larger  annual  sum,  and  himself  effecting  the  insurance,  or 
by  requiring  a  covenant  to  insure.  Now,  in  the  present 
case,  it  is  done  by  a  covenant  to  insure,  and  cases  have 
been  cited  in  which  the  Courts  have  not  considered  it  to 
be  material  whether  the  insurance  were  to  be  effected  by 
the  one  party  or  by  the  other.  In  the  case  of  Morris  v. 
Jones,  the  assignment  of  the  policies  already  effected  on  the 
life  of  the  grantor  formed  part  of  the  security  to  the  grantee. 
The  Court  appear  to  have  considered  it  as  immaterial  by 
whom  those  policies  were  effected.  The  present  case 
falls  within  the  principle  of  the  cases  cited.  It  is  not  a 
loan,  but  the  purchase  of  an  annuity;  there  is  nothing  on 
the  face  of  the  deed  to  shew  that  it  is  corrupt  or  colour- 
able, and  I  am  of  opinion  that  there  should  be — 

Judgment  for  the  plaintiff. 
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Eac?i.  of  PleaSf 
1831. 

Brown  r.  Siiuker  and  Others. 

JJEBT  against  the  defendants  as  co-heiresses,  on  the  bond  To  debt  against 
of  their  ancestor.  Pleas — Non  e stf  actum— tlmt  the  bond  was  {j^JJ"^  °"  ^Jj^j^ 
obtained  perfraudem — and  that  the  defendants  had  not,  nor  ancestor,  the  de- 

t'endants  pleaded 

had  either  of  them,  at  the  time  of  exhibiting  the  bill^  &c.,  noti  est  factum, 
nor  at  any  time  before  or  since,  any  lands,  &c.,  by  descent  ^a  rie«*  per 
Replication  to  the  last  plea,  that  the  defendants,  after  the  ^f «w«^- and  the 

*  r       »  '  ^      plaintiflf  rephed, 

death  of  the  ancestor,  and  before  the  commencement  of  this  that,  after  the 

suit,  to  wit,  &c.,  had  lands  in  fee-simple  by  descent,  &c. ;  before  the  com- 

concluding  with  a  verification.  Thrsurth^de- 

Upon  the  trial,  at  the  last  Assizes  for  Salop,  it  was  fendants  had 

proved,  that  lands  had  descended  from  the  obligor  to  the  descent,  &c.:— 

defendants  as  co-heiresses,  and  the  Jury  found  for  the  wasa'repUcation 

plaintiff,  debt  1,100/.,  but  did  not  assess  the  value  of  the  TtH^'^c^' 

3  &  4   rr.  a^  Mm 

lands  descended,  pursuant  to  the  stat.  3  &  4  IV.SfM.  c.  14,  c.  14, 8.6,  and 

,  that  the  Jury, 

S.  D  \^aj,  having  found 

In  Easter  Term,  R.  V.  Richards  obtained  a  rule  to  shew  that  lands  de- 

'  scended,  ought 

cause  why  the  plaintiff  should  not  be  restrained  from  issu-  to  have  assessed 

ing  execution  until  a  Jury  had  inquired  of  the  value  of  the  those  lands, 

lands  descended.     He  contended,  that  the  plaintiff  had  the^lhrstatute 

replied  accord  in  cr  to  the  statute  3  &  4  JF.  <Sr  71/.  c.  14,  s.  3&4fr.  <5-iw: 

,  -y  I         c.  14,  apphes  to 

6,  and  cited  a  note  to  the  case  of  Jeffreson  v.  Morton  (b),  all  hinds  by  de- 
in  which  it  is  laid  down,  that,  **  whenever  the  plaintiff  re-  only  as  are *"*^ 
plies  according  to  this  statute,  he  is  not  entitled  to  a  ge-  a^>^ned  *)efore 

*  ^  ®        action  brought. 

neral  judgment,  as  he  was  at  common  law,  but  can  recover 
only  the  value  of  the  land  sold  as  found  by  the  Jury^  be 
it  what  it  may.  Reds/taw  v.  Hester  (c).  And  the  Jury 
must  find   the  value;   for,  if  they  neglect  to  do  so,  the 


(a)  The  ancestor  died  before  the  tion  after  that  date. 

16th  July,  1830,  80  that  the  ques-  (6)  2  Saund.  8. 

tion  turned  upon  this  statute,  and  (c)  Carth.  354 ;   S.  C.  Conib. 

not  upon  stac.  11  GeoA^  1  Hi//.  344;  6  Mod.  199,  12J,  123. 
4,  c.  47,  which  came  into  opera- 
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Drown 
p. 

SUUKER. 


Exch.^Pieas,  QouTt  Will  award  a  venire  de  novo  {a).     Jeffry  v.  Bar- 
row {by 

Jervis  and  Curwood  shewed  cause. — The  pleas  of  fraud 
and  riens  per  descent  are  false  pleas,  within  the  knowledge 
of  the  defendants;  and  the  question  isj  whether  the  staL 
3  &  4  ^.  ^  3f.  c.  14,  alters  the  law^  so  as  to  exempt  the 
heir  from  the  consequences  of  a  false  plea,  and  make  it 
imperative  upon  the  Jury  to  inquire  of  the  value  of  the 
lands  descended. 

[Bayley^  B. — This  should  be  considered  upon  the  plea 
of  riens  per  descent  alone,  becausCj  in  the  time  of  IV.  ^  M. 
only  one  plea  could  be  pleaded.  The  consequences  will 
be  the  same;  for,  if  the  defendants  are  liable  upon  that 
plea,  they  will  be  also  liable  upon  the  other  pleas  found 
against  them]. 


(a)  Ou  a  furmer  day,  Richards, 
trcatiiig^this  as  a  common  law  repli- 
cation, moved  for  a  rule  to  restrain 
execution  from  issuing  against  the 
person  or  goods  of  the  defend- 
ants, or  against  any  of  their  lands, 
except  the  land  proved  to  have 
descended;  and  produced  affida- 
vits proving  that  the  defendants 
were  in  ignorance  of  there  having 
been  any  lands  by  descent,  and  at- 
tributing their  being  misled  to  the 
attorney  for  the  plaintiff.  The  af- 
fidavits also  shewed  facts  which 
had  given  the  defendants  reason  to 
suspect  and  plead  fraud  in  obtain- 
ing the  bond.  He  urged  the  hard- 
ship on  the  defendants  if  they  were 
to  be  personally  liable  for  the 
costs,  and  fur  the  amount  of  the 
debt,  which  was  vory  large,  when 
they  had  only  one  acre  of  land  by 
descent,  and  had  been  misled;  or 


in  ignorance  of  the  facts. 

Baylby,  B. — It  would  be  error 
on  the  record,  if  the  judgment, 
which  the  plaintiff  is  by  law  enti- 
tled to,  were  not  given.  We  can- 
not give  the  relief,  which,  it  is  sug- 
gested, is  in  the  equitable  discre- 
tion of  the  Court,  if  the  plaintiff 
has  the  clear  legal  right.  The  plea 
of  fraud  must  be  proved  by  the 
defendants:  if  they  plead  fraud, 
they  must  prove  it;  they  ought  to 
know  whether  it  be  true  or  false; 
and,  if  they  plead  fraud  without 
any  satisfactory  evidence,  they 
must  pay  the  debt  and  the  costs. 
No  authority  is  shewn  to  us,  to  en- 
able the  Court  to  confine  the  exe- 
cution to  a  limited  extent. 

The  rest  of  the  Court  concur- 
red, and  the  rule  was — 

Refused. 

(/>)  10  Mod.  18,  19. 
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The  cases  before  the  statute  are  collected  jBoc.  Abr.  Exch.  of  puas^ 
Heir  and  Ancestor  {Ry,  UVin.Abr.2ily  Heir  {C);  2  Wms.     vJ!^^ 
Sound.  8f  n.  4,  and  establish^  that^  if  the  heir  plead  a  false        Brown 
pleaj  as  if  issue  be  taken  on  the  quantity  of  assets^  and  it       suuker. 
be  found  that  the  heir  has  other  lands  by  descent ;  or  if 
he  plead  a  fact  which  he  knows  to  be  false,  and  it  is  found 
against  him,  as  where  he  says,  that  he  has  nothing  by  de- 
scent, and  the  Jury  find  that  he  has  something,  however 
small  it  may  be,  and  insufficient  to  satisfy  the  debt,  the 
plaintiff  is  entitled  to  a  general  judgment  for  the  debt,  da- 
mages, and  costs,  and  to  sue  out  the  like  execution  against 
him  as  on  a  judgment  for  his  own  debt. 

Then,  what  is  the  effect  of  the  statute  3  &  4  /F.  ^  M 
c.  14?  The  3rd  section  enacts,  that  heirs  and  devisees 
shall  be  liable  upon  the  bonds  of  their  ancestors,  and  the 
devisees  shall  be  chargeable  for  a  false  plea,  in  the  same 
manner  as  heirs  should  have  been.  The  5th  and  6th  sec- 
tions render  lands  liable  which  have  been  aliened  before 
action  brought,  but  do  not  alter  the  rule  of  law  which  is 
recognised  in  the  3rd  section.  Those  latter  sections  were 
not  intended  to  affect  lands  not  aliened,  but  only  such  as 
had  descended  and  were  aliened  before  action  brought. 
If  these  lands  had  been  aliened  the  plea  would  not  be  false. 
Suppose  it  had  appeared,  that  lands  had  descended  of 
which  but  one  acre  only  had  been  aliened,  could  the  judg- 
ment be  for  that  acre  alone  ?  The  replication  given  by  the 
statute  is  in  the  nature  of  a  new  assignment,  and  can  ap- 
ply only  to  lands  which  have  been  aliened  before  action 
brought.  But  where  lands  descend,  and  are  not  alien- 
ed, the  case  stands  upon  the  old  law,  and,  upon  a  false 
plea,  the  judgment  is  general.  At  all  events,  the  rule 
cannot  be  granted  in  its  present  form ;  for,  where  a  Jury 
have  miscarried  in  not  inquiring  of  the  value  of  the  lands 
descended,  it  can  only  be  set  right  by  a  venire  de  novo. 

Russell,  Serjt.,  and  Richards,  contra. — The  Glh  section 
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Bxck,  of  Pleas,  of  the  stat.  3  8c4fW.&  M.,  c  14,  is  not  controlled  by  the 
1831.  Jif       '  '  J 

recital  to  the  5th,  but  is  general,  and  enacts,  that,  upon  a 

certain  form  of  replication,  the  Jury  shall  inquire  of  the  va- 
lue of  the  lands.  Now,  there  is  no  doubt  but  that  this  re- 
plication is  framed  upon  that  statute ;  and  it  is  equally 
clear,  upon  the  authorities  already  referred  to,  that  in  such 
a  case  the  creditor  is  not  entitled  to  a  general  judgment. 
The  case  must  be  determined  upon  the  plea  of  rieas  per 
descent  alone.  At  the  time  the  statute  was  passed,  one 
plea  only  was  allowed ;  but,  if  it  were  otherwise,  non  est 
/actum  has  been  held  not  to  be  a  false  plea,  so  as  to  ren- 
der the  defendant  liable  to  a  general  judgment ;  Cloth" 
worthy  v.  Clothworthy{a),  Franhev.  Stukeley{b);  and  the 
pleas  of  fraud  are  ejusdem  generis.  The  judgment,  there- 
fore, would  be  bad,  on  error,  if  the  value  of  the  lands  were 
not  assessed. 

Lord  LvNDHURST,  C.  B. — From  a  very  early  period  I 
had  made  up  my  mind  as  to  the  result  of  this  appUcation, 
and  have  heard  nothing  to  alter  that  opinion.  In  sub- 
stance, the  replication  is  that  which  is  given  by  the  statute ; 
and  the  plaintiff  having  pursued  the  course  pointed  out 
by  the  statute,  all  the  consequences  must  follow;  and  the 
Jury  who  tried  the  cause,  should  have  inquired  of  the  va- 
lue of  the  land.  They  have  not  done  so,  and  therefore 
the  verdict  is  imperfect,  and  a  venire  de  novo  must  be 
awarded,  unless  the  plaintiff  will  consent  to  have  the  value 
of  the  land  descended  assessed  upon  a  writ  of  inquiry. 

It  is  unnecessary  to  say  what  would  have  been  the  effect 
of  an  issue  taken  in  the  terms  of  the  plea,  that  the  de- 
fendants had  lands  by  descent,  because  the  plaintiff  has 
adopted  the  replication  given  by  the  statute,  and  the  legal 
consequences  must  follow. 

(<0  Cro.  Cai-.  436.  {b)  2  Rol.  Abr.  71- 
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Bayley,  B. — The  legal  consequence  of  an  imperfect  Exch.  of  PUas, 
verdict  is,  a  venire  de  novo/  and  I  am  of  opinion  that  this 
is  an  imperfect  verdict,  because  the  replication  brings  this 
case  within  the  terms  of  the  statute,  and  the  Jury  ought  to 
have  inquired  of  the  lands.  It  is  unnecessary  to  say  whe- 
ther the  statute  in  its  operation  is  general,  or  confined 
only  to  lands  aliened  before  action  brought,  because  that 
question  does  not  arise  upon  the  present  record.  This 
case  being  within  the  statute,  and  the  verdict  being,  there- 
fore, imperfect,  it  is  a  matter  of  right  that  a  venire  de  no- 
vo should  issue ;  for,  there  is  this  difference  between  the 
award  of  a  venire  de  novo  and  a  new  trial,  that  a  writ  of 
error  may  be  brought  if  a  venire  de  novo  be  improperly 
awarded.  Unless,  therefore,  the  parties  agree  within  a 
fortnight,  the  venire  de  novo  must  be  awarded. 


Venire  de  novo  nisi. 


rii 


Davies  V,  Morgan  and  Others. 

1  HIS  was  an  action  of  trespass  de  bonis  asportatis,  for  a  byclaw  of  a 
seizing  two  pairs  of  shoes.     The  defendants,  after  plead-  ^yy^^g^J^^JJ  ^ 
ing  not  guilty,  justified  the  trespass,  in  several  special  custom  to  ex- 
pleas,  as  wardens  of  the  cordwainers*  guild,  in  the  town  and  authorizing 
and  county  of  Hacerford-westy  under  a  bye-law  made  in  Lnaity  hi  case 
the  reign  oi  Elizabeth,  and  another  similar  bye-law  made  ofa  breach  of 

®  ^  ^  "^     ^  the  bye-law, 

in  the  reign  oi  James  the  First,  of  the  corporation  of  the  without  a  previ- 
ous demand  and 
refutal  of  such 
penalty,  is  bad. 
Corporators  are  not  competent  witnesses  in  support  of  a  custom  to  exclude  foreigners. 
Declarations  of  deceased  corporators  are  evidence  in  support  of  a  custom  to  exclude  foreign* 
ers— ^fjitft/tf. 

Upon  an  application  by  a  defendant  for  a  new  trial,  the  Court  will  refuse  it  if  there  be  an 
essential  defect  in  the  defendant's  evidence,  although  no  objection  was  made  by  the  plaintiff  at  the 
trial  upon  that  point. 

The  recitals  of  a  warrant  of  distrei^s,  put  in  evidence  by  the  plaintiff  to  connect  the  defendant 
with  a  trespass,  are  not  evidence  fur  the  defendant  of  the  facts  recited. 

The  circumstances  which  ure  necessary  to  make  a  document  evidence,  must  be  proved  aliunde, 
Hud  cannot  be  gathered  from  the  document  itself. 
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Etch,  of  Pleat,  towii  and  county  of  Haverford-wesU  founded  on  a  custom 

'  ^     for  the  exclusion  of  foreigners.     In  those  pleas  which  re- 

DAVIE8       lied  on  the  latter,  the  bye-law  was  stated  as  empowering 

Morgan.       the  wardens  of  the  cordwainers'  guild  to  distrain  the  goods 

of  foreigners  exercising  the  craft  of  cordwainers  within 

the  town  and  county,  after  a  demand  and  refused  of  a  cer- 

Uun  penalty;  in  those  which  were  framed  on  the  bye-law 

of  the  reign  of  Elizabeth^  the  power  of  so  distraining  was 

averred  as  existing  without  any  mention  of  a  previous 

demand  and  refusal  of  the  penalty.    The  plaintiff,  after 

joining  issue  on  the  plea  of  not  guilty,  replied,  as  to  the 

special  pleas,  after  protesting  certain  averments,  de  infurid 

to  the  residue  respectively. 

At  the  trial,  before  BoUand^  B.,  at  the  Spring  Assizes 
for  Pembrokeshire t  the  plaintiff,  in  order  to  connect  the 
defendants  with  the  trespass,  put  in  the  warrant  of  dis- 
tres,  signed  by  them,  under  which  the  shoes  in  question 
were  seized ;  which  warrant  recited,  that  there  had  been  a 
demand  and  refusal  of  the  penalty  authorized  by  the  bye- 
laws  respectively.  The  case  ultimately  went  to  the  Jury, 
upon  the  question  of  the  existence  of  the  custom  to  ex- 
clude foreigners,  and  of  the  bye-laws  founded  on  such  cus- 
tom^ as  stated  in  the  special  pleas.  The  Jury  found  a  ver- 
dict for  the  plaintiff,  negativing  the  custom. 

In  Easter  Term,  John  Evans  obtained  a  rule  for  a  new 
trial,  on  two  grounds — First,  that  the  verdict  was  against 
the  evidence — Secondly,  that  the  learned  Judge  had  re- 
jected evidence  as  to  the  existence  of  the  custom,  which 
ought  to  have  been  received,  viz.  the  evidence  of  certain 
members  of  the  corporation  at  large  of  the  town  and  coun- 
ty of  Havetford'West,  as  distinguished  from  the  members 
of  the  corporation  or  guild  of  cordwainers;  entries  in  the 
books  of  the  guild  of  cordwainers ;  and  also  the  evidence 
of  witnesses  who  were  called  to  speak  to  their  having  heard 
from  deceased  members  of  the  corporation  at  large,  that 
foreigners  had  no  right  to  exercise  the  craft  of  cordwain- 
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ers  within  the  town  and  county  of  Haverfard-wesi,  and  that  ^*^*-  «/  ^fe«*» 
they  had  always  been  prevented  from  so  doing. 

It  was  not  objected,  at  the  trial,  by  the  counsel  for  the 
plaintiff,  that  the  defendants  had  not  proved  a  demand  and 
refusal  of  the  penalty  before  the  distress  was  levied ;  but, 
upon  the  Judge's  report,  the  Court  raised  the  question 
whether  any  evidence  had  been  given  upon  these  points, 
and  whether  a  new  trial  could  be  granted  in  the  face  of 
such  a  failure  of  necessary  proof  in  support  of  the  defence 
stated  in  the  special  pleas. 

Sir  W.  Owen  and  Shepherd  shewed  cause. — They  con- 
tended, that  the  members  of  the  corporation  at  large  were 
properly  rejected,  because  the  corporation  at  large  was 
entitled  to  half  the  penalty  incurred  by  a  breach  of  the 
bye-laws,  and  that  the  minuteness  of  the  interest  did  not 
vary  the  rule  (a);  that  the  books  of  the  guild  were  not  of 
a  public  character,  but  contained  entries  of  a  private  na« 
ture  for  the  interest  of  the  parties  producing  them,  and 
were,  therefore,  properly  rejected ;  Rogers  v.  Allen  (6), 
72.  v.  Debenham  (c)i  and  that  the  declarations  of  deceased 
corporators  could  not  be  received,  because  the  corpora- 
tors if  living  would  not  have  been  competent ;  and  this 
was  different  from  the  cases  in  which  such  declarations  an- 
te litem  motam  had  been  received,  because  here  there  was 
a  constant  controversy,  and  each  instance  of  exclusion  was 
lis  mota  within  the  general  principle  of  the  rule. 

They  urged  also,  that  the  bye-law  was  bad,  because 
part  of  the  penalty  was  given  to  the  corporation  of  Have^-- 
ford-west y  strangers  to  the  guild  of  cordwainers ;   Jotter- 
dell  V.  Glasby{d)i  Bodxoic  v.  Fennell(e)\  and  having  cited 


{a)  1  Phil.  Ev.  61;    3  Stark.  {c)  2  B.  &  A.  185. 

Ev.  426,  427 ;  i^e  d.  Mayor  of  {d)  2  Wils,  266. 

Stafford  V.  Tooth,  3  Y.  &  J.  19.  (e)  I  Wils.  233,  23/. 

[b)  \  Camp.  309. 
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Exch,  of  Pleas,  1  ft^ms.  Saund.lo).  and  the  cases  there  mentioned,  to  shew 

18^1. 

that  a  bye-law  to  exclude  foreigners  could  only  be  founded 

upon  a  precedent  custom,  they  contended  that  there  was 

no  evidence  of  a  precedent  custom,  and  that  the  verdict 

was  therefore  right. 


John  Evans  and  E.  V.  fViUiams,  contra, — The  evidence 
of  the  corporators  was  improperly  rejected.  Such  evidence 
has  been  received  ex  necessitate  in  several  cases,  for  the 
proof  of  public  rights;  Norwich  Weavers*  case  (6),  R. 
V.  Mai/or^  &c.  of  London  (e),  JR.  v.  Carpenter  (rf).  At 
all  events,  the  declarations  of  deceased  corporators  were 
clearly  admissible.  This  is  abundantly  established  by 
Moseley  v.  Deacle  (e),  Deacle  v.  Hancock  {/),  Harwood  v. 
Sims  (g),  and  NichoUs  v.  Parker  (A).  It  is  said,  however, 
that  the  parties,  if  alive,  could  not  have  been  examined ;  but 
there  is  no  analogy  between  the  two  cases.  A  living  wit- 
ness must  speak  to  facts:  but  reputation  is  founded  on  opin- 
ion^ and  he  who  wishes  to  prove  an  ancient  custom  by  gene- 
ral reputation,  must  prove  a  general  opinion  upon  the  sub- 
ject, and  may  give  in  evidence  tiie  declarations  of  aU  persons. 
The  entries  (f)  in  the  books  were  also  admissible,  either  as 
containing  a  promise  against  the  interest  of  the  party,  or  as 
evidence  of  reputation  of  the  custom  at  that  time. 


(a)  312  a,  n.  3. 
{b)  Vin  Abr.  Evid.  G.  pi.  2, 
(c)  2  Lev.  231. 
((/)  2  Show.  47. 
(e)  11  Price,  162. 
U)  M*C1.  85;  13  Price,  226. 
(g)  Wi^ht  112. 
(A)  14  East,  331. 
(f }  The  entries  proposed  to  be 
ready  were  in  the  following  form : 

"  March  31st,  1673. 
"  Francis  Symmom  was  fined  to 
6x.  M.  for  selling  of  a  payer  of 
bhoes  within  the  liberty  of  this 


town,  and  he  being  not  a  freeman 
and  free  of  the  corporation,  has 
promised  to  pay  the  money  the 
eighth  day  of  July  next,  as  witness 
his  hand,      .c  ;p^^^i,  symmons,^ 

*'  5th  Novemher,  1696. 
*•  Distrained  from  Petro  Ftartt^ 
nine  pair  of  shoes  for  the  comming 
to  our  towne  contrary  to  our  cor- 
poration, and  'praised  to  6s.  by  us 
whose  names  are  underwritten. 

«  HVif.  Turntrr 
'*  Jus  Shards:* 
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[Lord  Lt/ndhurst,  C.  B. — It  does  not  appear  who  Sym^  excK  of  Pieat, 
mons  was.     If  he  was  a  member  of  the  company  or  corpo-     ^    ^     ^ 
ration  he  would  be  interested ;  if  he  was  a  mere  stranger,        Davies 
his  evidence  of  reputation  would  amount  to  little.  Moroaw. 

Bayley^  B« — The  character  of  the  evidence  must  be 
established  before  the  entry  is  read;  you  cannot  read  the 
entry  to  shew  that  he  was  a  stranger;  that  must  be  proved 
aliunde  {a).  In  the  Banbury  case,  the  depositions  under  a 
bill  to  perpetuate  testimony  contained  many  statements 
with  regard  to  pedigree,  and  a  question  was  put  to  the 
Judges,  whether,  if  they  could  not  be  received  as  deposi- 
tions, they  could  be  received  as  declarations.  The  Judges 
thought,  that,  at  all  events,  the  depositions  could  not  be 
received  as  declarations,  unless  the  individuals  whose  de^ 
clarations  were  supposed  to  be  incorporated  in  the  depo- 
sitions were  aliunde  proved  to  be  relations  (6).  And  in  the 
Berkeley  Peerage  case,  it  was  holden  that  the  fact  of  re- 
lationship could  not  be  taken  from  the  depositions,  but 
must  be  proved  aliunde.] 

By  putting  in  the  warrant,  the  plaintiff's  counsel  made 
the  recitals  evidence  for  the  defendants.  Like  any  other  ad- 
mission, the  whole  must  be  taken  together.  But  the  plains 
tiff  is  not  in  a  condition  to  take  that  objection  now  for 
the  first  time ;  for,  if  it  had  been  made  at  the  trial,  the 
proof  of  the  demand  and  refusal  might  have  been  sup- 
plied. 

The  objections  to  the  bye-laws  are  upon  the  record. 
Here,  the  only  question  is,  has  the  trial  miscarried? 

Cur.  adv.  vult. 

LordLvNDHURST,  C.  B, — One  question  which  was  rais- 
ed in  this  case  was,  whether  there  was  any  evidence  of  a  de- 

(a)  See  Adamthwaite  v.  Synge,  Berkeley  Peerage  case,  4  Camp. 
iStark.  N.P.  183.  419. 

(6)  Cited    by  Lord  Eldon  in 
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Bteh.  of  Pieast  Hidnd  of  the  penalty  which  was  supposed  to  have  been  in- 
^°^^*         curred  previous  to  the  distress.  The  justification  was  plead- 
ed upon  two  bye-laws,  the  one  made  in  the  reign  o{  Eliza- 
beih,  and  the  other  in  the  reign  o(  James  the  First.   By  the 
bye-law  made  in  the  reign  o(  James  the  First,  a  demand 
and  refusal  previous  to  a  distress  is  expressly  necessary. 
It  is  provided  for  in  the  very  terms  of  the  bye-law.     No 
demand  is  required  on  the  face  of  the  bye-iaw  made  in 
the  reign  of  EUxabeth,  but,  according  to  a  form  very  usu- 
al in  cases  of  this  kind,  it  is  said,  that,  in  consequence  of 
the  offence,  or,  wheii  the  offence  is  committed,  the  party 
shall  be  subject  to  a  penalty,  to  be  levied  by  distress.     I 
am  of  opinion,  however,  that  a  demand  is,  by  this  bye- 
law,  necessarily  implied.    If  that  be  so,  it  brings  us  to  the 
consideration  of  this  record.   The  pleas  upon  the  bye-law 
of  James  the  First,  state  the  necessity  of  a  demand  pre- 
vious to  the  distress ;  and  in  the  averments  in  those  pleas 
it  is  stated  that  there  was  a  demand  and  refusal,  in  conse- 
quence of  which  demand  and  refusal  the  distress  issued. 
In  like  manner,  in  the  other  pleas  founded  upon  the  bye- 
law  in  the  reign  of  EUxabeth^  though,  upon  the  face  of 
the  bye-law  itself,  no  demand  is  required  in  terms ;  yet  the 
person  who  drew  the  pleadings  seems  to  have  thought  that 
the  distress  would  not  be  lawful  unless  a  previous  demand 
had  been  made ;  and  accordingly  it  is  stated  in  those  pleas 
in  the  same  manner,  that  the  penalty  was  demanded  and  re- 
fused, and  that  the  distress  issued  as  the  consequence  of  that 
demand  and  refusal.     In  all  the  precedents  which  I  have 
consulted  of  pleadings  framed  on  bye-laws,  like  that  of 
the  reign  of  Elizabeth,  I  find  that  previous  to  the  distress  a 
demand  and  refusal  is  averred ;  and  it  appears  to  me  that 
such  an  averment  is  necessary.     The  question  then  arises, 
was  there  in  this  case  any  sufficient  evidence  of  a  demand 
of  the  penalty,  and  of  a  refusal  to  pay  it?     On  the  part  of 
the  defendant  no  evidence  was  given  for  this  purpose,  but 
it  is  said  that  the  plaintiff  gave  sufficient  evidence  of  that 
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fact  by  putting  in  the  warrant  of  distress  which  issued,  and  S^h,  qf  Pleat, 
which  recites  a  demand  and  refusal;  and  it  is  urged,  that,     ^^  '-  ^ 

as  the  plaintiff  made  use  of  the  warrant  containing  that  re-  Da  vies 
cital,  that  warrant,  as  taken  against  the  plaintiff,  afforded  Morgan. 
primd  facie  evidence  of  a  demand  and  refusal.  I  am  of 
opinion,  however,  that  the  use  of  the  warrant  by  the  plain- 
tiff, for  the  purpose  for  which  it  was  produced,  viz,  to 
connect  the  defendants  with  the  trespass,  affords  no  evi- 
dence for  the  defendants  of  the  truth  of  the  facts  recited 
in  that  warrant;  and  that  the  defendants  were  bound  to 
prove,  by  distinct  evidence,  a  demand  and  refusal  before 
the  distress  was  levied.  There  was  therefore  no  evidence 
to  sustain  the  justifications  stated  on  this  record ;  and  the 
Jury  were  justified  in  pronouncing  their  verdict  for  the 
plaintiff.  It  appears  to  me,  therefore,  impossible  to  grant 
a  new  trial. 

This  view  of  the  subject  renders  it  unnecessary  for  me 
to  enter  minutely  into  the  consideration  of  the  other  points. 
I  am  of  opinion,  however,  that  the  evidence  of  corporators 
was  properly  rejected,  because  they  were  interested  in  the 
event  of  this  suit ;  and  that  the  corporation  books  were  in- 
admissible in  evidence  for  the  purposes  for  which  they 
were  offered.  The  entry  which  it  was  proposed  to  read 
could  not  in  my  opinion  have  been  admissible,  without 
previously  offering  some  evidence  to  shew  by  whom  that 
particular  entry  was  subscribed,  and  in  what  situation 
he  stood.  Had  that  been  done  so  as  to  make  his  admis- 
sion evidence,  then  the  lapse  of  time  would  have  dispensed 
with  the  necessity  of  proving  the  handwriting.  But  as  no 
evidence  was  offered  to  shew  who  that  individual  was,  I 
am  of  opinion  (even  if  the  attention  of  the  Judge  had  been 
called  to  that  particular  entry,)  that  it  could  not,  under  the 
circumstances,  have  been  received  as  evidence. 

With  respect  to  the  declarations  of  the  deceased  bur- 
gesses, after  considering  the  cases  of  Moseley  v.  Davieg, 
Deacle  v.  Hancock ^  Hanvoodv.  SimSt  and  Nicholk  v.  Par- 
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CASES  IN  THB  EXCHEQUER, 


^**-^^'««*»  to  do,  should  pay  a  fine  of  3*.  4rf.  to  be  levied  by  distress. 

The  plea  states,  that  the  plaintiff  was  a  brother,  that  he 
absented  himself,  and  did  not  pay,  and  that  he  forfeited 
the  3s.  4d. ;  and  then  goes  on  to  allege  (an  allegation  not 
required  in  terms  by  the  bye-law,  but,  as  it  seems  to  me, 
necessary  to  make  the  bye-law  reasonable,  and  therefore 
implied  from  the  nature  of  the  bye-law  itself,)  that  the  mas- 
ter and  wardens  requested  him  to  pay,  which  he  refused, 
and  that  thereupon  they  distrained.     The  question  which 
was  decided  in  that  case  not  bearing  upon  the  merits  of 
this,  it  is  not  necessary  to  state  the  decision ;  but  I  men- 
tion it  to  shew  that  in  that  case,  as  in  this,  although  the 
bye-law  did  not  in  terms  direct  that  the  money  should  be 
demanded,  yet  there  was  an  express  and  distinct  allegation 
in  the  pleadings  of  a  demand  of  the  money.     In  another 
case,  Clarke  v.  Tucke  (a),  it  was  pleaded,  that  there  was 
a  bye-law,  that  any  member  of  a  corporation  of  a  company  of 
tailors  at  Exeter,  who  should  revile  the  master  and  wardens, 
should  pay  a  penalty  of  Ss.  4c?.,  to  be  levied  by  distress;  and 
that  the  defendant,  being  a  member,  had  reviled  the  mas- 
ter and  wardens,  per  quod  he  had  forfeited  3^.  4c{.,  which 
was  demanded  of  him,  and  he  neglected  to  pay.   In  Dave- 
nant  v.  Hurdis  (6),  a  bye-law,  that  every  member  of  the 
company  who  had  work  to  be  done,  should  give  a  portion 
of  that  work  to  members  belonging  to  the  company,  and  if 
he  should  not,  he  should  forfeit   10*.  for  every  mete  of 
cloth,  with  reference  to  which  there  should  be  such  ne- 
glect, was  pleaded,  with  an  allegation  that  the  plaintiff  had 
cut  out  twenty  pieces  of  cloth,  &c.,  and  thereby  forfeited 
the  sum  of  ^0/.  /  and  then,  though  the  bye-law  does  not  di- 
rect any  demand  of  the  money  before  it  shall  be  levied  by 
distress,  it  is  stated  at  the  conclusion  of  the  plea,  that  the 
plaintiff  refused  to  pay  the  forfeiture,  and  therefore,  the 

(a)  2  Ventr.  183. 
(6)  Moor,  576,  cited  11  Rep.  86;  Carter,  116.    See  2  Init.  47. 


PROMOTIONS. 

In  Easier  Term  William  Walton,  Esq.,  Attorney-Ge- 
neral of  the  Duchy  of  Lancaster,  took  his  seat  within  the 
bar  on  his  appointment  as  King's  Counsel. 

During  this  Term  W.  Fuller  Boteler,  Esq.,  and  J. 
A.  jF.  Simpkinsotif  Esq.,  were  appointed  King's  Counsel, 
and  took  their  seats  within  the  bar  accordingly. 
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master  and  wardens  made  out  a  warrant  of  distress.     For  Exch.  of  Pleas, 

1831 
these  reasons  and  on  these  authorities  I  am  of  opinion  that  ^ 

the  bye-law  would  be  bad,  circumstanced  as  this  case  is,  if        Davies 

it  did  not  imply  the  necessity  of  a  demand  before  any  dis-       morgan. 

tress  could  be  made;  and  inasmuch  as,  in  this  case,  no 

demand  was  proved  at  the  trial,  we  ought  not  to  disturb 

the  verdict. 

Vaughan,  B.,  was  not  present  at  the  argument,  and 
BoLLAND,  B.,  having  tried  the  cause,  gave  no  opinion. 

Rule  discharged. 


^  o  ^ 
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PRINCIPAL    MATTERS. 


ABATEMENT. 

I.  Of  Suit. 

See  New  Trial,  iii. 

11.  Pleas  in. 
See  Practice,  i. 

ACCEPTANCE. 
See  Bills  &  Notes,  3,  4. 

ACTION. 
See  Landlord  &  Tenant. 

1.  In  1803,  the  plaintifTs  house 
was  built  against  the  pine  end  wall  of 
the  defendant's  house,  by  permission. 
In  1829,  the  defendant  made  an  ex- 
cavation in  a  careless  and  unskilful 
manner,  in  his  own  land,  near  to  his 
pine  end  wall,  by  which  he  weakened 
his  pine  end  wall,  and,  consequential- 
ly, injured  the  house  of  the  plaintiff: 
— Held^  that  an  action  on  the  case  was 
maintainable  for  tliis  injury.  Brown 
V.  Windsor,  20 

2.  A.  remitted  to  B.  a  bank-bill, 
indorsed,  "  Pay  to  the  order  of  B.^ 
under  provision  for  my  note  in  favour 
of  C,  payable  at  the  house  of  B.,  on 
1st  January^  1830."  B.  received  the 
proceeds  of  the  bill,  and  refused  to 
pay  them  over  to  C  In  an  action  for 
money  had  and  received  by  C; — 


ACTION. 

Held,  that  B.  was  not  liable  to  C,  be- 
cause B.  had  never  assented  to  hold 
the  bill  or  money  to  the  use  of  C. 
Wedlahe  v.  Hurley,  83 

3.  An  instrument  in  the  following 
terms,  **  nine  years  afler  the  date  here- 
of, I  promise  to  pay  to  &c.,  the  sum 
of  &c.,  with  lawful  interest,  provided 
D.  M.  shall  not  return  to  England,  or 
his  death  be  duly  certified  in  the  mean- 
time," is  no  evidence  of  money  lent 
either  on  a  special  or  indebitatus 
count.     Morgan  v.  Jones,  1 62 

4.  Where  A.,  being  indebted  to  B., 
gave  him  for  security  a  delivery  order 
for  goods  in  the  hands  of  a  wharfin- 
ger, which  the  wharfinger  accepted, 
and  afterwards  A,,  being  indebted  to 
C,  gave  him  another  delivery  order 
for  the  same  goods,  which  was  taken 
to  the  wharfinger,  who  said  that  he 
could  not  transfer  the  goods,  as  he 
held  them  for  B.,  but  that  if  C.  could 
get  B.'s  order,  he  would  transfer  them, 
and  promised  that  he  would  not  give 
up  the  goods  without  first  letting  C. 
know;  and  afterwards  B.,  his  debt 
remaining  unsatisfied,  gave  a  delivery 
order  for  the  same  goods  to  A.,  who 
save  notice  of  it  to  the  wharfinger: — 
field,  that  C.  had  no  property  upon 
which  trover  could  be  maintained 
against  the  wharfinger.  Melling  v. 
Kelshaw,  ISi 
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AMENDMENT. 


ARREST. 


ADMISSION. 

See  Evidence,  19. 
Variance,  2,  8. 

ADMINISTRATORS. 

See  ExEcuTORi  &  Administrators. 

AFFIDAVIT. 

I.  Of  Justification, 

See  Bail,  3,  5. 

Requla  Generales,  iii. 

II.  0/ Merits. 

lo  set  aside  a  judgment  upon 
payment  of  costs,  the  adffidavit  must 
state  that  the  defendant  has  a  good 
defence  upon  the  merits;  that  he  has  a 
good  and  meritorious  defence  is  not 
sufficient.     Bower  v.  Kemp,        287 

III.   Of  Verification . 

An  affidavit  verifying  a  plea  in 
abatement,  which  refers  to  the  decla- 
ration, must  be  sworn  afler  the  decla- 
ration is  delivered ;  and  if  it  be  sworn 
before  the  declaration  is  delivered, 
the  plaintiff  may  treat  the  plea  as  a 
nullity,  and  sign  judgment.  Bower 
v.  Kemp,  287 

AMBIGUITY. 

See  Evidence,  5. 

AMENDMENT. 

I.  Of  Process, 

The  teste  of  a  writ,  if  irregular  in 
naming  a  late  Chief  Baron  instead  of 
the  existing  Chief  Baron,  may  be 
amended,  even  af\er  a  rule  to  set  it 
aside  upon  that  ground;  and  upon 
the  amendment  being  made,  the  rule 
will  be  discharged .  fVakeling  v.  fVat" 
son,  467 

II.  /ifter  Demurrer, 
Sec  Farebrother  v.  Worsley,  6(i^, 


III.  After  Trial, 

After  a  trial  and  verdict  for  plain  - 
tiff,  the  Court  refused  to  allow  a  de- 
fendant to  amend,  by  striking  out  the 
general  issue,  and  pleading  the  bank- 
ruptcy of  the  plaintiff,  for  the  purpose 
of  giving  the  defendant  the  right  of 
beginning,  and  of  the  general  reply  at 
a  second  trial.  Chambers  v.  Bemas^ 
coni,  459 

ANCESTOR. 
See  Heir  8c  Ancestor. 

ANNUITY. 
See  Usury. 

APPEARANCE. 

See  REouLiE  Generales,  i. 

1.  If  the  defendant  do  not  justify 
his  bail  in  due  time,  and  comperuU  ad 
diem  is  pleaded  to  a  declaration  on  the 
bail  bond,  the  Court  will  order  the  ap- 
pearance of  the  defendant  to  be  re- 
corded as  of  the  day  on  which  the  bail 
justified.     Ladd  v.  Arnaboldi,       97 

2.  The  appearance  of  a  defendant 
in  person  in  Court  to  a  subpoena  at 
the  suit  of  the  Attorney-General,  may 
be  recorded  in  Court,  without  the  in- 
tervention of  a  clerk  in  Court  At* 
torney ^General  V.  Carpenter,        289 

APPROPRIATION, 

See  Action,  2. 

ARREST. 

See  Reouue  Generales,  xxi. 

A,  arrested  B.,  and  died;  the  exe- 
cutors of  A,  again  arrested  B,  for  the 
same  cause  of  action : — Held,  that  the 
second  proceeding  was  not  vexatious, 
and  that  the  defendant  was  not  enti- 
tled to  be  discharged  out  of  custody 
on  entering  a  common  appearance. 
Mellin  v.  Evans,  82 


ATTORNEY. 


AWARD. 
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ASSUMPSIT. 

See  Action,  ?,  3. 
Pleading,  iii. 


ATTACHMENT. 

See  Award. 
Costs,  viii. 
Reguue  Generales,  xxi. 

The  rule  for  an  attachment,  for  not 
accounting  to  the  legacy  office,  is  a 
rule  wwi,  which  makes  itself  absolute 
by  a  certain  day,  unless  in  tlie  mean- 
time cause  be  shewn.  In  the  matter 
of  the  Estate  of  Vivian^  409 

ATTORNEY 
See  REOuLiE  Generales,  ii. 

I.  Liabilities  of 

1.  Semhle — That  an  attorney,  not 
of  this  Court,  practising  in  this  Court 
through  a  clerk  in  court,  is  subject  to 
the  summary  jurisdiction  of  this  Court. 
Evans  v.  Duncombc,  372 

See  Payne  v.  Johnson,        373,  n. 
Hudson  V.  Handlcy,         Ibid. 

2.  Semble—Th&t  the  Court  will 
compel  an  attorney  to  perform  an  un- 
dertaking entered  into  by  him,  not- 
withstanding it  is  void  by  the  statute 
of  frauds,  and  no  action  can  be  brought 
upon  it.     Evans  v.  Buncombe,     ii72 

See  In  re  Greaves,  374,  n. 

II.  Privilege  of 

See  Costs,  vi. 

A  clerk  in  court  in  the  Exchequer, 
suing,  with  a  person  not  entitled  to 
Exchequer  privilege,  by  capias  of  pri- 
vilege, an  attorney  of  the  King's  Bench, 
does  not  lose  his  privilege.  Elkins  v. 
Harding,  345 

III.  Rights  of 

1.  Where  an  attorney  sued  out  a 
writ  in  a  superior  Court  for  the  re- 


covery of  a  disputed  debt  under  40s. 
upon  written  instructions  signed  by 
the  client,  but  brought  to  him  by  a 
person  who  was  in  the  habit  of  col- 
lecting small  debts,  and  of  occasion- 
ally acting  for  attornies : — Held,  that 
the  attorney  could  not  recover  his 
costs,  unless  it  were  shewn,  that,  be- 
fore suing  out  the  writ,  he  made  such 
inquiries  from  his  client  with  respect 
to  the  claim  as  a  prudent  attorney 
ought  to  have  made.  Gill  v.  Lough- 
er,  170 

2.  Where  plaintiff  and  defendant 
collusively  settled  an  action,  by  the 
latter  depositing  a  bill  of  exchange  in 
the  hands  of  a  third  party,  the  Court 
ordered  the  bill  to  be  given  up  to  the 
plaintifTs  attorney.     Gould  v.  Davis, 

415 

3.  A  bill  for  business  by  two  attor- 
nies in  partnership,  signed  by  one  in 
the  name  of  the  firm,  is  a  sufficient 
subscription  within  the  statutes  3  Jac. 
1,  c.  7,  and  2  Geo.  2,  c.  23,  although 
the  signature  do  not  contain  the  Chris- 
tian names  of  the  partners.  Smith  v. 
Brown,  542 

ATTORNEY  &  CLIENT. 

See  Attorney. 

AUCTION. 

See  Auction  Duty, 
Extent,  iii. 

AUCTION  DUTY. 

A  sale  by  auction  by  assignees  of  a 
bankrupt,  of  the  absolute  interest  in 
fee  of  an  estate  in  mortgage,  is  not  li- 
able to  auction  duty.  Rex  v.  Win- 
Stanley,  434 

AWARD. 

See  Recognizance,  ii. 

To  support  an  attachment  for  the 
non-performance  of  an  award  on  de- 
mand made  by  a  third  person  who  acts 
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COMMISSION. 


refusal  of  such  penalty,  is  bad.     Da^ 
vies  V.  Morgan,  587 

CALVES. 

The  tenth  calf  in  the  order  of 
birth  is  the  tithe  calf,  where  the  or- 
der of  birth  can  be  ascertained.  Trat- 
man  v.  Carrington,  320 

CASE. 

In  1803,  the  plaintiff's  house 
was  built  against  the  pine  end  wall  of 
the  defendant's  house,  by  permission. 
In  1 829,  the  defendant  made  an  ex* 
cavation  in  a  careless  and  unskilful 
manner,  in  his  own  land,  near  to  his 
pine  end  wall,  by  which  he  weakened 
his  pine  end  wall,  and,  consequentially, 
injured  the  house  of  the  plaintiff: — 
HeUtt  that  an  action  on  the  case  was 
maintainable  for  this  injury.  Brown 
V.  Windsor,  20 


CHARTER-PARTY. 


was 


By  a  charter-party,  which 
found  to  be  executed  bond  fide,  the 
owners  of  a  ship  appointed  A.  to  the 
command  of  the  ship,  on  a  voyage 
from  London  to  Calcutta,  and  back. 
A,  was  to  load  the  ship  out  and  home, 
and  on  intermediate  voyages  at  his 
option  during  a  limited  period,  and 
was  to  pay  to  the  owners  a  monthly 
freight,  payable  as  specified,  and  the 
balance  of  such  monthly  freight  was 
to  be  secured  to  the  owners  by  the 
freight  bills,for  the  freight  of  the  home- 
ward cargo  from  Calcutta,  being  made 
payable  to  joint  trustees  for  the  own- 
ers and  A.;  who  were,  out  of  the  pro- 
ceeds of  such  freight  bills,  to  pay  the 
balance  of  the  monthly  freight  to  the 
owners,  and  then  to  pay  the  surplus 
to  y^.  An  agent  of  the  owners  was 
to  go  on  board  to  superintend  the  ma- 
nagement of  the  stores,  with  power  to 
displace  A,  and  to  appoint  another 


commander  in  case  of  his  breaking 
the  agreement  on  his  part.  C  ^  Co, 
of  Calcutta,  having  knowledge  of  this 
instrument,  shipped  goods  by  the  ves- 
sel at  Calcutta  for  London,  and  drew 
freight  bills  for  the  amount  of  the 
freight  in  favour  of  the  trustees.  The 
goods  so  shipped  were  never  deliver- 
ed:— Held,  that  the  absolute  owners 
were  not  liable  to  the  shippers  for  the 
non-delivery.      Newberry  v.   Colvin, 

192 

CLERK  IN  COURT. 

See  REOuLiE  Generales,  xii. 

A  clerk  in  court  in  the  Exche- 
quer, suing,  with  a  person  not  entitled 
to  Exchequer  privilege,  by  capias  of 
privilege,  an  attorney  of  the  King's 
Bench,  does  not  lose  his  privilege. 
Elkins  V.  Harding,  345 

COLLOQUIUM. 

See  Slander. 


COMMISSION. 

Under  the  4th  section  of  the  sta- 
tute 1  Will,  4,  c.  22,  the  power  of 
the  Courts  at  Westminster  to  issue 
commissions  for  the  examination  of 
witnesses  abroad,  is  not  confined  to 
cases  where  the  witnesses  reside  with- 
in the  King's  dominions.  Duckett  v, 
Williams,  510 


COMPARISON     OF     HAND- 
WRITING. 

The  rule  that  comparison  of  hand- 
writing is  not  evidence,  does  not 
extend  so  far  as  to  prevent  the  Court 
or  Jury  from  instituting  a  comparison 
between  two  documents,  of  which 
prima  facie  evidence  has  been  given. 
Griffith  V.  Williams,  47 


CORPORATION. 


COSTS. 
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COMPERUTT  AD  DIEM. 

If  the  defendant  do  not  justify 
his  bail  in  due  time,  and  comperuit  ad 
diem  is  pleaded  to  a  declaration  on 
the  bail  bond,  the  Court  will  order 
the  appearance  of  the  defendant  to  be 
recorded  as  of  the  day  on  which  the 
bail  justified.      Ladd  v.  Arnaholdi^ 

97 

COMPETENCY  OF  WITNESSES. 
See  Evidence,  5,  15,  17,  18. 

CONCILIUM. 

See  Regulje  Gene  rales,  vi. 

CONSIDERATION. 

See  Bills  &  Notes,  2. 
Pleading,  iii. 

CONSTRUCTION. 

See  Bond. 

Covenant,  iii. 

CONVERSION. 

A  defendant  received  from  j4. 
some  bacon,  really  the  property  of  a 
bankrupt,  and  the  messenger  under 
the  commission  asked  him  if  he  had 
not  got  some  bacon  of  the  bankrupt ; 
to  which  he  replied  that  he  had  some 
belonging  to  A.;  upon  which  the  mes- 
senger desired  him  to  take  care  of  it, 
and  not  part  with  it,  as  more  would 
be  heard  of  it.  Afterwards,  the  de- 
fendant allowed  the  bacon  to  be  re- 
turned by  y^.  to  the  person  from  whom 
A,  had  received  it : — Held,  that  this 
wasevidenceof  a  conversion,  Hawk^s 
v.  Dunn,  519 

CORPORATION. 

See  Bte-Law. 
Tolls. 


CORPORATOR. 

1.  Corporators  are  not  competent 
witnesses  in  support  of  a  custom  to 
exclude  foreigners.  Davies  v.  Mor- 
gan,  587 

2,  Declarations  of  deceased  cor- 
porators are  evidence  in  support  of  a 
custom  to  exclude  foreigners — Sem^ 
hie,  Ibid. 


COSTS. 

I.  Of  the  Day. 

Costs  of  the  day  for  not  proceed- 
ing to  trial  may  be  moved  for  after  a 
rule  for  judgment  as  in  case  of  a  non- 
suit has  been  discharged  upon  a  pe- 
remptory undertaking.  Hockin  v. 
Reid,  466 

II.  0/  New  Trials. 

1.  By  the  practice  of  this  Court, 
where  a  new  trial  is  granted,  the  party 
who  succeeds  upon  both  trials  is  en- 
titled to  the  costs  of  both  trials,  if  the 
rule  for  the  new  trial  is  silent  upon 
the  subject  of  costs.  Loader  v.  Tho- 
mas, 54 

2.  In  an  action  upon  a  statute  which 
gives  double  costs,  if  a  new  trial  be 
granted,  nothing  being  said  upon  the 
subject  of  costs,  the  party  who  suc- 
ceeds upon  both  trials  is  entitled  to 
double  costs  of  both  trials.  Ibid. 

S,  Where  the  plaintiff  has  a  verdict 
with  liberty  to  move  to  increase  the 
amount,  and  obtains  a  rule  for  that 
purpose  which  is  discharged,  neither 
party  is  entitled  to  costs  unless  there 
be  a  special  order  of  the  Court.  Chap* 
pie  V,  Durston,  1 1 

III.  Of  Venire  de  Novo, 

Where  a  venire  de  novo  is  award- 
ed, the  Court  has  no  power  over  the 
costs  of  the  application.  Edwards 
V.  Brown,  354 
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IV.  0/ Ejectment. 

Tbe  Goati  of  an  ejectment  may 
be  recovered  in  an  action  for  mesne 
profits,  though  the  defendant  has  ap> 
peared  and  pleaded  in  the  ejectment, 
and  no  cotis  have  been  taxed.  Sy 
mondt  V.  Page,  29 


V.  In  Extentt. 

Upon  a  $cire  /acuu  upon  a  re- 
ct^isance  entered  into  to  abide  an 
award  respecting  matters  in  difference 
upon  an  extent  in  aid: — Held,  that 
Ae  defendant,  having  succeeded  upon 
demurrer,  was  not  entitled  to  cosu. 
Xex  V.  Bingham,  379 


VI,  Under  Court  of  Reqaeiti  Act*. 

Where  a  clerk  in  court,  and  an 
attorney  of  the  King't  Bench,  sued 
an  attorney  of  the  King'r  Bench 
by  capiat  of  privilege,  and  re- 
covered less  than  51.1 — Held,  that  it 
was  not  a  case  within  the  London 
Court  of  Requests  act,  39  &  40  Geo. 
S,  c.  104.     Elkint  V.  Harding,    345 

Andtee  Burn  v,  Patmore,  846,  n. 


VII.  Taxation  of. 
See  Rkqvls  Gbke rales,  iv. 

VIII.  How  recovered. 
See  Atzorney,  iii. 
The  Court  of  Great  Sessions  or- 
dered an  infant,  suing  by  prochein 
amy,  to  pay  costs;  and  this  Court 
granted  an  attachment  against  the 
prochein  amy  for  disobeying  that  or- 
der.    Evant  V.  Davit,  460 

COURT  OF  REQUESTS. 

See  Costs,  vj. 


COVENANT. 
I.  Implied. 

1.  A  lease  of  an  undivided  third  part 
of  certain  mines,  reciting,  that,  by  per- 
mission of  the  lessor  and  the  owners  of 
the  other  two  thirds,  the  lessee  bad  ptdl- 
ed  down  an  old  smelting  mill,  and  had 
agreed  to  build  another  of  larger  di- 
mensions, contained  a  covenant  by  the 
lessee  to  keep  such  new  mill  in  repair, 
and  BO  leave  it  at  the  expiration  of  the 
term,  but  contained  no  covenant  by 
the  lessee  to  build  tbe  new  mill: — 
Held,  that  such  a  covenant  by  the 
lessee  might  be  implied,  and  that  the 
lessor  might  sue  upon  the  implied 
covenant  in  respect  of  his  iotereiL 
Eatterby  V.  Sampton,  105 

8.  Covenant  against  A.  and  B.  on 
a  covenant  supposed  to  be  implied  as 
incident  to  a  demise  by  lease.  On 
production  of  the  lease,  it  appeared, 
that,  in  point  of  law,  A.  only  demised, 
and  that  B.,  who  had  an  equitable  in- 
terest merely,  confirmed : — Held,  that 
theactioowasnot  maintainable  against 
A.  and  B.  Smith  v.  Paeklington, 
445 

II.  Running  with  the  Land. 
A.,  by  lease,  containing  a  recital 
from  which  a  covenant  by  the  lesace 
to  build  a  smelting  mill  was  to  be  im- 
plied, demised  all  mines  and  minerals 
then  open  or  discovered,  or  which 
might,  (luring  the  term,  be  opened  or 
discovered  at  or  under  certain  moors 
and  waste  lands,  and  also  all  smelting 
mills  then  standing  upon  the  said 
lands,  with  full  liberty  to  sink  shafts 
there,  and  to  build  thereon  any  mills 
or  other  buildings  requisite  for  mines, 
habendum  the  demised  premises  with 
the  appurtenances  for  nineteen  years. 
A.  assigned  his  reversion  of  and  in 
the  demised  premises  with  the  appur- 
tenances to  B.,  who  devised  the  same 
to  C. : — Held,  that  Ibe  implied  cove- 


DEATH. 


DEPARTURE. 
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nant  to  build  a  smelting  mill  ran  with 
the  land,  because  it  tended  to  the  use, 
benefit,  and  advantage  of  the  thing 
demised,  and  that  the  assignee  of  the 
reversion  might  therefore  sue  upon  it. 
Easterby  v.  Sampson^  105 

III.  Construction  of. 

Where  a  Sheriff's  bailiff,  in  tlie 
deed  appointing  him  bailiff,  covenant- 
ed (inter  alia)  to  pay  the  Sheriff  the 
costs  and  charges  of  defending  any 
action,  or  of  prosecuting  or  opposing 
any  motion,  &c.,  touching  or  concern- 
ing any  matter  wherein  the  bailiff 
should  act,  or  assume  to  act  as  bailiff, 
to  the  said  Sheriff;  and  afterwards, 
in  the  same  deed,  covenanted  to  in- 
demnify, &c.,  the  Sheriff,  against  all 
actions,  costs,  &c.,  &c.,  which  might 
be  commenced,  &c.,or  which  he  might 
suffer,  pay,  or  be  liable  to,  for  or  by 
reason  of  the  executing,  not  execut- 
ing, returning,  or  not  returning,  or 
mtS'return  of  any  writ,  process,  man- 
date, precept,  or  warrant,  occasioned 
by  the  act  or  default  of  the  said  bail- 
iff: — Held,  that  the  covenant  was  not 
confined  to  the  wrongful  act  of  the 
bailiff,  but,  that  it  extended  to  pro- 
tect the  Sheriff  from  the  costs,  &c., 
which  he  had  incurred,  from  an  ac- 
tion, &c.,  having   been   prosecuted 
against  him,  in  consequence  of  a  re- 
turn made  by  him  to  a  writ,  on  in- 
structions for  the  return  given  by  the 
bailiff,  though  those  instructions  were 
correct  and  proper.     Farebrother  v. 
Worsley,  549 

CUSTOMS  AND  EXCISE. 

See  Bill  of  Sight. 
Evidence,  6,  7. 
Glass. 

Master  &  Servant. 
Pleading,  viii. 

DEATH. 

See  New  Trial,  iii. 


DEBTOR  AND  CREDITOR. 
See  Action,  S. 

DECLARATION. 

I.  Form  of 
See  Regul/b  Generales,  xiv. 

II.  De  bene  esse. 
See  Reguue  Generales,  v. 

DEED. 

See  Covenant,  iii. 

DEMISE. 

See  Covenant,  i.  ii. 

DEMURRER. 

See  Amendment,  ii. 

Reguue  Generales,  vi. 

1.  Where  a  defendant  demurs  for 
delay,  and  there  is  not  a  sufficient 
number  of  days  in  the  Term  to  en- 
able the  plaintiff  to  conform  to  the 
usual  practice  in  cases  of  demurrer, 
the  Court  will  allow  a  concilium  mo- 
ved for  on  the  last  day  but  two  of  the 
Term,  to  be  drawn  up  for  the  last 
day  of  Term,  although  no  rule  be 
given  to  bring  in  the  paper  books, 
and  no  paper  books  be  in  fact  deli- 
vered.    Cooper  v.  Hawkes,         219 

2.  Before  the  plaintiff  can  move 
for  judgment  upon  demurrer,  the  de- 
murrer books  must  be  delivered  to  all 
the  Barons,  and  if  the  defendant  do 
not  deliver  his  books,  the  plaintiff 
must  deliver  them  on  his  behalf. 
Cornmelin  v.  Thompson,  461 

DEPARTURE. 
See  Pleading,  v. 
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DISTRINGAS. 


DOUBLE  COSTS. 


DESCENT. 

See  Fine. 

DETINUE. 
See  Pleading,  v. 

DEVIATION. 
See  Policy. 

DISHONOR. 

See  Bills  &  Notes  5. 

DISTRESS. 

Materials  delivered  by  a  manu- 
facturer to  a  weaver,  to  be  by  him 
manufactured  at  his  own  hokne,  are 
privileged  from  distress  for  rent  due 
from  the  weaver  to  his  landlord; 
but  a  frame  or  other  machinery,  de- 
livered by  the  manufacturer  to  the 
weaver,  together  with  the  materials, 
for  the  purpose  of  being  used  in  the 
weaver's  house  in  the  manufacture  of 
such  materials,  is  not  privileged,  un- 
less there  be  other  goods  upon  the 
premises  sufficient  to  satisfy  the  rent 
due.     Woody.  Clarke^  484 

DISTRINGAS. 

I.  At  Common  Law. 

1.  The  service  of  a  venire  at  the 
counting-house  of  defendants,  who 
have  no  residence  in  this  country,  is 
not  a  sufficient  service  to  warrant  the 
issuing  of  a  distringas  according  to 
the  old  course  of  the  Court. 

Semble,  That  the  old  mode  of  pro- 
ceeding by  venire  and  distringas  is 
taken  away  by  the  stat.  7  &  S  Geo.  4, 
c.  71,  8.  5.     Hall  V.  Gumple,      539 

2,  The  Court  will  not  increase  is- 
sues upon  a  distringas  issued  upon 
the  SherifTs  return  of  summonerifeci 


to  the  venire,  according  to  the  old 
course  of  the  Court — Semble.  Pen- 
nell  V.  Kingston,  548 

II.  By  Statute. 

1.  Requisites  of  the  affidavit  for  a 
distringas  upon  a  venire*  Pitt  v. 
Eldred,  147 

2,  The  affidavit  for  a  distringas 
upon  a  venire  must  be  full  and  dis- 
tinct, and  must  disclose  circumstances 
from  which  the  Court  may  see  that 
the  defendant  keeps  out  of  the  way  to 
avoid  personal  service.  Winstanley 
V.  Edge,  881 

8.  The  Court  will  not  grant  a  ci^« 
tringas,  upon  an  affidavit  of  the  be- 
lief of  the  deponent  that  the  defend- 
ant keeps  out  of  the  way  to  avoid 
personal  aervice ;  but  it  must  also  be 
made  to  appear,  to  the  satisfaction  of 
the  Court,  that  the  defendant  keeps 
out  of  the  way  to  avoid  service;  and 
the  grounds  for  the  belief  must  be 
stated.     Godkin  v.  Redgate,        401 

4.  Affidavit  for  (iM^rtn^o^.  fV/Ute* 
home  V.  Simonc,  402 

III.   When  issued. 

1.  Qucerc,  whether  a  distringas 
under  the  statute  may  issue  imme- 
diately upon  the  return  of  the  venire, 

Semble,  that  the  time  within  which 
a  distringas  may  issue  afVer  the  re- 
turn of  the  venire,  is  in  the  discretion 
of  the  Court.  Thomas  v.  Elder,  517 

2.  Time  of  issuing  a  distringas. 
Field  y.  Radden,  518 


DOMICILE. 
See  Legacy  Duty. 

DOUBLE  COSTS. 
See  Costs,  ii.  2. 


DUTIES    OF   OFFICERS  OF 

COURT. 

See  R^GULf  Generales,  xii< 

EJECTMENT. 
I.  Declaration  in. 
A  notice  at  the  foot  of  a  declara- 
tion in  ejectment,  served  before  term, 
which  omits  to  state  the  term  in  which 
the  tenant  ia  to  appear,  is  sufficient. 
Doe  T.  Roe,  3S0 

II.  Service  of  Declaration. 
See  Reodls  Gekekales,  vii. 
Where  a  declaration  in  ejectment 
was  served  on  the  essoign  day  by 
miatake,  the  Court  directed  the  rule 
for  judgment  to  be  served  on  the  te- 
nants in  possession,  and  granted  the 
rule  for  judgment  against  the  casual 
ejector  absolute,  unless  cause  was 
shewn  in  five  days  after  such  service. 
Doe  d.  Brent  v.  Roe,  483 

III.  Evidence  in. 

Upon  the  trial  of  an  ejectment,  the 
landlord  (defendant)  proposed  to  call 
the  tenants  in  possession  of  different 
parts  of  the  properly,  upon  whom 
ejectments  had  been  served,  to  prove 
an  adverse  possession  ;  but  they  were 
held  to  he  incompetent :  and  the  Court 
refused  to  enter  into  the  question, 
whether  they  were  competent  to  prove 
the  possession  of  each  other,  because 
the  distinction  had  not  been  pointed 
out  at  the  trial,  but  intimated  an  opin- 
ion that  they  were  not  competent  for 
any  purpose.  Doe  d.  Lervit  v.  Preece, 
515 
IV.  CoiU. 

The  costs  of  an  ejectment  may  be 
recovered  in  an  action  for  mesne  pro- 
fits, though  the  defendant  has  appear- 
ed and  pleaded  in  the  ejectment,  and 


no  costs  have  been  taxed.     Symonds 
v.  Page,  29 

ESSOIGN  DAY. 

Where  the /«(  day  in  full  term 

falls  on  a  Sunday,  the  essoign  is  to 

be  calculated  from  that  day.    Doe  d. 

Brent  v.  Roe,  483 

EVIDENCE. 

1.  The  statute  of  limitations  must 
be  replied  specially  to  a  plea  of  set- 
off, and  cannot  be  taken  advantage 
of  under  the  general  replication  of 
nil  debet.     Chappie  v.  Dvrtton,       1 

2.  Declaration  alleged,  that  the 
plaintiff  was  possessed  ofa  messuage, 
&-C.,  belonging  to  and  supporting 
which  there  were  certain  foundations, 
which  the  plaintiff  had  enjoyed,  Stc, 
and  ought,  &c.,  to  enjoy.  On  evi- 
dence, it  appeared,  that  the  plaintiff 
was  only  entitled  to  an  easement  in 
the  foundations  which  belonged  to 
the  defendant : — Held,  no  variance. 
Brown  v.  Windsor,  go 

3.  The  rule,  that  comparison  of 
handwriting  is  not  evidence,  does  not 
extend  so  iar  as  to  prevent  the  Court 
or  Jury  from  instituting  a  comparison 
between  twodocuments,  of  which  prt- 
tnd  facie  evidence  has  been  given. 
Griffith  y.  Williams,        '  47 

4.  In  an  action  oftrespass  quare 
claumm /regit,  the  defendant  pleaded 
that  A.  C.  was  seised  in  fee,  and, 
being  so  seised,  granted  a  right  of 
way  by  non-existing  grant.  The 
plaintiff  replied,  traversing  the  grant: 
— Held,  that,  on  these  pleadings,  it 
was  not  competent  for  the  plaintiff 
to  give  evidence  to  shew  tliat  A.  C. 
was  not  seised  in  fee,  for  the  purpose 
of  rebutting  the  presumption  of  the 
grant.     CotvUsham  v.  Cheilyn,       48 

5.  A.  by  agreement  promised  to 
surrender  into  the  hands  of  the  lord, 
&c.,  "  all  those  brick-works,  copy- 
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EVIDENCE. 


bold  of  inheritance,  then  in  the  pos- 
session of  y/.,  with  full  liberty,  ^c." 
to  the  use  of  B.  and  C :  no  surren- 
der was  made,  but  B.  and  C,  entered 
upon  the  premises.  B.  afterwards 
surrendered  his  interest  to  C,  and 
an  action  of  trespass  having  been 
brought  against  C,  and  Z).,  they 
l^eaded  leave  and  licence  from  A,  to 
B.  and  C;  C,  justifying  in  his  own 
right,  and  Z).  as  the  servant  of  B, 
and  C,  and  by  their  command ;  to 
which  A,  replied  de  mjuriA^  &c.  The 
question  being,  whether  the  locus  in 
quo  was  comprised  in  the  agreement, 
B.  was  call^  by  the  defendants  to 
prove,  by  parol  declarations  of  the 
plaintifl^  that  the  locus  in  quo  was  so 
comprised.  B.*s  evidence  was  ob- 
jected to,  Jlrtl,  because  he  was  bound 
to  indemnify  Z).  his  servant,  for  an 
act  done  by  his  command  in  the  asser- 
tion of  a  supposed  right;  and  ^ndly, 
because  it  was  not  competent  to  the 
defendants  to  extend  by  parol  evi- 
dence the  terms  of  the  agreement  to 
premises  not  in  the  possession  of  A, 
at  the  time : — Held,  first,  that  B,  was 
a  competent  witness;  and  secondly, 
that  the  terms  of  the  agreement  being 
ambiguous  might  be  explained  by  pa- 
rol testimony.     Paddock  v.  Fradley, 

90 

6.  Information  for  offering  a  bribe 
to  Thomas  Dabbs,  a  aistom-house  of- 
ficer. Evidence  that  his  name  of 
baptism  was  Thomas  Tyrrel  Dabbs, 
in  which  name  his  commission  was 
made  out,  but  that  he  was  as  well,  or 
better,  known  at  the  custom-house, 
and  in  the  trade,  by  the  name  of  Tho- 
mas DabbSf  which  name  he  himself 
generally  used : — Held,  no  variance. 
Attorney-General  V,  Hawkes,       121 

7.  Where  an  information  charged 
an  importation  of  bugles,  and  it  was 
doubtful  whether  the  articles  import- 
ed were  beads  or  bugles,  upon  which 
different  duties  were  payable,  but  they 
were  treated  at  the  custom-house  and 


in  the  trade  as  bugles,  and  the  de- 
fendant himsdf  had  treated  them  as 
such : — Held,  no  variance.  Ibid, 

8.  Where  a  petitioning  creditor's 
debt  is  proved  by  the  depositions  un- 
der the  provisions  of  the  6  Geo»  4, 
c.  16,  s.  92,  it  is  not  competent  for 
the  defendant  to  prove  that  audi  pe- 
titioning creditor's  debt  was  a  fraudu- 
lent contrivance  between  the  bankrupt 
and  the  petitioning  creditor*  Young 
V.  Thnmins,  148 

9.  An  instrument  in  the  following 
terms, "  nine  years  after  the  date  here- 
of, I  promise  to  pay  to  &c.,  the  sum 
of  &c.,  i%ith  lawful  interest,  provided 
D,  M.  shall  not  return  to  England^ 
or  his  death  be  duly  certified  in  the 
meantime,"  is  no  evidence  of  money 
lent,  either  on  a  special  orindehiiaius 
count.     Morgan  v.  Jones^  162 

10.  Where,  upon  an  issue  upon  a 
district  modus,  the  plaintiff  dearly 
proved  the  existence  for  150  years 
of  the  payment  pleaded,  and  the  de- 
fendant produced  Pope  Nicholas*  tax- 
ation, and  other  documentary  evi- 
dence, which  ascribed  to  the  rectory, 
and  to  the  property  in  respect  of 
which  the  modus  was  pleaded,  values 
inconsistent  with  the  alleged  modus: 
— Held,  after  verdict  for  the  plaintifl^ 
that  it  was  for  the  jury  to  say  to  what 
weight  the  documenUuy  evidence  was 
entitled,  and  that  they  might  take  into 
their  consideration  whether  the  docu- 
mentary evidence  ascribed  to  the  rec- 
tory and  the  district  their  real  value 
at  the  time.     Beck  v.  Bree,  246 

11.  Where  a  party  who  executes 
a  bond  is  at  the  time  competent  to 
execute  it,  he  cannot,  under  the  plea 
of  non  est  factum,  shew  that  he  was 
misled  as  to  the  legal  effect  of  the 
bond.     Edwards  v.  Brown,  507 

12.  A  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would 
demise  to  the  defendant  furnished 
lodgings  for  a  certain  term,  to  wit, 
two  years,  the  defendant  promised. 
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&C.,  and  alleged,  by  way  of  perform- 
ance, that  the  defendant  did  demise, 
&c.,  for  the  said  term  of  two  years : 
the  evidence  was,  that  the  defendant 
agreed  to  take  the  lodgings  for  two 
or  three  years: — Held,  that  the  con- 
sideration for  the  promise  was  not 
truly  stated,  and  that  the  allegation 
of  performance  rendered  the  term 
stated  material,  notwithstanding  it 
was  laid  under  a  videlicet  in  setting 
forth  the  consideration.  Aliter  on  a 
count  on  a  consideration  executed. 
Edge  V.  Strafford,  391 

13.  Where,  in  an  action  by  the  as- 
signee of  a  bankrupt,  it  appeared  that 
a  biU  drawn  and  indorsed  by  the  pe- 
titioning creditor,  and  accepted  by 
the  bankrupt,  had  been  produced  at 
the  opening  of  the  commission,  and 
had  been  then  examined  by  the  com- 
missioners, and  had  afterwards  been 
lost,  and,  though  search  had  been 
made,  could  not  be  found  or  pro- 
duced at  the  trial: — Held,  that  the 
petitioning  creditor's  debt  was  proved 
by  evidence  of  the  contents  of  such 
bill.     Pooley  v.  Millard,  41 1 

14.  A  SherifTs  officer  sent  a  writ- 
ten memorandum  to  the  Sheriff's  of- 
fice, stating  that  he  had  arrested  A.  B, 
at  a  certain  place,  this  return  was  tiled 
at  the  SherifTs  office,  and  the  officer 
being  dead,  was  received  in  evidence 
to  prove  the  place  of  such  arrest  in  an 
action  between  A.  B.  and  a  third  party: 
the  Court  granted  a  new  trial,  intimat- 
ing a  strong  opinion  that  such  return 
was  not  evidence  of  the  place  of  ar- 
rest, but  giving  the  party  an  opportu- 
nity of  putting  the  question  upon  the 
record. 

Semble,  that  such  return  was  not 
receivable  in  evidence  for  any  pur- 
pose.    Chambers  v.  Bernasconi,  451 

15.  Upon  the  trial  of  an  ejectment, 
the  landlord  (defendant)  proposed  to 
call  the  tenants  in  possession  of  dif- 
ferent parts  of  the  property,  upon 
whom  ejectments  had  been  served,  to 


prove  an  adverse  possession ;  but  they 
were  held  to  be  incompetent ;  and  the 
Court  refused  to  enter  into  the  ques- 
tion, whether  they  were  competent  to 
prove  the  possession  of  each  other, 
because  the  distinction  had  not  been 
pointed  out  at  the  trial ;  but  intimated 
an  opinion  that  they  were  not  compe- 
tent for  any  purpose.  Doe  d.  Lewis 
V.  Preece,  515 

16.  A  defendant  received  from  ^« 
some  bacon,  really  the  property  of  a 
bankrupt,  and  the  messenger  under 
the  commission  asked  him  if  he  had 
not  got  some  bacon  of  the  bankrupt ; 
to  which  he  replieil  that  he  had  some 
belonging  ioA.;  upon  which  the  mes- 
senger desired  him  to  take  care  of  it, 
and  not  part  with  it,  as  more  would 
be  heard  of  it.  Afterwards,  the  de- 
fendant allowed  the  bacon  to  be  re- 
turned by^.  to  the  person  from  whom 
A.  had  received  it: — Held,  that  this 
was  evidence  of  a  conversion.  Hawkes 
v.  Dunn,  519 

1 7.  Corporators  are  not  competent 
witnesses  in  support  of  a  custom  to 
exclude  foreigners.  Davies  v.  Mor- 
gan, 587 

18.  Declarations  of  deceased  cor- 
porators are  evidence  in  support  of  a 
custom  to  exclude  foreigners — Sem- 
ble. Ibid. 

19.  The  recitals  of  a  warrant  of 
distress,  put  in  evidence  by  the  plain- 
tiff to  connect  the  defendant  with  a 
trespass,  are  not  evidence  for  the  de- 
fendant of  the  facts  recited.         Ibid. 

20.  The  circumstances  which  are 
necessary  to  make  a  document  evi- 
dence, must  be  proved  aliunde,  and 
cannot  be  gathered  from  the  docu- 
ment itself.  Ibid. 


EXAMINATION  OF  WITNESS- 
ES. 

See  Commission. 


VOL.  I. 


T  T 


EXCISE  AND  CUSTOMS. 

See  Customs  Sc  Excise. 

EXECUTION. 

JV.,  in  a  marriage  BetttemenI,  re- 
citing that  /.,  bis  intended  wife,  i*a« 
possessed  of  certain  goods,  and  that 
It  bad  been  agreed,  that  in  case  she 
survived  him  she  should  have  the 
goods  and  such  articles  u  might  be 
bought  in  lieu  thereof,  for  her  owa 
use,  and  in  case  she  should  die  before 
him,  that  she  might  dispose  of  the 

rds,  covenanted  with  Intsteea  that 
iTouId  not  dinpose  of  the  goods 
without  the  consent  of  /.,  that  he 
would  purchase  new  articles  in  lieu 
of  those  nbich  might  be  worn  out  or 
disposed  of,  that  if  she  survived  him 
■he  should  have  the  goods  for  her 
own  use,  and  if  he  survived  her  she 
should  dispose  of  theni  subject  to  his 
life-interest.  No  assignment  of  the 
goods  was  made  to  the  trustees.  N. 
and  /.  separated  after  their  marriage, 
and  /.  demised  the  goods  to  F.,  as  a 
yearly  tenant: — Held,  fini,  that  the 
goods  were,  notwithstanding  the  set- 
tlement, the  properlyof  A'.,  andmight 
be  seized  under  a  Ji.  fa,  against  him ; 
but,  lecondltf,  that  they  could  not  be 
seized  for  his  debt  during  the  conti- 
nuance of  the  demise  to  F.  Izod  v. 
Lamb,  3d 

EXECUTORS   AND   ADMINIS- 
TRATORS. 
See  Leoact  Duty. 
PaoBATB  Duty. 
A.  agrees  to  do  certain  work,  and 
dies  before  the  work  is  begun:  the 
executors  of  A.  do  the  work,  using 
the  materials  oi  A.: — Held,  in  an  ac- 
tion  by  the  executors,  in  their  repre- 
•entaiive  character,  for  work  and  la- 
bour done,  and  materials  found,  that 
the  executors  might  recover  the  value 


FIERI  FACIAS. 

of  the  materiila ;  and  temhU,  that  they 
might  also  recover  for  the  work  and 
labour  at  esecutors  of  A.  Marshall 
V.  Broadhurtt,  40S 

EXTENT. 

I.  In  Chief. 

An  agent  of  a  lire  insurance  com- 
pany, who  has  received  premiums  and 
duties  for  the  office  to  whom  he  has 
given  secority,  is  liable  to  a  writ  of 
immediate  extent  for  the  duties.  Rex 
V.  Wrangkam,  408 

II.  /n  Aid. 

Upon  a  tcire  fadat  upon  a  re- 
cognisance entered  into  to  abide  an 
award  respecting  matters  in  difference 
upon  an  extent  in  aid  -.—Held,  that  the 
defendant  having  succeeded  upon  de- 
murrer, was  not  entitled  to  costs. 
Bex  »,  Bingham,  aj9 

III.  Proceedings  under. 

1.  A  SberiS*  cannot  retain  against 
the  Crown  a  sum  of  money  deposited 
by  an  agent  of  the  Crown,  to  cover 
the  expenses  of  a  sale  by  auction  of 
property  seized  under  an  extent,  and 
sold  under  a  venditioni  expoiuu.  The 
King  v.Jonet,  140 

i.  A  sale  under  an  extent  is  not 
vitiated  as  against  a  purchaser  by  the 
agent  of  the  Crown  making  a  bond 
jUe  bid  for  himself.     Ren  v.  Mar»k, 


FACTOR. 

See  PaiNCiPAL  ABn  Aseht. 

FEES  OF  COURT. 
See  Rbodl£  Gxhxralbs,  viii. 

FIERI  FACIAS. 

Ste  EXBCDTIOM. 


FINE. 

A.,  tenant  for  lire,  remainder  to  B., 
his  wife,  for  life,  remainder  to  the 
heirs  of  the  body  of  B.  by  A.  to  be 
begotten:  C,  the  issue  of<4.an<lB., in 
theirlifetime,le*ie(afine  came  ceo,  4'<=., 
without  proclamations,  but  containing 
a  clause  of  warranty :  C.  survives  A. 
and  B.,  and  dies,  leaving  issue  D, : — 
^eU,  that  the  right  of  entry  of  i>.  was 
takeo  away  by  the  effect  of  the  war- 
ranty.    Doe  i.TkoMa»v.  Jones,  528 

FREIGHT. 

See  Charteb-Pakty. 

FRAUD. 
See  Evidence,  II. 

FURNISHED  LODGINGS. 

See  Landlord  &  Tenant,  1. 

tJTATUiE  of  Frauds,  1,2. 

GLASS. 
Where  a  maker  of  glass,  before 
the  termination  of  a  journey,  unladed, 
under  notice,  the  materials  remaining 
in  a  pot,  part  of  which  he  had  work- 
ad  out,  and  put  those  materials  with 
others  into  an  overtaker,  which  was 
gauged,  and  the  duties  charged  and 
paid  thereon: — Held,  that  he  was  en- 
tided  to  a  deduction  from  the  duties 
payable  upon  the  gauge  of  the  entire 
journey,  in  respect  of  the  materials 
so  laded  out,  having  paid  the  duty  in 
respect  of  those  materials  on  the  guage 
of  the  overtaker.  Allomeg-Gene- 
ml  Y.  Bell.  237 

GRANT. 

See  EviDBNci,  4. 

1 .  A  grant  of  ft  Air  or  miriut,  with 

an  expreas  grant  of  toll,  poMn  rea- 


HEIR  AND  ANCESTOR.  013 

Bonable  toll,  though  no  amount  of  toll 
be  specified.  1  ha  Corporation  of 
Stamtford  v.  Pamlelt,  57 

2.  The  grant  of  a  fair  or  market 
"  cum  omnibut  tolnclh,  et  aliii  pre- 
Jicvit  predictit  /eriii  live  nundinit  per- 
tiaenlibut  et  tpectantibui,"  passea  a 
reasonable  toll  to  the  grantee,  though 
the  amount  of  toll  be  not  specifiM. 
Pawlett  V,  'I'he  Corporation  of  Stan- 
ford, (in  error),  400 


GUARANTIE. 
A  guarantie  in  the  following  form 
—"  R.R.,  plaintifi;  and  /.  ^..defend- 
ant :  We,  the  undersigned,  jointly  and 
severally  undertake  and  agree  to  pay 
G.C.  C,  gent.,  the  debt  and  full  coats 
in  this  action,  provided  on  or  before 
the  1st  dayof^JrtN.  1831,  a  sum  of 
IW.  10<.  3/1.  be  not  paid  to  him  the 
said  G.  C.  C.  at  Ills  ofhce,  as  the  at- 
torney for  the  iitaintilfK;  dated  thia 
6th  day  of  Nov,  1830,"  and  contain- 
ing in  the  margin  the  following  letters 
and  figures:—"  Debt  6/.  11*.  Ilf/., 
costs4/.  18*.  4rf.,-  lU.  10j.3(;."doea 
not  shew  a  aufHcient  consideration  to 
take  it  out  of  the  4th  section  of  the 
statute  of  frauds;  and  consequently  no 
action  can  be  maintained  thereon. 
Colcv.Di/er,  461 

HABEAS  CORPUS. 
Where  a  defendant  is  in  custody 
in  the  county  of.-/.,  upon  an  attach- 
ment issuing  out  of  this  Court,  he  may 
be  removed  to  the  county  of  B.  to 
take  his  trial  upon  an  indictment 
found  in  tlie  Ulter  county.     Re  Wet' 


HANDWRITING. 

See  Comparison  of  HAHDwaiTiNo. 

HEIR  AND  ANCESTOR. 
To  debt  against  hairs  on  the  bond 

TT* 


GU 


INSURANCE. 


of  their  ancettor,  the  defendants  plead- 
ed non  eil  factum,  per  fravdem,  and 
rient  iper  detcent;  and  the  plaintiff 
replied,  that,  after  the  death,  &c.,  and 
before  the  commencement  of  the  suit, 
the  defendants  had  lands,  &c.,  bjr  de- 
■cent,  &c. ; — Held,  that  thii  was  a 
replication  under  the  (tat.  SScitV.^ 
M.  c  14, 1.6,  and  that  the  Jury,  hav- 
ing found  that  landa  descended,  ought 
to  have  SMeued  the  value  of  those 
laiuU.  Qtutre,  whether  the  statute 
SSiiW.^M.  c.  U,  applies  to  all 
lands  by  dMcent,  or  to  such  only  as 
are  aliened  before  action  brought. 
Bnmn  v.  Shuker,  583 


HUSBAND  AND  WIFE. 

See  Makkiaoe  Settleubnt. 

IMPARLANCE. 

See  Reoui^  Gbheraleb,  ix. 

INFORMATION. 

See  Appeaeancb,  3. 
Practice,  xviii.  1. 

INDEMNITY  BOND. 

See  CoYENAKT,  iii. 


INNUENDO. 

See  S  LAN  DEE. 


See  Anmvitt. 

Policy  op  Ihsukakce. 


JOINDER    OF    DEFENDANTS 

IN  ONE  WRIT. 
See  REoutf  Geneeales,  xvi. 


LEGACY  DUTY. 

JUDGMENT  AS  IN   CASE  OF 
A  NONSUIT. 

1.  In  a  country  cause,  where  issue 
is  joined  in  Michaelmat  Term,  and 
the  ptaintifiT  does  not  proceed  to  trial 
at  the  Assizes  after  Hilary  Term,  the 
defendant  may,  in  Eatter  Term,  move 
for  judgment  as  in  case  of  a  nonsuit. 
Crowley  v.  Dean,  18 

See  Spitri  v.  Parker,  Ibid.  a. 

2.  Where  issue  is  joined  in  an  ia- 
suable  term  in  a  country  cause,  and 
no  notice  of  trial  is  given  for  the  en- 
suing assizes,  the  defendant  cannot 
move  for  judgment  as  in  esse  of  a 
nonsuit,  until  the  term  next  after  (he 
second  assizes.  Simoitt  v.  Folken- 
ham,  SIS 

JUSTICE. 

See  Msoisteatx. 

LANDLORD  AND  TENANT. 
See  Covenant,  i.  li. 

DlSTECSS, 

I .  A  tenant  who  agrees  to  take  fur- 
nished lodgings,  but  does  not  enter,  is 
not  liable  in  an  action  for  use  and  oc- 
cupation.    Edge  v.  Strafford,      391 

X.  Covenant  against  A.  and  B.  on 
a  covenant  supposed  to  be  implied  as 
incident  to  a  demise  by  lease.  On 
production  of  the  tease,  it  appeared, 
that,  in  point  of  law,  A.  cm\j  demised, 
and  thitB.,  who  had  an  equitable  in- 
terest merely,  confirmed: — Held,  that 
the  action  was  not  maintainable  against 
A.  and  B.   Smith  v.  Pocklington,  145 

LEASE. 
See  Covenant,  i.  ii. 

Staidts  of  Fbauds,  I,  2. 

LEGACY  DUTY. 
1.  American,  Aiutrian,  French,  and 
RttttioH  itock,  tlie  property  of  a  te»- 


MARRIAGE  SETTLEMENT.         MASTER  AND  SERVANT.  615 


UtorMomiciled  in  this  country,  is  lia- 
ble to  legacy  duty.  In  re  Ewin,  151 
2.  The  rule  for  an  attachment,  for 
not  accounting  to  the  legacy  office,  is 
a  rule  nisi^  which  makes  itself  abso- 
lute by  a  certain  day,  unless  in  the 
meantime  cause  be  shewn.  In  the 
Matter  of  the  Estate  of  Vivian,    409 


MACHINERY. 
See  Distress. 

MAGISTRATE. 

1 .  A  notice  of  action  against  a  ma- 
gistrate, under  24  Geo,  2,  c.  ^\,  is 
sufficient  to  warrant  a  writ,  and  pro- 
ceedings against  the  magistrate  and  a 
constable  jointly.     Jones  v.  Simpson, 

174 

2.  Where  notice  was  given  to  the 
magistrate,  as  above,  and  the  plaintiff, 
after  the  expiration  of  a  month,  sued 
out  a  writ  against  the  magistrate  alone, 
and  afterwards  abandoned  that  writ, 
and  sued  out  another  against  the  ma- 
gistrate and  constable  jointly : — Held, 
that  the  notice  was  sufficient  to  war- 
rant the  second  writ,  and  proceedings 
thereupon.  Ibid, 

MARINER. 

See  M ASTER '&  Seaman. 

MARRIAGE  SETTLEMENT. 

N,,  in  a  marriage  settlement,  re- 
citing that  /.,  his  intended  wife,  was 
possessed  of  certain  goods,  and  that  it 
had  been  agreed,  that  in  case  she  sur- 
vived him  she  should  have  the  goods 
and  such  articles  as  might  be  bought 
in  lieu  thereof,  for  her  own  use,  and 
in  case  she  should  die  before  him,  that 
she  might  dispose  of  the  goods,  cove- 
nanted with  trustees  that  he  would  not 
dispose  of  the  goods  without  the  con- 


sent of/.,  that  he  would  purchase  new 
articles  in  lieu  of  those  which  might 
be  worn  out  or  disposed  of,  that  if 
she  survived  him  she  should  have  the 
goods  for  her  own  use,  and  if  he  sur- 
vived her  she  should  dispose  of  them, 
subject  to  his  life-interest.  No  as- 
signment of  the  goods  was  made  to 
the  trustees.  N,  and  /.  separated 
afler  their  marriage,  and  /.  demised 
the  goods  to  F,,  as  a  yearly  tenant: — 
Held,  first,  that  the  goods  were,  not- 
withstanding the  settlement,  the  pro- 
perty of  N,,  and  might  be  seized  un- 
der hfi.fa,  against  him ;  but,  secondly, 
that  they  could  not  be  seized  for  his 
debt  during  the  continuance  of  die 
demise  to  F.     Izod  v.  Lamb,         35 

MASTER  AND  SEAMAN. 

Where  C,  a  mariner  on  board  an 
East  Indiaman,   at    anchor    in   the 
bay  of  Canton,  within  two  miles  of 
Macao,   and  w^ithin  hail   of  several 
other  vessels,  having  been  guilty  of 
disorderly  conduct  in  the  absence  of 
the  captain,  was,  upon  the  captain's 
return  to  the  ship,  four  days  after- 
wards, ordered  to  be  flogged,  upon 
which  L.,  a  mariner  on   board  the 
same  ship,  resisted  the  execution  of 
the  captain's  orders,  and  was  guilty 
of  riotous  and  mutinous  conduct,  for 
which  by  command  of  the  captain  he 
was  flogged: — Held,  that  the  captain 
was  justified  in  flogging  L,,  and  that 
the  authority  of  the  captain  of  a  ves- 
sel to  inflict  moderate  punishment  is 
not  confined  to  a  case  where  the  ves- 
sel is  at  sea  beyond  the  reach  of  as- 
sistance; and  that  such  punishment 
need  not  be  inflicted  immediately  up- 
on the  act  being  done  for  which  the 
punishment  is  inflicted.  Lamb  v.  Bur* 
nett,  291 

MASTER  AND  SERVANT. 
Where  a  trader  harbours  and  con- 
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NEW  TRIAL. 


NOTICE. 


ceals  smuggled  goods,  he  is  liable 
in  penalties  for  the  illegal  act  of  a  ser- 
vant, done  in  the  conduct  of  the  busi- 
ness, with  a  view  to  protect  the  smug- 
gled goods,  though  the  master  be  ab- 
sent at  the  time,  and  the  act  be  done 
by  the  servant  upon  the  exigency  of 
the  occasion,  when  the  goods  are  dis- 
covered. A  Homey 'General  v.  Sid- 
don^  220 

MEMORANDA. 

See  Promotions. 

RSGULJE  GeNERALES. 


MESNE  PROFITS. 
See  Costs,  iv.' 

MISNOMER. 
See  Variance. 

MONEY. 

I.  Lent. 

See  Action,  3. 

Regul^  Generales,  xiv. 

II.  Had  and  received. 

See  Action,  2. 

Regul^  Generales,  xiv. 

NEW  TRIAL. 

I.   When  to  be  moved. 

Where  a  cause  is  tried  at  the  sittings 
in  Term,  a  motion  may  be  made  for 
a  new  trial,  at  any  time  within  four 
days  af)er  the  return  of  the  distringas, 
although  more  than  four  days  have 
elapsed  since  the  trial.  Mason  v. 
Clarke,  411 

II.    IV hen  granted. 
Upon  an  application  by  a  defend- 


ant for  a  new  trial,  the  Court  will  re- 
fuse it  if  there  be  an  essential  defect 
in  the  defendant's  evidencei  although 
no  objection  was  made  by  the  plaia- 
tiffat  the  trial  upon  that  point.  Da- 
vies  V.  Morgan^  567 

III.  After  Death  of  Party. 

Where  the  plaintiff  has  died  after 
verdict,  the  Court  may  grant  a  new 
trial  on  the  application  ofthe  defend- 
ant, and  would,  in  such  ease,  impose 
terms  on  him  to  prevent  his  taking 
advantage  of  the  plainti£P's  death. 
Griffith  V.  miliams,  47 

IV.  ^Costs  of. 

By  the  practice  of  this  Court,  where 
a  new  trial  is  grranted,  the  party  who 
succeeds  upon  both  trials  is  entitled 
to  the  costs  of  both  trials,  if  the  rule 
for  the  new  trial  is  silent  upon  die 
subject  of  costs.  Loader^  qu^  tank,  v. 
Thomas,  54 

NOTICE. 

I.  Of  Action. 

A  notice  of  action  against  a  ma- 
gistrate, under  24  Geo.  3,  c.  44,  is 
sufficient  to  warrant  a  writ,  and  pro- 
ceedings against  the  magistrate  and  a 
constable  jointly.     Jones  v.  Simpson, 

174 
3.  Where  notice  was  given  to  the 
magistrate,  as  above,  and  the  plaintiff, 
after  the  expiration  of  a  month,  sued 
out  a  writ  against  the  magistrate  alone, 
and  afterwards  abandoned  that  writ| 
and  sued  out  another  against  the  ma- 
gistrate and  constable  jointly : — Held, 
that  the  notice  was  sufficient  to  war- 
rant the  second  writ,  and  proceedings 
thereupon.  /hid. 

II.  Of  Trial. 

See  Reqvlje  Generales,  xx. 
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PARTNER5S. 


PENALTIES. 
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HI.  Of  Dishonour  of  Bili. 
See  Bills  &  Notes,  5. 

IV.  Service  of 
See  Reoul.£  Generales,  xix. 

NON  EST  FACTUM. 

See  Evidence,  11. 

NONSUIT. 

See  JUDQMENT  AS  IN  CASE  OF  A  NoN- 

SUIT. 

Where  that  which  is  laid  as  the  cause 
of  action  in  the  declaration  is  proved 
at  the  trial,  the  plaintiflTcannot  be  non- 
suited, upon  the  ground  that  the  facts 
charged  do  not  disclose  a  cause  of  ac- 
tion.    Lumby  y.  Alldaiff  301 

OFFICE  HOURS. 

See  Regul.e  Generales,  xi. 

OFFICERS  OF  COURT. 
See  Reguue  Generales,  xii. 

OUTLAWRY. 

Where,  to  a  special  capias  utlagn- 
Uim^  the  Sheriff  returns  an  inquisi- 
tion findini;  that  the  defendant  has 
benefices  but  no  lay  fee,  this  Court 
will  award  a  writ  of  sequestration  up- 
on reading  the  transcript  of  the  out- 
lawry and  inquisition.      The  King  v. 


Hind, 


'380 


PARTNERS. 

Liability  of 

1.  Where  a  partnersliip   firm    is 
pledged  by  the  acceptance  of  a  bill 
of  exchange  by  one   partner  in  the 
name  of  the  firm,  the  partnership,  of  j 
wliomsocver  it  may  consist,  whether 


they  are  named  or  not,  and  whether 
the  partners  are  known  or  secret  part- 
ners, will  be  bound,  unless  the  title  of 
the  person  who  seeks  to  charge  them 
can  be  impeached.  JVintle  v.  Crow^ 
ther,  316 

2.  Where  a  bill,  accepted  in  a  part* 
nership  firm,  is  applied,  with  the 
knowledge  of  the  party  who  takes  the 
bill,  in  part  only  to  the  separate  use 
of  the  partner  who  actually  accepts  it, 
a  secret  partner,  not  known  to  the 
party  who  takes  the  bill,  is  liable  in 
respect  of  so  much  of  the  amount  as 
is  not  to  the  knowledge  of  the  taker 
applied  to  the  separate  use  of  the  part- 
ner who  accepts  the  bill.  Ibid. 

3.  Where  //.,  /A,  and  C,  not  being 
general  partners,  entered  into  a  joint 
speculation,  and  each  was  to  contri- 
bute a  third  :—//e/(/,  that  yf.,  who 
had  paid  his  share,  was  not  liable  to 
the  bankers  of  B.,  for  monies  advanc- 
ed by  such  bankers  on  the  individual 
credit  of  B,,  without  the  knowledge  of 
A.,  though  such  monies  were  applied 
in  payment  of  bills  drawn  upon  B.  in 
the  course  of  the  joint  speculation. 
Smith  V.  Craven,  500 


PENAL  ACTION. 
Sec  Costs,  ii.  %, 

PENALTIES. 

See  Bill  of  Sioiit. 

Master  &  Servant. 


PETITIONING    CREDITOR'S 
DEBT. 

1.  Where  a  petitioning  creditor's 
debt  is  proved  by  the  depositions  un- 
der the  provisions  of  the  G  Geo,  4,  c. 
IG,  s.  92,  it  is  not  com|>etent  for  the 
defendant  to  prove  that  such  petition- 
ing creditor *s  debt  was  a  fraudulent 
contrivance  between  the  bankrupt  and 


CIS 
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tbe  pemBODiog  creditor.     Y^tmg  ▼. 
TimmmSf  14S 

2.  Wbete,  in  ao  actioD  by  the  at- 
MgDee  ofa  haDkrufK,  it  appored  that 
a  bill  drawn  and  indi»ved  by  the  pe- 
tiuoning  creditor,  and  accepted  bj  tbe 
bankrupt,  bad  been  produced  at  tbe 
(opening  of  tbe  conrniituon,  and  had 
been  tben  ezaniioed  by  tbe  commis- 
nonerf*  and  bad  afterwards  been  lot t, 
and,  tfaottgb  search  had  been  made, 
oonid  not  be  found  or  produced  at  tbe 
trial: — Hcldf  that  the  petitioning  cre- 
ditor's debt  was  proved  by  evidence 
of  the  contents  of  such  bilL  Pooley 
w.MUlard,  411 


PLEADING. 

L  Im  AbaUmenL 
Set  Peactice,  i. 

II.  FormM. 
8te  Regoue  Gehebales,  xit. 

III.  Assumpnl, 

See  AcTioK,  S. 

A  declaration  tuted,  that,  in  con- 
sideration that  the  plaintiff  mould  de- 
mise to  the  defendant  furnished  lodg- 
ings for  a  certain  term,  to  wit,  two 
years,  the  defendant  promised,  &c., 
and  alleged,  by  way  of  performance, 
that  the  defendant  did  demise,  &c., 
for  the  said  term  of  two  years;  the 
evidence  was,  that  the  defendant 
agreed  to  take  the  lodgings  for  two  or 
three  years: — Held,  that  the  consi- 
deration for  the  promise  was  not  truly 
stated,  and  that  the  allegation  of  per- 
formance rendered  the  term  stated  ma- 
terial, notwithstanding  it  was  laid  un- 
der a  videlicet  in  setting  forth  the 
consideration.  A  liter  on  a  count  on 
a  consideration  executed.  Edge  v. 
Strafford,  391 


IV.  DeU. 
See  Hbik  &  AjrcBsroft. 


A  declaration  in  debt 
60L,  and  contained  six  counts  for  lOL 
eadi ;  and  the  defendant  pleaded  that 
he  did  not  owe  the  said  sum  of  \0L 
above  demanded.  Tbe  plaintiff  treat- 
ed this  plea  as  a  nullity,  and  i^ned 
judgment.  The  Court  set  die  judg- 
ment aside.     Risdale  v.  KeUjf,    410 

V.  Detmme. 

To  a  count  in  dednne,  on  the  bail- 
ment of  a  promissory  note  to  be  re- 
delivered on  request,  the  defendant 
pleaded,  that  the  dbintiff  bad  deposit- 
ed the  note  with  him,  to  be  kept  as  a 
pledge  and  security  for  tbe  repay- 
ment cf  a  loan  of  501.;  tbe  plamtiff 
replied  a  tender  of  tbe  50/. : — HeU 
on  special  demurrer,  that  the  replica- 
tion was  good,  and  no  departure. 
GledHame  t.  Ffewkt,  565 

VI.  Case. 

See  Slanoee. 

Declaration  alleged,  that  the  plain- 
tiff was  possessed  of  a  messuage,  &c., 
belonging  to  and  supporting  which 
there  were  certain  foundations,  which 
the  plaintiff  had  enjoyed,  &c.,  and 
ought,  A'c,  to  enjoy.  On  evidence, 
it  appeared,  that  the  plaintiff  was  on- 
ly entitled  to  an  easement  in  the  foim- 
dations  which  belonged  to  the  defend- 
ant:— Held,  no  variance.  Brown  v. 
Windsor,  20 

VII.   Trespass. 

In  an  action  of  trespass  quare  clou-- 
sum /regit,  the  defendant  pleaded  that 
A.  C.  was  seised  in  fee,  and,  being  so 
seised,  granted  a  right  of  way  by  non- 
existing  grant.  The  plaintiff  replied, 
traversing  the  grant: — Held^  that,  on 
these  pleadings,  it  was  not  competent 
for  the  plaintiff  to  give  evidence  to 
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shew  that  A.  C  was  not  seised  in  fee, 
for  the  purpose  of  rebutting  the  pre- 
sumption of  the  grant.  Cowlishaw  v. 
Cheslyn^  48 

VIII.  Information, 

An  information  for  harbouring 
goods,  liable  to  the  payment  of  duty, 
is  not  supported  by  evidence  of  har- 
bouring goods,  which,  by  reason  of 
the  packages  in  which  the  goods  are 
imported,  are  prohibited.  Attorney- 
General  V,  Key,  159 

IX.  Non  est  factum. 

Where  a  party  who  executes  a  bond 
is  at  the  time  competent  to  execute  it, 
he  cannot,  under  the  plea  of  non  est 
factum,  shew  that  he  was  misled  as  to 
the  legal  effect  of  the  bond.  Edwards 
V.  Brown^  807 

X.  Statute  of  Limitations. 

The  statute  of  limitations  must  be 
replied  specially  to  a  plea  of  set-off*, 
and  cannot  be  taken  advantage  of  un- 
der the  general  replication  o(nil  debet. 
Chappie  V.  Durston,  I 

XI.   Variance, 
See  Variance. 


POLICY  OF  TRADE. 
See  Trade. 

POLICY  OF  INSURANCE. 

See  Annoity. 

A  policy  of  insurance  was  effected 
on  goods  by  four  specified  ships,  all 
or  any  of  them,  at  and  from  Sinca^ 
pore,  Penangf  Malacca,  and  Batavia, 
all  or  any,  to  the  ships' port  or  ports 
of  discharge  in  Great  Britain,  or  to 
any  port  or  ports  in  the  United  Ne" 
therlands,  or  to  Aliona  or  Hamburg, 


with  leave  to  touch,  stay,  and  trade  at 
all  or  any  ports  or  places  whatsoever 
and  wheresoever  in  the  East  Indies^ 
Persia,  or  elsewhere,  as  well  beyond 
as  at  and  on  this  side  of  the  Cape  of 
Good  Hope,  in  port  or  at  sea,  at  all 
times  and  in  all  places,  and  until  safe- 
ly arrived,  &c,,  and  with  leave  for  the 
ship  in  that  voyage  to  proceed  and 
sail  to  and  touch  and  stay  at  any  ports 
or  places  whatsoever  and  whereso- 
ever, in  any  direction  and  for  any  pur- 
pose, necessary  or  otherwise,  particu- 
larly S.,  P,,  M.,  B.,  the  Cape  of  Good 
Hope,  and  St.  Helena,  with  leave  to 
take  on  board,  discharge,  reload,  or 
exchange  goods  or  passengers,  with- 
out being  deemed  any  deviation  from, 
and  without  prejudice  to,  the  assur- 
ance. The  vessel,  on  goods  by  which 
tlie  interest  was  afterwards  declared 
to  be,  took  on  board  part  of  her  car- 
go at  Batavia,  and  proceeded  to  Sow* 
rabaya,  four  hundred  miles  to  the 
eastward  o(B.,  and  out  of  the  course 
of  her  voyage  to  Europe,  and  out  of 
her  course  to  any  of  the  places  named 
in  the  policy.  At  S,  she  completed 
her  cargo,  sailed  back  to  £.,  and  thence 
sailed  on  her  voyage  to  a  port  in  Eu- 
rope, within  the  policy: — Held,  that 
the  voyage  to  S.  was  a  voyage  within 
the  policy,  that  it  was  no  deviation, 
and  that  S,  was  a  loading  port  within 
the  policy.     Leathly  v.  Hunter,    423 


POPE  NICHOLAS'  TAXATION. 
See  EviDSNCB,  10. 


PRACTICE. 

I.  Abatement,  Plea*  in* 

An  affidavit  verifying  a  plea  in 
abatement,  which  refers  to  the  declar- 
ation, must  be  sworn  afler  the  declar- 
ation is  delivered,  and  if  it  be  sworn 
before  the  declaration  is  delivered,  the 
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plaintiff  may  treat  the  plea  as  a  nulli- 
ty, and  sign  judgment.  Bower  v. 
Kewtp^  287 

II.  Affidavit. 
See  Affidavit. 

HI.  Amendment, 
See  Amendment. 


IV.  Appearance, 

See  Reoulje  Genekales,  i. 

1.  If  the  defendant  do  not  justify 
his  bail  in  due  time,  and  compertul  ad 
diem  is  pleaded  to  a  declaration  on 
the  bul  bond,  the  Court  will  order  the 
appearance  of  the  defendant  to  be  re- 
corded as  of  the  day  on  which  the  bail 
justified.     Leuid  v.  Arnaboldi^        97 

2.  The  appearance  of  a  defendant 
in  person  in  Court  to  a  mbpcena  at 
the  suit  of  the  Attorney-General^  may 
be  recorded  in  Court,  without  the  in- 
tervention of  a  clerk  in  court.  At' 
tomey 'General  v.  Carpenter ^        289 


V.  Arrest. 

See  Reodljs  Generales,  xxi. 

A,  arrested  B.,  and  died ;  the  ex- 
ecutors of  A»  again  arrested  B.  for 
the  same  cause  of  action : — Held,  that 
the  second  proceeding  was  not  vexa- 
tious, and  that  the  defendant  was  not 
entitled  to  be  discharged  out  of  cus- 
tody on  entering  a  common  appear- 
ance.    Mellin  v.  Evans,  S2 

VI.  Attachment. 

See  Reguue  Generales,  xxi. 

1.  To  support  an  attachment  for 
the  non-performance  of  an  award  on 
demand  made  by  a  third  person  who 
acts  under  a  ^wer  of  attorney,  the 


execution  of  the  power  of  attorney 
must  be  shewn  by  the  subscribing  wit- 
ness, and  a  copy  of  the  power  of  at- 
torney must  be  left  with  the  party 
upon  whom  the  demand  is  made. 
Laugher  ▼.  Laugher^  398 

2.  The  rule  for  an  attachment,  for 
not  accounting  to  the  legacy  office,  is 
a  rule  nm,  which  makes  itself  absolute 
by  a  certain  day,  unless  in  the  mean- 
time cause  be  shewn.  In  the  matter 
of  the  Estate  of  Fioian,  409 


VII.  Attorney. 
See  Attornsy. 


VIII.  Bail. 

See  RsouLJE  Generales,  iii.  xxi. 

1 .  By  ruling  the  Sheriff  to  bring  in 
the  body  before  the  time  for  justify- 
ing bail  has  expired,  the  plaintiff  does 
not  enlarge  the  time  for  justifying  bail 
until  the  expiration  of  the  body  rule, 
if,  at  the  period  when,  independently 
of  the  body  rule,  the  time  for  justifi- 
cation expires,  he  take  an  assignment 
of  the  bail  bond ;  for,  by  so  doing,  he 
waives  the  body  rule.  Bolland,  B., 
dissentiente.     Ladd  v.  Arnaboldi,  97 

But  see  R.M.T.  281 

2.  Where  persons  who  are  shewn 
to  be  bail  in  other  actions,  justify  as 
bail  by  affidavit,  they  must  swear  that 
they  are  worth  the  sum  required  be- 
yond what  will  satisfy  their  debts  and 
their  other  engagements.  Henskaw 
V.  fVoolwrichf  ISO 

3.  After  one  successful  opposition 
of  bail,  51.  must  be  deposited  with  the 
Master,  to  cover  the  costs,  before  the 
bail  can  justify.     Smith  v.  Cooper^ 

460 

4.  Bail  who  live  within  ten  miles  of 
the  city  of  London  or  fVestminster^ 
must  justify  in  person,  and  not  by  af- 
fidavit.    AnonymouSf  S 1  ^ 
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IX.  Costs. 
See  Costs. 

X.  Declaring. 
See  Declaration. 

XI.  Demurrer, 
See  Ueguue  Generales,  vi. 

1.  Where  a  defendant  demurs  for 
delay,  and  there  is  not  a  sufficient  | 
number  of  days  in  the  term  to  enable  ; 
the  plaintiff  to  conform  to  the  usual 
practice  in  cases  of  demurrer,  the 
Court  will  allow  a  concilium  moved 
for  on  the  last  day  but  two  of  the 
term,  to  be  drawn  up  for  the  last  day 
of  term,  although  no  rule  be  given  to 
bring  in  the  paper  books,  and  no  pa- 
per books  be  in  fact  delivered.  Coo- 
per V.  HawkeSf  219 

2.  Before  the  plaintiff  can  move  for 
judgment  upon  demurrer,  the  demur- 
rer books  must  be  delivered  to  all  the 
Barons,  and  if  the  defendant  do  not 
deliver  his  books,  the  plaintiff  must 
deliver  them  on  his  behalf.  Commelin 
V,  Thompson,  461 

XII.  Distringas, 
See  Distringas. 

XIII.  Ejectment, 

See  Reqvjje  Generalgs,  vii. 

1 .  A  notice  at  the  foot  of  a  declar- 
ation in  ejectment,  served  before  term, 
which  omits  to  state  the  term  in  which 
the  tenant  is  to  appear,  is  sufficient^. 
Doe  v.  Boe,  330 

2.  Where  a  declaration  in  eject- 
ment was  served  on  the  essoign  day 
by  mistake,  the  Court  directed  the 
rule  for  judgment  to  be  served  on  the 
tenants  in  possession,  and  granted  the 
rule  for  judgment  against  the  casual 
ejector  absolute,  unless  cause  was 
shewn  in  five  days  afler  such  service. 
Doe  d.  Brent  v.  Boe,  483 


XIV.  Extent. 
See  Extent. 

XV.  Judgment  as  in  Case  ofXonsuit. 

1 .  In  a  country  cause,  where  issue 
is  joined  in  Michaelmas  Term»  and 
the  plaintiff  does  not  proceed  to  trial 
at  the  Assizes  af^cr  //i/ary  Term,  the 
defendant  may,  in  J^aj/er  Term,  move 
for  judgment  as  in  case  of  a  nonsuit. 
Crowley  v.  Dean,  18 

See  Spiers  v.  Parker^  Ibid,  n. 

2.  Where  issue  is  joined  in  an  issu- 
able term  in  a  country  cause,  and  no 
notice  of  trial  is  given  for  the  ensuing 
Assizes,  the  defendant  cannot  move 
for  judgment  as  in  case  of  a  nonsuit, 
untU  the  term  next  afber  the  second 
Assizes.     Simons  v.  Folkenham,  5 1 3 

XVI.  New  Trial. 

1 .  Where  the  plaintiff  has  died  af- 
ter verdict,  the  Court  may  grant  a 
new  trial  on  the  application  of  the  de- 
fendant, and  would,  in  such  case,  im- 
pose terms  on  him  to  prevent  his  tak- 
ing advantage  of  the  plaintifTs  death. 
Griffilh  V.  miliams,  47 

2.  By  the  practice  of  tliis  Court, 
where  a  new  trial  is  granted,  the  par- 
ty who  succeeds  upon  both  trials  is 
entitled  to  the  costs  of  both  trials,  if 
the  rule  for  the  new  trial  is  silent  up- 
on the  subject  of  costs.  Loader,  qui 
tarn,  V.  Thomas,  54 

3.  Where  a  cause  is  tried  at  the 
sittings  in  term,  a  motion  may  be 
made  for  a  new  trial,  at  any  time  with* 
in  four  days  af\er  the  return  of  the 
distringas,  altliough  more  than  four 
days  have  elapsed  since  the  trial.  A/a- 
son  V.  Clarke,  411 

4.  Upon  an  application  by  a  de- 
fendant for  a  new  trial,  the  Court  will 
refuse  it  if  there  be  an  essential  defect 
in  tjie  defendant's  evidence,  although 
no  objection  was  made  by  the  plaintiff 
at  the  trial  upon  that  point.  Davies 
V.  Morgan,  5H7 
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XVIl.  Notice  of  Trial 
See  Rmuljb  Gbkbealks,  xx. 

XVIII.  Pleading. 

1.  A  defendant  to  an  information 
may  plead  in  person  in  Court.  At" 
tarney-Oeneral  v.  Carpenter^       4-09 

2.  A  declaration  in  debt  demanded 
60/«,  and  contained  six  counts  for  1 0/. 
each;  and  the  defendant  pleaded  that 
he  did  not  owe  the  said  sum  of  1 0/. 
above  demanded .  The  plaintiff  treat- 
ed this  plea  as  a  nullity,  and  signed 
judgment.  Tlie  Court  set  the  judg- 
ment aside.     Risdale  v.  KeUy^    410 

XIX.  Prisoner. 
See  Prisoner. 

XX.  Process. 
See  Process. 

XXI.  Removal  of  Causes. 
See  Wales. 

An  action  of  debt,  for  the  penalty 
of  50/.,  (given  by  the  statute  32  Oeo. 
2,  c.  28,  for  carrying  a  prisoner  to 
gaol,  on  an  arrest  within  twenty-four 
hours),  against  a  revenue  officer,  act- 
ing under  a  warrant  granted  to  him  by 
the  Sheriff,  by  the  directions  of  the 
solicitor  of  Excise,  pursuant  to  the 
statute  7  &  8  Geo,  4,  c.  53,  s.  95,  and 
founded  upon  an  attachment  for  not 
appearing  to  an  information  filed  in 
this  Court  for  smuggling,  may  be  re- 
moved from  the  Court  of  Common 
Pleas  into  the  office  of  pleas  of  this 
Court.     Siddon  v.  East,  12 


XXII.  Special  Paper. 
When  taken, 


467 


XXIII.  Special  Verdict. 

The  Attorney-General  is  not  enti- 
tled, by  virtue  of  his  office,  to  turn  a 


special  case,  reserved  upon  an  inform- 
ation, into  a  special  verdict.  AUor- 
ney'General  V.  Dimond,  371 

XXIV.  Venire. 
See  Distringas. 

XXV.  Venue. 

1.  The  rule  to  change  the  venue 
is,  in  this  Court,  a  rule  nisi,  which 
makes  itself  absc^ute,  unless  cause  be 
shewn  on  or  before  the  day  mention- 
ed in  the  rule;  and  affidavits  swam 
afVer  that  day  cannot  be  used  to  shew 
cause.  The  venue  can  be  brought 
back  to  the  original  county  in  which 
it  was  laid,  only  upon  an  undertaking 
to  give  material  evidence  in  that  coun* 
ty.     Bagnall  v.  Shipkam,  377 

2.  The  venue  in  an  action  upon  an 
I.  O.  U.  may  be  changed,  npon  the 
usual  affidavit.     Roberts  v.  Wright^ 

647 
XXVI.    Wales. 

See  Wales. 

PRAECIPE. 
See  Reovlje  Generalbs,  xv. 

PREROGATIVE. 

See  Special  Verdict. 

An  action  of  debt,  for  the  pe- 
nalty of  50/.,  (given  by  the  statute 
32  Geo.  2,  c.  28,  for  carrying  a  pri- 
soner to  gaol,  on  an  arrest  within 
twenty-four  hours),  against  a  revenue 
officer,  acting  under  a  warrant  grant- 
ed to  him  by  the  Sheriff  by  the  direc- 
tions of  the  solicitor  of  Excise,  pur- 
suant to  the  Stat.  7  &  8  Geo,  4,  c.  63, 
8.  95,  and  founded  upon  an  attach- 
ment for  not  appearing  to  an  inform- 
ation filed  in  this  Court  for  smug- 
gling, may  be  removed  from  the  Court 
of  Common  Pleas  into  the  office  of 
pleas  of  this  Court.     Siddon  v.  Emsi^ 

12 


PRIVILEGE. 


PROCHEIN  AMY.       628 


PRESUMPTION. 

See  Evidence,  4. 

PRINCIPAL  AND  AGENT. 

See  Master  &  Servakt. 
Stoppage  in  Transitu, 

Where  A,^  being  indebted  to  J?., 
gave  him  for  security  a  delivery  order 
for  goods  in  the  hands  of  a  wharfinger, 
which  the  wharfinger  accepted,  and 
aflerwards  A.^  being  indebted  to  C, 
gave  him  another  delivery  order  for 
the  same  goods,  which  was  taken  to 
the  wharfinger,  who  said  that  he  could 
not  transfer  the  goods,  as  he  held  them 
for  B.y  but  that  if  C.  could  get  B.*s 
order  he  would  transfer  them,  and 
promised  that  he  would  not  give  up 
the  goods  without  first  letting  C 
know;  and  aflerwards  J?.,  his  debt 
remaining  unsatisfied,  gave  a  delivery 
order  for  the  same  goods  to  A.^  who 
gave  notice  of  it  to  the  wharfinger : — 
Held^  that  C.  had  no  property  upon 
which  trover  could  be  maintained 
against  the  wharfinger.  Melling  v. 
K els  haw  f  184 

PRINCIPAL  AND  SURETY. 

See  Bond. 

Covenant,  iii. 

PRISONER. 

Where  a  defendant  is  in  custody 
in  the  county  of  ^.,  upon  an  attach- 
ment issuing  out  of  this  Court,  he  may 
be  removed  to  the  county  of  ^.,  to  take 
his  trial  upon  an  indictment  found  in 
the  latter  county.     Re  fVetton^     459 

PRIVILEGE. 

A  clerk  in  court  in  the  Exche^ 
quer,  suing,  with  a  person  not  entitled 
to  Exchequer  privilege,  by  capias  of 
privilege,  an  attorney  of  the  King's 


Bench,  does  not  lose  his  privilege. 

Elkins  V.  Harding,  345 

And  see  Bum  v.  Pasmore,  346,  ri. 

PROBATE  DUTY. 

Probate  duty  is  not  payable  in  re- 
spect of  property  in  a  foreign  coun- 
try belonging  to  a  testator  dying  in 
this  country,  although  the  property 
be  brought  into  and  administered  in 
this  country  by  the  executor.  At^ 
torney- General  v.  Dimond,  356 

PROCESS. 

See  Distringas. 

Regola  Generales,  xvi.  xxi. 

1.  The  plaintiff,  having  sued  out  a 
quo  minus  against  one  defendant,  and 
a  venire  against  the  other,  and  sepa- 
rate appearances  having  been  entered, 
and  separate  rules  to  declare  given, 
declared  jointly  against  both  : — Held, 
that  the  declaration  was  regular.  PiU 
V.  Wilks,  388 

2.  The  teste  of  a  writ,  if  irregular 
in  naming  a  late  Chief  Baron,  instead 
of  the  existing  Chief  Baron,  may  be 
amended,  even  after  a  rule  to  set  it 
aside  upon  that  ground;  and  upon  the 
amendment  being  made,  the  rule  will 
be  discharged.     fVakeling  v.  Watson, 

467 

3.  A  subpoena,  tested  the  9th  May, 
and  served  on  the  19th,  required  the 
defendant  to  appear  "  on  Monday, 
the  2l8t  day  of  March  instant:" — 
The  Court  refused  to  set  aside  the 
service.     Page  v.  Carew,  514 

4.  The  rule  of  Court,  which  re- 
quires the  day  of  the  month  and  year 
to  be  indorsed  on  the  process,  is  mere- 
ly directory ;  and  the  Court  will  not 
set  aside  the  service  of  process,  be- 
cause there  is  no  such  indorsement 
upon  it.     Millar  v.  Bowden,        66$ 

PROCHEIN  AMY. 

See  Costs,  viii. 
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REGUL£  GENERALES. 


PROMOTIONS. 

120,  285,  286,  386,  597. 

RECITALS. 
See  Etidence,  1 9. 

RECOGNIZANCE. 

I.  O/BaU. 
See  Reqvlm  Gekerales,  iii. 

II.  Submienan  by. 

The  condition  of  a  recognizance 
to  abide  the  award  of  D.  cannot  be 
varied  by  a  rule  of  Court  substituting 
M,  for  D,     Rex  v.  Bingham^       245 

III.  CoHs  m  Sdre  Facias  on. 

1.  Upon  a  Metre  facias  upon  a  re- 
cognizance entered  into  to  abide  an 
award  respecting  matters  in  difference 
upon  an  extent  in  aid: — Held^  that 
the  defendant,  having  succeeded  upon 
demurrer,  was  not  entitled  to  costs. 
Rex  V.  Bingham^  879 

REGUL^  GENERALES. 

I.  Appearance, 

1.  How  entered,  276. 

2.  Where  several  defendants,  275. 

II.  Attorney, 

1 .  How  appointed  to  sue  and  de- 
fend, 272. 

2.  To  enter  name,  &c,  in  book,  277. 

III.  Bail. 

1.  Recognizance  to  be  entered  at 
office,  275. 

2.  Where  to  justify,  281,  385. 

At  the  sitting  of  theCourt,  467. 


3.  When  to  justify,  469. 

After  body  rule*  281. 

4.  Time  to  inquire  oC^  469. 

5.  Notice  of  Bail,  276,  470. 

6.  Affidavit  of  justi6cation,  473. 

7.  Costs  of  opposing  and  justify- 
ing, 470. 

8.  Exception  to,  470. 

9.  Changing,  470. 

IV.  Costs, 
Notice  of  uxation,  279,  472. 

V.  Declarations  de  bene  esse. 

1.  Must  be  filed,  277. 

When,  279,  472. 

2.  Pleading  to,  279. 

VI.  Demurrer  Books. 
When  to  be  delivered,  468. 

VII.  Ejectment, 
Declarations  in,  when  served,  472. 

VIII.  Fees  of  Court,  270.' 

IX.  Imparlance,  471. 
X,  Nonpros,  471. 

XI.  Office  Hours,  272. 
Altered  by  R.  M.  T.  2  WU.  4. 

XII.  Officers  of  Court. 
Their  duties,  272. 

XIII.  Particulars  of  Demand. 
When  and  how  delivered,  470,  471. 

XIV.  Pleading. 
I.  Service  of  pleadings,  277. 


REMOVAL  OF  CAUSES. 


SCIRE  FACIAS. 
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2.  Time  for  pleading,  471. 

To  declarations  de  bene  esse, 
279. 
S.  Pleading  several  matters,  472. 
4.  Forms  of  pleadings,  474. 

On  bills  and  notes,  475 — 481. 

Common  counts,  481,  482. 

General  conclusion,  482. 

XV.  Prcecipe, 
In  what  cases,  274. 

XVI.  Process, 

1.  Indorsements  on,  274. 

2.  Joinder  of  defendants  in,  275. 

XVIL  Removal  of  Causes. 
See  Wales. 

XVIII.  Render. 

1.  Where  defendant  at  large,  279. 

2.  Where    defendant    in   custody, 
280. 

XIX.  Service  of  Rules^  Orders^  <J'C. 

1.  How  made,  277,  278. 

2.  When,  278. 

XX.  Sittings. 

1.  In  general,  281. 

2.  Adjourned,  386. 

Notice  of  trial  for,  886. 

XXI.  Suhpcena  ^  Attachment^  469. 
Service  of  subpoena,  275. 

XXII.  Summonses,  471. 

REMOVAL  OF  CAUSES. 

See  Wales. 

An  action  of  debt,  for  the  penal- 
ty of  50^.,  (given  by  the  statute  82 


Geo.  2,  c.  28,  for  carrying  a  prisoner 
to  gaol,  on  an  arrest  within  twenty- 
four  hours),  against  a  revenue  officer, 
acting  under  a  warrant  granted  to  him 
by  the  Sheriff  by  the  directions  of  the 
solicitor  of  Excise,  pursuant  to  the 
statute  7  &  8  Geo.  4,  c.  58,  s.  95,  and 
founded  upon  an  attachment  for  not 
appearing  to  an  information  filed  in 
this  Court  for  smuggling,  may  be  re- 
moved from  the  Court  of  Common 
Pleas  into  the  office  of  pleas  of  this 
Court.     Siddon  v.  East,  12 


REMOVAL  OF  PRISONER. 

See  Prisoner. 

REQUESTS,  COURT  OF. 
See  Costs,  v. 

RESTRAINT  OF  TRADE. 

See  Trade. 

REVENUE. 

See  Auction  Duty. 
Bill  of  Sight. 
Extent. 
Glass. 

Legacy  Duty. 
Master  &  Servant. 
Pleading,  viii. 
Prerogative. 
Probate  Duty. 

RULE    TO     BRING    IN    THE 

BODY. 

See  Bail,  1 . 

RULE  OF  COURT. 

See  RsGUL£  Generales. 

SCIRE  FACIAS. 
See  Costs,  vi. 
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SLANDER. 


STATUTE  OF  FRAUDS. 


SEQUESTRATION. 

See  Outlawry. 

SERVICE. 
See  RiouLiB  Generalbs,  xix. 

SETTLEMENT. 
See  Marriage  Settlement. 

SHERIFF. 

See  Covenant,  iii. 
Execution. 

A  Sheriff  cannot  retain  against  the 
Crown  a  sum  of  money  deposited  by 
an  agent  of  the  Crown,  to  cover  the 
expenses  of  a  sale  by  auction  of  pro- 
perty seized  under  an  extent,  and  sold 
under  a  venditioni  exponas.  Rex  v. 
Jones^  140 

SHIP. 

See  Charter-Party. 
Master  &  Seaman. 

SLANDER. 

1 .  Where  a  count  for  slander,  after 
alleging  that  the  plaintiff  was  a  livery 
stable  keeper,  ana  was  about  to  prove 
a  debt  under  a  commission  of  bank- 
rupt, stated  that  the  defendant  spoke 
of  and  concerning  the  plaintiff,  and  of 
and  concerning  the  matter  in  that 
count  mentioned,  and  of  and  concern- 
ing the  plaintiff  in  his  trade,  these 
words — "  you  are  a  regular  prover 
under  bankruptcy  (meaning  that  the 
plaintiff  wa$  accustomed  to  prove  Jic- 
titious    debts    under    commissions  of 
bankrupt),  you  are  a  regular  bank- 
rupt maker:*' — Hddy  that  the  count 
could  not  be  maintained ;  for  the  words 
were  not  actionable  as  spoken  of  the 
plaintiff  in  his  trade;  nor  were  the 
words  as  laid  actionable,  as  imputing 
a  crime  punishable  by  law,  because 


the  innuendo  was  broader  than  tlie 
meaning  of  the  words,  which  were 
unexplained  by  prefatory  averment, 
and  did  not  of  themselves  necessarily 
import  a  crime.  Alexander  v.  ^n- 
g^^f  143 

2.  Words  to  be  actionable  at  spok- 
en of  a  man  in  his  office  must  be 
spoken  of  him  in  reference  to  his  char- 
acter or  conduct  in  such  oflBce,  and 
must  impute  to  him  the  want  of  some 
qualification  for,  or  misconduct  in,  his 
office.     Lumbjf  v.  Alldatf,  301 

8.  Where,  therefore,  a  declaration 
stated  that  the  plaintiff  was  clerk  of  a 
gas  company,  and  that  the  defendant 
spoke  of  him  these  words:  *'  You  are 
a  fellow,  a  disgrace  to  the  town,  unfit 
to  hold  your  situation  for  your  con- 
duct with  whores,"  &c. : — Held^  that 
the  words  were  not  actionable.     Ibid, 


SPECIAL  PAPER. 
When  taken,  467. 

SPECIAL  VERDICT. 

The  Attorney-General  is  not  enti- 
tled, by  virtue  of  his  office,  to  turn  a 
special  case  reserved  upon  an  inform- 
ation into  a  special  verdict.  Atior^ 
nty-General  v.  Dimond,  871 

STATUTE. 

See  Heir  &  Ancestor. 
Pleading,  vii. 

STATUTE  OF  FRAUDS. 
See  Attorney,  i.  2. 

1 .  A  contract  to  let  furnished  lodg- 
ings is  a  contract  for  an  interest  in 
land  within  the  fourth  section  of  the 
statute  of  frauds.    Edge  v.  Strafford^ 

391 

2.  The  effect  of  the  first,  second, 
and  fourth  sections  of  the  statute  of 


STOPPAGE  IN  TRANSITU. 


TOLL. 


627 


frauds,  as  far  as  they  apply  to  parol 
leases  not  exceeding  three  years,  is, 
that  the  leases  are  valid,  and  that 
whatever  remedy  can  be  had  upon 
them  in  their  character  of  leases  may 
be  resorted  to,  but  they  do  not  confer 
the  right  to  sue  the  lessee  for  damag- 
es for  not  taking  possession.  Ibid. 
d.  A  guarantie  in  the  following  form 
— "  R»  R,,  plaintifiT,  and  /.  ^.,  defend^ 
ant :  We,  the  undersigned,  jointly  and 
severally  undertake  and  agree  to  pay 
G,  C.  C,  gent.,  the  debt  and  full  costs 
in  this  action,  provided  on  or  before 
the  1st  day  of  Jan,  1831,  a  sum  of 
11/.  lOs.  Sd.  be  not  paid  to  him  the 
said  G.  C  C.  at  his  office,  as  the  at- 
torney for  the  plaintiffs.  Dated  this 
sixth  day  of  Mw.  1 830,**  and  contain- 
ing in  the  margin  the  following  letters 
and  figures: — **Debt  6/.  lis,  lid., 
costs  41,  ISs,  4fd,;  11/.  iOs.Sd."  does 
not  shew  a  sufficient  consideration  to 
take  it  out  of  the  4th  section  of  the 
statute  of  frauds,  and  consequently  no 
action  can  be  maintained  thereon. 
Cole  y.  Dyer,  461 


STATUTE  OF  LIMITATIONS. 

The  statute  of  limitations  must  be 
replied  specially  to  a  plea  of  set-off, 
and  cannot  be  taken  aavantage  of  un- 
der the  general  replication  o(nildebet. 
Chappie  V.  Durston,  1 

STOPPAGE  IN  TRANSITU. 

The  agent  of  a  bankrupt  who  has 
made  himself  responsible  for  the  price 
of  goods,  may  stop  them  in  transitu. 
But  if,  af\er  they  have  reached  a  cer- 
tain place,  he  give  them  a  new  desti- 
nation in  furtherance  of  the  bankrupt's 
business,  and  in  the  course  of  the 
bankrupt*s  trade,  when  they  arrive  at 
the  place  of  such  destination,  they 
vest  in  the  bankrupt,  and  pass  to  his 
assignees.     Hawkes  v.  Dunn,      519 


VOL.  I. 


u  u 


SUBPCENA. 

See  llBauL.E  Generates,  x\\. 

SUNDAY. 

See  Bills  &  Notes,  I. 
EssoioN  Day. 

TESTE. 

See  Process. 

TITHES. 

1.  The  word  "  tithes,"  in  ancient 
documents,  does  not  necessarily  im- 
port, that  tithes  were  then  payable  in 
kind,  but  may  mean  a  money  pay- 
ment m  lieu  of  tithes.     Beck  v.  Bree, 

24G 

2.  Where,  upon  an  issue  upon  a 
district  modus,  the  plaintiff  clearly 
proved  the  existence  for  150  years  of 
the  payment  pleaded,  and  the  defend- 
ant produced  Pope  Nicholas'  taxa- 
tion, and  other  documentary  evidence, 
which  ascribed  to  the  rectory,  and  to 
the  property  in  respect  of  which  the 
modus  was  pleaded,  values  inconsis- 
tent with  the  alleged  modus: — Held, 
after  verdict  for  the  plaintiff,  that  it 
was  for  the  jury  to  say  to  what  weight 
the  documentary  evidence  was  enti- 
tled, and  that  they  might  take  into 
their  consideration  whether  the  docu- 
mentary evidence  ascribed  to  the  rec- 
tory and  the  district  their  real  value 
at  the  time.  Ibid, 

3.  The  tenth  calf  in  the  order  of 
birth  is  the  tithe  calf,  where  the  order 
of  birth  can  be  ascertained.  Trat- 
man  v.  Carrington,  S20 

TOLL. 

A  grant  of  a  fair  or  market,  witli 
an  express  grant  of  toll,  passes  rea- 
sonable toll,  though  no  amount  of  toll 
be  specified.  Corporation  of  Stam- 
ford V.  Pawlett,  57 

Affirmed,  400 
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TBADE. 


USCIY. 


TRANL 

Bj  an  agjrcoKBC  rcddng  dttt^.  B. 
and  C.  D.  bad,  for  iook  tniie  UMt, 
emplojed,  aod  dioi  dkl  eanlof  .E^ 
in  rrfffhig  die  orden  wludi  diej 
hom  tine  to  tnie  rteawed;  aod  abo 
dMtt^.i?.  ad  CD.  hadie- 


I 


m  wtiODg  to  E.  F^  tike 
ikMU  be 


quested  E.  ¥.  to 

to  work  ia  faia  trade  or 
to  cxccate  tbe  orders  of  ^.  B. 
CD^  JBrnaniifacfring  and  mak* 
nV  goods  in  tiie  waf  of  hia  txade,  lor 
tlie  said  A.  B.  and  C.  D.  akme^  to 
vUdb  be  bad  ronaeted,  io  consider* 
ntion  of  bis  psit  cB^plojnient,  and  al- 
io of  die  vndertakiDg  of  ^.  IT.  aad 
C  /)•  to  eontkne  to  emploj  bim  as 
ihereUtfore; — A.  B.  and  CD.  ^rced 
widi  r.  /%  tbat  diej  woold,  daring 
tbe  joint  lirca  of  tbenaelTca  and  E. 
tTmf  cononne  to  cinpioy 
ing  tbeir  <irders  as  IJbml^^€^  and 
on  tbe  bfce  (»r  otber  naaal 
jectynerertbeleas,  to  tbe  provisoes  and 
sgreencnu  tbcremafter  mentioned; 
and  E.  ¥.  agreed  tridi  ^.  i?.  and  C. 
D.   tbat  be  woold,  during  tbe  joint 
JiTes  of  A.  B.  and  C.  D.,  work  for 
and  execute  tbeir  orders  ix  tbem  as 
he  had  been  accustomed  in  his  trade 
or  business,  in  a  good  and  workman- 
like maimer,  and  at  general  and  pro- 
per prices  or  terms;  udtbatbewonld 
not  at  any  time  work  ibr,  or  ezecote 
or  caose  to  be  executed,  the  orders  of 
any  person  or  persons  whomsoever, 
in  his  trade  or  bosinets,  without  the 
coMcnt  io  writing  oiA.  B.  and  C.  D., 
which  consent  should  be  necessary 
upon  every  distinct  occasion,    and 
should  contain  tbe  address  of  the  per- 
son or  persons  for  whom  he  mi^t  i 
thereby  be  permitted  to  be  emj^oyed, 
and  ako  the  specific  work  which  he 
was  thereby  permitted  to  perform  : 
but  it  was  provided  and  agreed,  that 
in  case  A.  B.  and  C  D.  should atany 
time  be  desirous  to  put  an  end  to  that 
agreement,  and  should  give,  or  canse 
to  be  given,  at  least  three  months' no- 


A.  B.  attd  C  D. 


die  necesrity,  by  rE>«»  of 
tbe  ufgeney  or  extent  of  orders,  or 

beat  liberty  to  en^loy  any  odier per- 
son or  pel  sons  to  execute  orders  tor 
diem  in  tbe  trade  or  ^■*«"*««  of  £, 
¥,;  and  dwt,  without  thereby 
n^  Em  ¥,  from  bis  agreencni 
mnrained  of  excbHively  workiiig  Ibr 
tbe  aaid  A.B.  and  C.  D.;  and  it 


ed  sbonid  be  taken  to  restrain  or  pse- 
vent  E.  P.  fimn  executing  tbe  orders 
of  any  person  or  peiions  residing  in 
tbe  dty  oSLamiam,  or  within  six  miles 
thereof: — Heii^  fibrst,  that  this  agree- 
ment, being  in  partial  restraint  of 
trade,  and  not  baring  an  adequate 
consideration  to  supporl  iXj  was  void. 
— ^And  secondly,  tlat  a  pronuaaory 
note  given  by  £.  F.  to  A,  B,  and  C 
D.  in  oonsiderationof  breaches  of  tbe 
agreement,  in  working  fi>r  otha  per- 
sons, was  also  void,  and  could  not  be 
wetoffhjA.B.  and  C  D.  in  an  ac- 
tion against  tbem,  at  die  suit  of  the 
ass^nees  ^  E.  F^  for  work  done. 
Yatmg  V.  Tiaiawu,  331 


TROVER. 

See  Acnox,  4. 
CovTExsioir. 

USE  AND  OCCUPATION. 

A  tenant  who  agrees  to  take  fur- 
lodgings,  but  does  not  enter, 
is  not  lial^  in  an  action  for  use  and 
occupation.     Etige  v.  Strqgord^  391 

USURY. 

Tbe  grant  of  an  annuity  for  the 
term  of  four  lives,  and  the  lives  and 
life  of  tbe  survivors  and   survivor, 


VENIRE. 


WALES. 
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contained  a  covenant  by  the  grantor, 
within  thirty  days  after  the  decease  of 
the  third  life  which  should  drop,  to 
insure  1000/.,  (the  amount  of  the  con- 
sideration), in  some  insurance  office, 
for  the  use  of  the  grantee,  to  be  paid 
on  the  decease  of  such  survivor: — 
Held^  not  usurious.  Holland  v.  PeU 
hanif  S7B 

VARIANCE. 

1.  Declaration  alleged,  that  the 
plaintiff*  was  possessed  of  a  messuage 
&c.^  belonging  to  and  supporting 
which  there  were  certain  foundations, 
which  the  plaintiff*  had  enjoyed,  &c., 
and  ought,  &:c.,  to  enjoy.  On  evi- 
dence, it  appeared,  that  the  plaintiff* 
was  only  entitled  to  an  easement  in 
the  foundations  which  belonged  to 
the  defendant: — Held^  no  variance. 
Brown  v.  Windsor^  20 

2.  Information  for  off*ering  a  bribe 
to  Thomas  Dahbs,  a  custom-house 
officer.  Evidence  that  his  name  of 
baptism  was  Thomas  Tyrrel  Dabbs, 
in  which  name  his  commission  was 
made  out,  but  that  he  was  as  well  or 
better  known  at  the  custom-house  and 
in  the  trade  by  the  name  of  Thomas 
Dabbs,  which  name  he  himself  gene- 
rally used : — Held,  no  variance.  At- 
torney' General  v.  Hawkes,  121 

3.  Where  an  information  charged 
an  importation  of  bugles,  and  it  was 
doubtful  whether  the  articles  import- 
ed were  beads  or  bugles,  upon  which 
different  duties  were  payable,  but  they 
were  treated  at  the  custom-house  and 
in  the  trade  as  bugles,  and  the  de- 
fendant himself  had  treated  them  as 
such : — Held,  no  variance.  Ibid, 

VENDITIONI  EXPONAS. 
See  Sheriff. 

VENIRE. 
See  Distringas. 


VENIRE  DE  NOVO. 

See  Costs,  iii. 

VENUE. 

I.  Changing, 

1 .  The  rule  to  change  the  venue  is, 
in  this  Court,  a  rule  nisi^  which  makes 
itself  absolute,  unless  cause  be  shewn 
on  or  before  the  day  mentioned  in  the 
rule;  and  affidavits  sworn  afler  that 
day  cannot  be  used  to  shew  cause. 
Bagnall  v.  Shipham,  S77 

2.  The  venue  in  an  action  upon  an 
I.  O.  U«  may  be  changed,  upon  the 
usual  affidavit.     Roberts  v.  fVright, 

54,7 

II.  Retaining, 

The  venue  can  be  brought  back  to 
the  original  county  in  which  it  was 
laid,  only  upon  an  undertaking  to 
give  material  evidence  in  that  county. 
Bagnall  v.  Shipham,  S77 

WALES. 

Removal  of  Causes,      282 — 285 

1.  The  Court  of  Exchequer  cannot 
order  judgment  to  be  entered  up  in 
that  Court  on  a  warrant  of  attorney 
to  confess  judgment  in  the  Great  Ses- 
sions in  JValeSf  given  previously  to 
the  Stat.  1  Wm,  4,  c.  70.  Willianu 
V.  WUliamSf  387 

2.  The  late  Court  of  Great  Ses- 
sions for  the  county  of  Chester,  at  the 
summer  sessions,  1830,  issued  an  at- 
tachment returnable  at  the  next  Great 
Sessions  against  the  attorney  in  a 
cause  for  nonpayment  of  tlic  defend- 
ant's costs.  Before  the  next  Great 
Sessions,  the  act  abolishing  the  Court 
(11  Geo.  4  and  1  Wm.  4,  c.  70)  came 
into  operation ;  but,  previously  to  that 
time,  the  Sheriff*  had  taken  a  bail  bond 
for  the  appearance  of  the  attorney, 
pursuant  to  the  attachment.  The 
Sherifi^being  ruled  in  the  Easter  Term 
following  to  return  the  writ  into  the 


